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IN MEMORIAM 
WILLIAM H. THOMPSON 


At the session of the Supreme Court of the State of 
Nebraska, September 20, 1987, there being present Honor- 
able Charles A. Goss, Chief Justice, Honorable William B. 
Rose, Honorable George A. Eberly, Honorable L. B. Day, 
Honorable Bayard H. Paine, Honorable Edward F. Carter, 
and Honorable Frederick W. Messmore, Associate Justices, 
and Honorable Ellwood B. Chappell, District Judge, the 
following proceedings were had: 


May it Please the Court: 


Your Committee on Memorial to William H. Thompson 
ask leave to submit the following memorial and tribute: 


Again this court pauses in its work to note the passing 
of a distinguished member who for many years was 
closely associated with it as lawyer and judge. How fre- 
quently in these later years do these occasions come. 

William H. Thompson, to whom we pay tribute today, 
was an outstanding citizen of our state and nation. He 
was born in Perryville, Carroll County, Ohio, December 14, 
1853, the son of Eli and Eliza Kirby Thompson. In 1864 
the family moved to Fayette County, Iowa. He was edu- 
cated in the public and select schools of Fayette County, 
Upper Iowa University at Fayette, and the State Univer- 
sity of Iowa, from which institution he graduated in 1877. 
He immediately began the practice of law at Brushcreek, 
now Arlington, Iowa, and in 1881 removed to Grand 
Island where he took up his residence and began the prac- 
tice of law in this state. During his long career as a 
lawyer he built up a practice that took him to all courts 
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of the state and to the federal courts, and he early estab- 
lished a reputation and became known as one of the lead- 
ing lawyers of Nebraska. He was married at West Union, 
Iowa, September 7, 1879, to Miss Nettie I. Hutchinson, 
and to this union four children were born of whom two, 
Grover of Casper, Wyoming, and Lloyd of Grand Island, 
Nebraska, together with his wife, survive him. 

While his chief and absorbing interest was in the prac- 
tice of his profession, his devotion and loyalty to his coun- 
try prompted him to a deep concern for civic, state and 
national welfare. He spent many years in the service of 
the public. He was County Attorney of Hall County, Ne- 
braska, Mayor of Grand Island, presidential elector, candi- 
date of the Democratic Party for Congress and for Govern- 
or, delegate at large to six national conventions, member 
of the Nebraska State Capitol Commission, the State Nor- 
mal Board, and United States Senator, in addition to his 
period of service on this Honorable Court. In each of these 
positions he served the public fearlessly and faithfully. In 
public office as in the practice of his profession Judge 
Thompson was a tireless worker. He frequently said: 
“The law is to me a labor of love,” and true it was. He 
was possessed of exceptional ability both as an advocate 
at the bar and as judge. His opinions were always couched 
in clear, concise language and reflect the result of his 
diligence and extraordinary ability. When he reached a 
conclusion as to what right dictated he stated that con- 
clusion in a way all could understand. 

Nature endowed William H. Thompson with a personal 
charm possessed by few men. He loved his fellow men 
with a love that was genuine, and this genuineness mani- 
fested itself without effort on his part. His genial, affable 
disposition drew men to him. He found happiness in as- 
sociating with others. To him all men were equal. He 
gave ear to the humblest citizen no less than to the man 
of prominence and influence. He hated sham and make- 
believe. He was concerned only with that which was real 
and genuine. While he held firmly to his belief, he was 
tolerant of others who disagreed with him. 
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Mortal man is ever subject to the evils of extremes. 
These Judge Thompson avoided. Diligent and industrious 
as a lawyer he employed his ability and talents in elevat- 
ing the ideals and standards of law and justice. In char- 
acter he was upright and true. His time was shared with 
his family, his church, his friends and his country. He was 
a sociable, sincere, unselfish and loyal friend to man, and 
during his long life he accomplished much in an unassum- 
ing and unostentatious way. Thrifty in accumulating an 
estate for protection from want in his declining years he 
was nevertheless a generous man. He gave liberally to 
worthy causes and individuals in distress. To help others 
was to him not alone a duty but a distinct pleasure. He 
found the utmost joy in giving. 

Without the slightest exaggeration, and in full justice 
to him and to ourselves, we can say that he was a genuine 
friend, a faithful coworker, a good lawyer, an upright 
judge, an ideal citizen and a Christian gentleman. We 
shall miss him from our councils, and we deeply mourn his 
death. He leaves to his loved ones and to us a rich heritage 
and a fine example of faithful friendship, loyal devotion 
to his home, to his loved ones, to his church, to his country, 
and particularly to his native state. By and large he 
wrought well. The world is better because he lived in it 
and life to many people is richer and sweeter because of his 
friendship. 

Therefore, let this appreciation and memorial have a 
permanent place in the records of this court, and let a copy 
thereof duly certified be sent to his widow, and with it an 
expression of the deep sympathy which we feel for her in 
the overwhelming sorrow which has come into her life. 

Respectfully submitted, 
THOMAS §. ALLEN 
WM. SUHR 
- WILMER W. WILSON 
SEYMouR L. SMITH 
FRANK J. TAYLOR 
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Honorable William Suhr. 
May it Please the Court: 


From humble beginnings, without money or influence, 
but with determination, industry, intelligence, and char- 
acter, William H. Thompson rose to great heights, as a 
lawyer, judge, and statesman. 

His distinguished career is an illustration of what is 
possible in a free America. With American opportunities, 
equal laws for all, with no class distinctions or privileges 
to bar the way, the humblest citizen may reach the highest 
places in the land. To safeguard those opportunities and 
conditions for his fellow man was ever a paramount prin- 
ciple in the creed of Judge Thompson. 

Judge Thompson had a charming personality and an 
unusual capacity for winning affection. He loved com- 
panionship. He was a gentleman of simple, innate dignity, 
always kind, tolerant and honorable. He had firm convic- 
tions, and had the courage of his convictions. 

His political career is interesting. He was elected County 
_ Attorney of Hall County in 1886, thirty-eight years later 
became a member of this Honorable Court, and in 1938 
was appointed United States Senator. During the inter- 
vening years he was elected and appointed to other public 
offices. His long years of public service give proof that 
he was no mere politician, but a statesman, worthy of the 
respect and confidence of his constituents. 

In victory or defeat he never lost his equanimity. He 
was gifted with a sense of humility that saved him from 
that foolish egotism which too often ruins the careers of 
men in public life. 

It has often been remarked of Judge Thompson that 
political opposition never lost him a personal friendship. 

It was as a lawyer I knew him best. I first met Judge 
Thompson in 1914 when I was looking for a place to 
practice law. I told him that long before I came to Ne- 
braska I had heard and read of him as “The Little Giant 
of Nebraska,” which brought out his characteristic smile. 
We had a long visit. He praised the ability and integrity 
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of the members of the Grand Island Bar, and its judges. 
He extolled the community and predicted its future growth 
and development. He was proud, and justly so, of the 
Bar and the community of which he was a part. 

He told me of his early experiences, said how grateful 
he was for the opportunities of free America, and he 
emphatically stated that it was the duty of the lawyers and 
the courts to see that those opportunities were never de- 
nied. 

Later, I had the privilege of meeting him in the trial 
courts, sometimes with him, sometimes against him. Here 
J think his talents served him best. He knew human na- 
ture; in the selection of a jury he was a master; he was 
also a brilliant examiner, effective and eloquent in his ar- 
guments and pleas. His great ability frequently called him 
to distant counties and districts. Whenever it was known 
that Judge Thompson was engaged in a trial, there was 
always an interested audience. 

In his trial work he displayed a trait of character too 
often lacking in members of the Bar. No matter how 
bitter the contest, no matter what was said during “the 
heat of the trial,” displeasing incidents were never carried 
from the courtroom; after adjournment he was the same 
agreeable and courteous gentleman you had always known, 
willing to forgive and forget. 

You could not do other than like the man. 

From Judge Thompson I heard many expressions of his 
pleasurable associations here, as a member of this Honor- 
able Court. He appreciated and understood the responsi- 
bilities and importance of the courts in government. As 
he himself was fearless, impartial, and independent, so he 
admired a fearless, impartial and independent Court. 

Judge Thompson enjoyed a long and eventful career and 
deserved the numerous honors which came to him. He went 
his way quietly, unobtrusively, without ostentation or dis- 
play; a common man who rose to great heights, but never 
lost the common touch. 

Whether he was addressed as “Bill,” “Senator,” or 
“Judge,” his response was always the same. 
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In his home life, no one could have been more faithful 
and devoted. He performed with fidelity and with con- 
scientious care the duties of public and private life. 


Honorable Thomas S. Allen. 
May it Please the Court: 


It is a privilege to be present today to speak with other 
friends to the resolutions just presented in memory of 
Judge Thompson. There is something almost sacred about 
friendships that last almost as long as life endures, that 
transcend the grave, and through the years bring back old 
friends to speak in reverent memory. For 47 years I knew 
Judge Thompson and to me he possessed a rare unity of 
life. He kept an unusual level of nobility. He was the 
same man at home, in business, in the practice of his pro- 
fession, in politics, on the bench and in worship. 

Those of us who were privileged to know him intimately, 
know that there was about him a charm as strong as magic. 
He was familiarly and affectionately known in this state 
and throughout the country as the “Little Giant,” a title 
that he won by merit, and wore with honor throughout his 
long life. 

In speaking of him here I am reminded of his wonderful 
personality and charm of manner. I had during the years 
many intimate contacts with him, both at the bar and in 
the field of politics. As a lawyer and while serving the 
public in office he was determined that right should always 
receive from him a helping hand. 

Before he became a member of this court his scrupulous 
adherence to the ethics of the profession, his seemingly 
boundless knowledge of the law, of incisive insight, and 
great power of application, made him an outstanding figure. 

As a member of this court he had all of the qualifications 
that go to make an eminent judge, namely, legal training, 
broad experience in his profession, unquestioned integrity, 
the judicial temperament, a keen sense of justice, and a 
charming personality. 
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His analysis of legal questions was always clear and to 
the point, and his decisions while a member of this court 
reflect a high order of ability and integrity. 

Judge Thompson believed in common with all great 
jurists that the goddess of justice within him should not 
remove the blindfold from her eyes even long enough to 
glance at the consequences to him personally as the result 
of the decision he was about to make. 

In looking back over his life I think we could choose 
three words as fitting him best of all: Friendship, Toler- 
ance and Loyalty. These were the dominant traits in his 
character. He was always tolerant of the opinions of 
others, and above all loyal to his friends. In the long list 
of faithful members of this court whom the bar has known 
and loved, and lost awhile, few were more widely ac- 
quainted or better loved. To him friendship was a vital and 
basic thing in human life and conduct. On the personal 
and human side he was an extraordinary combination. He 
had a genius for friendship and a kindliness of nature com- 
bined with a pleasing personality which made and which 
held for him thousands of friends in every walk of life. He 
combined perfect dignity with perfect affability. He was 
tender and sympathetic for human weakness, but in mat- 
ters involving principle he was as the solid rock. His 
loyalty to his friends, his tolerance toward them, his con- 
tinued interest in them, bound them to him with an un- 
failing devotion which held fast through all the years. He 
had a serenity of mind that was immune to the turmoil of 
recent years, and among the reasons why he was honored 
and loved was because he was firm in his convictions, 
modest, impressive and genial. His personality included 
two rare combinations; he was idealistic and he was prac- 
tical; he possessed dignity and a keen sense of humor. 

Though he is gone and his familiar figure will no longer 
grace this chamber, yet, in memory and affection he is still 
with us. His life work and service have left a memory 
and affection in the hearts and minds of those who knew 
him more lasting than any shaft of marble that may be 
erected at his grave. 
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Honorable Seymour L. Smith. 
May it Please the Court: 


It was my good fortune to serve as secretary to Judge 
William H. Thompson for some two years, following his 
appointment to membership on this Honorable Court. From 
this intimate association I came to know and admire him 
as a judge and as a man. 

To be associated with William H. Thompson was both a 
pleasure and an inspiration. His gentle simplicity, straight- 
forward manner, and eminent fairness made it a joy to 
labor with him. Kindness and good humor radiated natur- 
ally from his very being. He took an especial interest in 
young men, and he was ever willing to help them. His 
active life was replete with rich experiences, which made 
his counsel and advice invaluable. 

In both his private and his public life, Judge Thompson 
was guided by the one thought: What is right? When he 
determined the course that right indicated, no influence, 
however powerful, could swerve him. 

He was a most generous man. Few people, even among 
his closest friends, realized the full extent of his benefac- 
tions, because he gave in the true Christian spirit of charity 
and not to gain notice. Quietly, and without ostentation, 
he gave liberally to charitable causes and to individuals 
in need. 

Judge Thompson possessed an innate desire to help 
others. He was happiest when, by word or deed, he could 
relieve the burden of a fellow man. 

The passing of Judge Thompson removes from our state 
and nation, a true citizen; from his family, a devoted hus- 
band and father; and from me, a loyal friend. 
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Honorable Frank J. Taylor. 
May it Please the Court: 


I have no written speech prepared, but I want to say 
that I fully indorse and entirely approve of all that has 
been said about the Judge. I was one of the resolutions 
committee, so will not take up much time in further re- 
marks. I became acquainted with Judge Thompson in 1887. 
He at one time was the county attorney of our county by 
employment. We had no county attorney and the commis- 
sioners employed Judge Thompson to act as county attor- 
ney for one or two years. 

I first became acquainted with him while I was in 
Darnell & Kendall’s office in St. Paul reading law. He 
always took great interest in the young men. I always had 
considerable contact with him, and I know many times 
while I was associated with him in trials in our county I 
often assisted him in the trial if I was not on the other 
side. 

He was considerate and did not take advantage of any 
technicality. A great many times they would ask him if he 
thought he could win a case. I have heard him say, “I have 
never had but one case that I was dead sure of, and I lost 
that,” and I always remembered that. 

We always called him Billy up there at first, and a good 
many times when he was on the bench and when he was 
Senator I would. speak to him and say, “How are you, 
Billy?” and then I would apologize, and he would say, 
“That name sounds better to me than any other name.” 

He was a loyal citizen and a good member of the bar and 
a good judge, and while we have always agreed politically 
I know he was a power in the counsels of the party con- 
ventions. I have been with him as a delegate at many 
national conventions and he was a man whose opinions 
were considered. 

I certainly indorse all that has been said about Judge 
Thompson. I feel that with his loss Nebraska has lost one 
of its best citizens. 
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Honorable 0. A. Abbott. 
May it Please the Court: 


It is eminently fit and appropriate that we should 
pause for a time in our labors to take notice of the depar- 
ture of Judge William H. Thompson and place upon record 
some token of respect for, and appreciation of a life spent 
in the practice of the law and in the service of his country. 

No matter how strongly one may focus the searchlight 
of investigation upon him, one will find no trait in his 
character, no period of his life over which one would, in 
charity, wish to draw the mantle of silence. 

Like some sturdy oak of the forest, he withstood the 
storms of many years, serving always as a guide and a 
landmark to others. 

He was born in a log house on a farm in Carroll County, 
Ohio, on December 14, 1853; worked his way through 
school; and in 1877, was graduated from the Law Depart- 
ment of Iowa State College. 

Thirteen years later when he was running for Congress 
on the democratic ticket in the Third Congressional Dis- 
trict, he was known as the “Little Giant from the Big 
Third.” His attractive personality, his persuasive manner, 
his ability to state strongly and lucidly his argument won 
for him countless admirers and clients. 

He reached preeminence in his chosen profession by 
courageously marking out a pathway which can be success- 
fully followed by the humblest of his associates and one 
which must be followed by those who would achieve an 
enduring reputation. 

He had established an outstanding position at the bar 
before he became a member of this court. Many volumes 
of your reports, and the records of numerous other courts, 
as well as those of my own city, of which he was Mayor for 
four years, and those of my own county, of which he was 
County Attorney, and those of Congress, bear silent testi- 
mony to his tireless vigilance and faithful labors as citi- 
zen, lawyer, Judge and United States Senator. And, the 
man who had been essentially the lawyer was developing 
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into one who became essentially the jurist, earnest, con- 
scientious, sober-minded, doing justice to his fellow men. 

His wide acquaintance with men and affairs enabled 
him to keep abreast of the times on all social, moral and 
political questions. Few men were so free from vice of 
envy; so ready to recognize and applaud the merited success 
and achievements of others. 

His widow, Mrs. Nettie I. Thompson, whom he married 
on September 7, 1879, and two children, Grover C. and 
Lloyd G., survive. His domestic ties were of the strongest. 
For him, a devoted husband, father, and grandfather, home 
possessed many attractions which nothing else could supply. 

His generosity and kindness won for him the friendship, 
not only of the young practitioner, who could wish for no 
more helpful and sympathetic an adviser, but also of those 
who sought him at home or in his office, for business or for 
pleasure. 

I knew him for more than 45 years in his varied relations 
of “country lawyer and prairie politician,” neighbor and 
friend, statesman and civic leader. He remained, no mat- 
ter what his position, friendly “Billie’ Thompson, as his 
early Nebraska friends called him. For the man who was 
“ready to dare and to do,” he had the greatest admiration. 
I remember a memorial service in which he said “men 
are not remembered for their usual thinking and usual 
acting but for their exceptional thinking and exceptional 
acting.” 

No one observed more often than I how he sought the 
approval of his own conscience with unflinching zeal, serv- 
ing loyally the interests committed to his care, despising 
the plaudits of the thoughtless multitude that approves 
today and condemns tomorrow with equal lack of knowl- 
edge and understanding. 

He was magnanimous in victory, courageous in defeat; 
he accepted the results of legal contests with equanimity. 
Seldom did an acrimonious word escape his lips, and still 
less often one of denunciation. 

In his dealings with the courts, with his fellow lawyers, 
and his clients, there was always noticeable that deep re- 
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gard for justice in its full and complete meaning and that 
pervasive touch of deep responsibility. 

I saw him many times during his last illness and, realiz- 
ing he was near his journey’s end, wondered how many 
others, at the end of their lives, could look back and find 
so much to their credit? Who of us, if called upon sud- 
denly to account for our services, could be as satisfied with 
the record we had made? 

He left his imprint in the life of his community, the 
jurisprudence of his state and in the lawmaking body of 
the nation. 

It is fitting that we, who have been coworkers and la- 
borers with him in an arduous and exacting profession, 
who have witnessed his triumphs and defeats, his charities, 
his constancy to his friends, his fidelity to duty, and who 
know of the honors he has conferred upon our profes- 
sion and this Honorable Court, should pay tribute to his 
memory. For the history of the world is only the history 
of the distinguished men and women who have helped to 
make this world of ours wiser, better and happier; and 
among those individuals who have led in the march of 
human progress and who have helped to mark out safe 
highways for you and me was the man whose life we com- 
memorate today. 


Judge Bayard H. Paine: 


I am constrained to add my tribute to the life and char- 
acter of one whom I knew for 50 years, and whom I suc- 
ceeded as a member of this court when he declined to be a 
candidate. 

My friendship with Judge Thompson began in the late 
eighties, and I well remember the occasion. A _ district 
patriotic meeting was being arranged by the program com- 
mittee of Lyon Post No. 11, G. A. R. of Grand Island, and 
this committee requested that Judge Thompson and I give 
addresses on Washington and Lincoln. Knowing that Judge 
Thompson had recently given a fine address upon Abraham 
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Lincoln in several neighboring cities, I suggested that I 
would get up a talk on George Washington and he would 
give the address on Lincoln. He instantly responded, ‘‘No, 
this is your first patriotic address and they will particularly 
enjoy any talk on Abraham Lincoln, so you get up one on 
‘Old Abe’ and I’ll prepare some kind of an address on 
Washington.” This unusual consideration on his part 
shown to a mere schoolboy was never forgotten by me. 

Judge Thompson was born in Carroll County, Ohio, in a 
log cabin located on a 20-acre farm, upon which his father 
ran a country blacksmith shop. Judge Thompson was the 
fourth son in a family of nine children. 

In 1889 his father, Eli Thompson, came to Custer County 
and took a homestead, where he continued to reside until 
his death. 

It is said that when Judge Thompson was seven years 
of age he declared that he wanted to be a lawyer, and from 
boyhood days was always greatly interested in court trials, 
which he attended wherever possible. 

His education, in private schools and in Upper Iowa 
University at Fayette, as well as in the law department of 
the University of Iowa City, was secured only by the 
greatest efforts on his part, for he paid his way through 
school by farm work, railroad work, and teaching school. 
He never forgot these early hardships, and perhaps because 
thereof he was always more than willing to extend to 
struggling young lawyers every assistance that he could. 

A daughter, Edith, died in September, 1901, leaving a 
little son, whom the grandparents dearly loved and desired 
to rear. Litigation over the custody of this little grandson 
finally reached the supreme court (State v. Porter, 78 Neb. 
811), and the record of this case discloses the unusually 
deep love of these grandparents for the grandson. Love for 
his family was also shown in his tender solicitude for his 
wife, Nettie. She recently told me that she had gone to 
school to him when she was 12 years of age, and had known 
him always. 

His two sons and their families were a great joy to him, 
and it might be added that he and his wife opened their 
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home to two of his nieces, who lived with them until they 
were self-supporting. 

No account of Judge Thompson would be complete with- 
out a reference to his assistance to the Grand Island Baptist 
College. For a score of years he faithfully served on its 
board of trustees. Their meetings were often held in his 
office, and although he was not a member of the Baptist 
church, yet few men did more to assist this struggling col- 
lege through its early years of financial distress than Judge 
Thompson. 

In the murder case of State v. Hamlin, tried in 1907, 
Judge Thompson called to his assistance Mr. J. L. Cleary 
and myself, who were struggling young lawyers in Grand 
Island, and to our surprise he permitted us to take a 
prominent part in the trial, both in the district court and 
also in the supreme court. In his argument in the supreme 
court Judge Thompson declared that his client was insane 
and unaccountable; that he had fulfilled his full duty to 
him; that he would file no motion for a rehearing, and 
would never ask for a pardon or parole. Judge Reese in 
writing the opinion (81 Neb. 148) modified the sentence 
of death to life imprisonment, and added that the defend- 
ant should never be discharged from confinement. 

Judge Thompson took part in many murder trials in 
Nebraska, including that of State v. Cole and Grammar. 

He was always a gentleman in court, fair to opposing 
counsel and courteous at all times to the presiding judge, 
and unusually successful in winning jury cases. 

Judge Charles §. Lobingier, who served upon the com- 
mission of this court in 1902 and 1908 and was then for 
many years judge of the United States Court for China, and 
who now resides in Washington, D. C., made a careful study 
and analysis of all of the opinions written by Judge 
Thompson while a member of this court. This article, pub- 
lished by the Nebraska State Bar Association (12 Neb. 
Law Bulletin, 421) sets out many characteristics of Judge 
Thompson as found in these many opinions. Judge Lo- 
bingier said that “practical common sense” guided Judge 
Thompson in his work; that ‘he reached the merits with- 
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out undue stress of technical rules,” while in criminal 
cases he showed an equal solicitude for guarding the con- 
stitutional rights of the accused. He held that bread and 
water diet did not constitute a cruel and unusual punish- 
ment, and wrote the opinion upholding the act providing 
for testing tuberculosis in cattle. He held that a municipal 
council could not act arbitrarily and deny to one citizen 
privileges which it granted to another. In a notable de- 
cision he held that a private agreement to pay an ordinary 
witness more than the fee which the law fixes is contrary 
to public policy and void. In another decision he announced 
that a church congregation had the right to discharge its 
pastor under certain conditions. 

True to his kindly nature, Judge Thompson, in writing 
these opinions, always avoided persona] reflections and 
strictures upon the parties. Where the evidence was of 
such a character as to cause them unnecessary mortifica- 
tion, he discussed it only in general terms. 

Judge Lobingier said in conclusion that the extensive 
and valuable body of opinions which Judge Thompson 
wrote will constitute his lasting monument. 

Upon October 11, 1915, memorial services were held by 
Honorable T. C. Munger, in a session of the United States 
District Court at Omaha, to pay respects to the memory 
of the late Judge William H. Munger. In one of these 
many tributes, we find these words: 

“Before Judge Munger was appointed we knew him in 
our familiar intercourse not as Judge, because the frontier 
life makes firm and lifelong friendships; we knew him as 
Billy Munger, just as we have known the very able judge 
presiding in South Dakota as Jim Elliott; just as we know 
the very able lawyer and worthy man who is a candidate 
and who is among those who are to be considered as a 
successor to Judge Munger,—just as we know him affec- 
tionately as Billy Thompson.” 

It was the general opinion at that time that President 
Woodrow Wilson would have appointed Judge Thompson 
to be a federal district judge in Nebraska had he not been 
over sixty years of age at that time. Yet remarkable as it 
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may seem, nine years later he was appointed a member of 
this court, and for nearly seven years performed his full 
share of its duties with industry and distinction. 

Then eighteen years after he was considered by some to 
be too old for a federal judgeship, he began service as a 
member of the United States Senate by appointment of 
Governor Bryan and no criticism has ever been heard of his 
service in that august body, and his address before the 
Senate on April 14, 1934, urging that we keep faith with 
the Filipinos and grant them their freedom as promised 
was most appealing. 

In the fine tribute which he paid to the late Senator 
‘Robert Beecher Howell, to whose place he was appointed, 
Senator Thompson used these words: 

“He was frank and truthful and entirely free from that 
cowardice which breeds deception. He was sincere in his 
beliefs; he was faithful to his work, and he was loyal to 
every cause that he espoused. He was free from narrow 
partisanship and enjoyed to the fullest extent the confi- 
dence and esteem of Democrats as well as Republicans. . 
There was no sham or hyprocisy in his character. He was | 
always frank, cordial, and courteous. In the study of eco- 
nomic questions he took special delight. He had decided 
convictions on every moral question and never hesitated to 
declare them in a modest way when the occasion demanded. 
Thus he became a recognized leader in progressive thought 
and action.” 

I conclude my remarks by saying that these words which 
he so eloquently said of another we may well apply to the 
one in whose memory we have met today. 


Charles A. Goss, Chief Justice: 


It was a disappointment to me when Judge Thompson 
announced in December, 1929, that he would not be a 
candidate for reelection to this court the following year. 
I know that every one of his associates felt the same way 
about his voluntary retirement, which took place after 
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he had passed his 77th anniversary of his birth. He was 
in good health, had always done with distinction his full 
share of the work of this court, and was loved by every 
member of it for his ability, courtesy and kindness. 

Upon his retirement on January 8, 1931, he and Mrs. 
Thompson went back to Grand Island, where they had 
made their legal residence for fifty years. In 1933 he was 
appointed by the Governor to fill the vacancy in the Senate 
of the United States caused by the death of Senator Howell. 
When in Washington during his period of service I was 
permitted to enjoy the gracious hospitality of the Thomp- 
sons. 

The resolution and remarks have in no way overstated 
his qualities and character. They will be spread upon the 
records of the court and published in the next volume of the 
Nebraska Reports. 


TABLE OF CASES REPORTED 


Ahrens v. American Smelting & Refining Co................:-cesseseceeeeeeeee 460 
Almy Vi AVery.wcs.io.cc.5. 4 etectens ees ence cect -.. 454 
American Smelting & Refining Co., Ahrens V.............::--:-:::seceeeeereeeee 460 
American Trust Co. v. Brubaker...w.......2...-:cceccsescesseeceecseceeeeeeseneeeeeeee 290 
Anderson 'v;. Byrd e...csciiscksseevecste. cesses cececicen etnnnceceneuseedoss eetcaceeeeeeisceanie 588 
Anderson, Fluckey Vo..........:..--cssccscscsssesceerssccecenenneeseserensnesecesereotenaetecsa 664 
Avery; ALN. Voscscssss costs eee odes hives, gus cesec nate cat oe icles cee itsd Reaeorsissdesseceohacs 454 
Baker, (Grimes: Virccccccccnceecenisonsdececvcieccnsageitevecersvesseeisane sesdsvctcs ieccesagsssstusesese 898 
Baker Ice Machine Co., Prescher V.i.............cccc:lecceeceeeccececeesesececeeeeeees 648 
Bank of Benkelman, Luikart v.22... cecceccececeeeeeeeeeccecereeevertnesaeeeenees 
Barlow, State Vo.........2.ceeceeeee eee 

Bartels v. Seefus 

Bauman, Chicago & N. W. Ri Co. Voin.eeecesecccccssesescenceeeseececceectenceceeeneees 
Bauman, Chicago, St. P., M. & O. R. Co, v.. 

Belder v. Omaha & ©. B. Street R. Co......eeeeeececcccescsseccsencceseseneeeseeenes 
Bell; Malone: Vises... cncecscesesoesseetheasects eectgebs cove eacay exch cs Aide leataasanoveasseeasncaiee 


Berbig, Schram v 
Bernhardt v. Chicago, B. & Q. R. Cow... ecceeeccescceceescceesseseessensceeesseences 
Bixby, Davis: Veccesiscceccascoussecadienscesvntencsaavsvss sancssceaeacennavsisaiseconcsutaedvessesetecs 
Bliss v. White 
Bodie v. Epler 
Bodkin: -v:. State se2cccsccccccgeeecipe check ee egal ce sis cde cece dieseceecceaeneeetecws 
Bolton, Wiltse v. 
Borden, Nebraska Mutual Ins. Co. Vo... ..cceecseccscceseeeeseeceeceseeneeeeneececce 
Brady, Village of, Griffis Vi........ececceecceccseccsasseseeseseeeesscceseaseseeeceneeeeese 
Bredthauer, Luikart v. 
Brodsky. ‘v. « Brodsky-c..2.-.0:.0se0shtvaliecieeelsei et el chek acectccedenecvaibes 
Brownfield v. Edwards. ...............:::cesccesccsessescerectecenersaccanasceateeeseecesceseeseee 
Brubaker, American Trust Co. v... 
Burns, State. Vises hecictececdiniceee ca caike states te ca asec ante h teeelliinas Racket ceecdene 
Burton v. Defenbaugh........... dbnccescsdsnedudevstetidoadaustmscanddusdesesstecséeadsbeusuassees 
Butke v. Nachschoen.... 
Byrd, Anderson 'V.-2.2..24e:c.c5sideseccecdscsse snsasted SastescL ed veantesednesdeencccetaceldeatoeccts 


Cagle, In, re: Estate of ocico csc ciee ectetbecethtc espe iencnecten dent ocaathcaveteveccse 

Cagle, Melchert v.22... 

Central Market v. King. 

Central Nebraska Public Power and Irrigation District, Cozad 
Ditehi Gog Vivcsssetiestese scsiccs ie cicevesceanctcesuscsecste ash zovsact iti doasietosreshadeteee 547 


XXVI TABLE OF CASES REPORTED [132 Nes. 


Central States Life Ins. Co., Woods vWouu.........eecesccesceceeeseeeceeeeceeesene 261 
Chicago, B. & Q. R. Co., Bernhardt vu... eseceeeceeseees .. 346 
Chicago & N. W. R. Co. v. Bauman............... .. 67 
Chicago, St. P.. M. & O. R. Co. v. Bauman................. .. 67 
City of Lincoln, Meierjurgen Vv... ec ceeeeeeeeeeeees ... 896 
City of Omaha, Dabelstein v........ .. 710 
City of Plattsmouth v. Hazzard... .. 284 
Clough v. Clough......0........:ccceecsceecesceeecestencerseceeceeaes ..- 148 
Cochran, Laverty v......... . 118 
Connely v. Hesselberth...... .-- 886 
Conservative Savings & Loan Ass’n v. Mancuso... . 379 
Continental Co. v. Rathbone... eeceececceceeeceeeeee . 902 
Cosmopolitan Old Line Life Ins. Co., Howie v..... .-. 367 
Cover, John Hancock Mutual Life Ins. Co. Vou. ececeeeseeeeeeeeee 427 
Cozad Ditch Co. v. Central Nebraska Public Power and Irriga- 
tions District. x ssecisccccciccecseeesseRikesk evtoies cals dapaiests Mi apchevteticewteteannce 547 
Crafts v. Sawtelle.................ccccsscesecsecssssccesnsenseneeees . 592 
Crawford State Bank v. McEwen...........0..2...::0cc00cee0e0-= ... 399 
Crete Mills v. Nebraska State Board of Agriculture.... .. 244 
Crocker; State. Viesccecesccceeserscseesbenctestcsiteccueviestdencist lueschesssbdeuadidesevsiesaeavsinde 214 
Dabelstein v. City of Omahan...n..n...ee ce cccceceecesecesteetececeeseccenscunescasane 710 
Danbom v. Danbom...............:.::ccsccssecceseeeeneeees ... 858 
Danielson, First Trust Co. v.... .- 141 
DaviSivi Bixby siciscosedscevd ites sentcicetalihncesb ee boievatenresiaes ww «25 
Defenbaugh, Burton V...............cccccesceeeeseceseeceneeeeeeeseeees .. 851 
Department of Banking v. Stenger.......2......scececeeeee --. 576 
Department of Roads and Irrigation, Laudenklos v............... ... 284 
Dill v. Farmers Co-operative Co...........cceccecccccsecscecesseceeceeseces ... 256 
Dillie, Tenborg V.................2...2----- .-- 203 
Doan Vis HOppes-c.2nc:: chec.tateecnt ecedc canes anaes ce terdavadheds a sseealens sacked 641 
Doescher v. Robinson........2.....-----ccscsessseseneeoesaeecenseennenscentenceasensessceneesoses 299 
Dover, Reifenrath v.... . 801 
DOWnis:. Vi. MY OPS:, 62. ccccintisactededeavices -LcccndeSedasunbseachauel pues ncecessasseviacdsivedteteced 372 
Durbin, Hassett: Viscn.:ccccccecisctevslesnccasceadcccsscascsoiecsestesaciveseasesssooseecesecaunse 315 
Dymak v. Haskins Bros. & Co.........cccccccccccccceeeecceeseceneeceeseeeeenceessneeeseceee 308 
Eckstein, Hladky V..0....e.ccccccccesecsceeesceccecnsccesceceesseeecceeceesusesssensesetaccuesenee 
Edwards, Brownfield v. 
Egan v. Standard Oi] Cow... ce ecessensecesssseeeseseecesssecsneessecenesesnees 518 
Elson™v;.-Ne]Sonis gx. 302.2005 evs. Boats eee cede HedacsctvcealoseiGeittev Gideocz esedadnts 
Enright v. Enright 
Enright, In re Estate of... ....cccccecceccccesscessseccesnscenseeeessscceessceeseenseecece 111 
Epler). Bode: Vie. citivccsssh scenic cbs ctvacertee bul carats Reheat etaeeee ane nile dts 442 
Ericsson: Vi (Streltzeccenisecichcccsees odesecc cakes cbcewacecessscstcuecevedeveecneeeaeiueiosliguesd 692 


132 NEB.] TABLE OF CASES REPORTED XXvii 


Falkinburg v. Inter-State Business Men’s Accident Co................. 670 
Falkinburg v. Prudential Ins. Cov........ccccesecscssccseeececeeeeeccecetensnnanes -831 
Farlow, McDaniel v se 
Farmers Co-operative Co., Dill Voi......cceeccceessecceeeeeceeceeseeceeeeeseeenees 256 
Farmers Irrigation District, Vonburg V..............:--scesseceseeceereseeeeenees > 12 
‘Farmers Security Bank v. Wood .. 175 
Federal Credit Co. v. Reymnolds....00.0..0....ccccetececceeesencceeseeneccoceeeccesereeeeeee 495 
Feltz, Platte Valley Public Power and Irrigation District v.......... 227 


Feltz v. Platte Valley Public Power and Irrigation District 
First Trust Go, v. Danielson. ...i.... co ccccecceeesecessccececceseseseceseeereecesnennee 
First Trust Go., Larson Real Property C0. Vi........csscscccssecesescsssees 847 
First Trust Co. v. Rathbone = 
First Trust Co. v. Waller e.ii..........2cccceccecceeeseeeeceneeccseneeceeceeseeeceeeceeeee 
Fisher v. National Mtg. Loan Co...........eseseeccceseeceeceeeseceeeeeeeseeeeeeeeeees 185 
Fluckey v. Anderson. ea 
Brey, (Nelson: vseiice di A ee ee es as 
From v. General American Life Ins. Co.............- iwasavediae cui ino toni, 731 
Fuller, Lincoln Joint Stock Land Bank v.... 

Furst v. Kruger 


Furstenberg v. Omaha & C. B. Street R. Cow... cece eect 562 
General American Life Ins. Co., From. VWo.n........cccsscsceeteetesseseeeeeeeeee 731 
General American Life Ins. Co., Hahn Wo...........ccccescesececeseecescesevesee 509 
General American Life Ins. Co., State v.... ... 520 
Gibbons, In re Estate Of... 2..eeeeceeceec ene cocseecnsetenceeeneeennecesseseneeceeneecee 538 
Gibbons, McDonald Vo... .......ccceeceeceeceesectecnceceeneneceecsteceeseeevecneseaceseeesees 538 


Gulzow, Tagge v........ nisepte wa hosuacese cplewiesatetbidessensenyeeteeuslansseusvabeet abies dvceacueces 


Guse:-¥.> Wessels isco tecceecctesA onl thes soe cobs ccichilece tb scteaheselenseesadonteee Al 
Hahn vy. General American Life Ins. Co.........cltccetececceccecceceeeeeseceeeee 509 
Happy Hollow Club, Glissmann Vo..02.........ceccesssececcccssceceecceeceseeceeseceeese 223 
Harrison, Major V.........----..:--:::2----- 


Haskins Bros. & Co., Dymak v. 
Hassett:v.(Durbine:2.3.ccc3s oie Ai be eves decals bs aecn tects eee eaceacccdls 
Hazzard, City of Plattsmouth v... 
Heineman y. Wilson 
Herpolsheimer Bldg. Co., Security Mutual Life Ins. Co. v............. 149 
Hesselberth, Connely v 
Hladky v. Eckstein 
Hoffmark, Lemon V........2....ceccsoe ese ceceeeeseceeceececeeceesecsececesestanscossarsaseneneesacee 


XxViili TABLE OF CASES REPORTED [132 NExs. 


Home Savings & Loan Ass’n v. Schmitt... eee eeeeceeceeeeeemeeeeeee 872 
Hopkins, Krug v ..- 768 
Hoppe, Doan V....-2..-..-...cssceeeseeeeees wis w G41 
Hoskins State Bank, State v...._...... ... 878 
Hotel Stratton, Plaza Hotel Co. vo... . 896 
Howie v. Cosmopolitan Old Line Life Ins. Co.. .-. 367 
Hrauda, Potach(. Vvic gic sceccce cae veced dos teca acteca cbs saccsaussctcceasdeceadelsnscsodesers 288 
Hudson *v:..Sclmidiec.i..- 20 ce ees eee ei ccleeeeieaeceacte 583 
Huffman, Sanderson v....... .-. 321 
Hunter, In re Estate Of... n..eeeeecececcceceenesesceesmeeeceeeseceseeeseesneocenseeeee 454 
Hunter; Slosburg: vissiseesccccl eesti ceeteseceas eel see Astral tet istanch oath eenttacne cee 529 
In. re: Estate: of Cagle 2222 chtaciecesenn co Sets Rete dene okcieeteciel ans 


In re Estate of Enright 
In re Estate of Gibbons 
In re Estate of Hunter 
Invre Mstate of “King. 22:22.22.4.26 etter ccctin ch stacddcedocetete aes 
In re Estate of Nelson 
In re Estate of Rosenbery 


In: ‘re. Mstate: of ‘Sechrar -~ 2s. o2ccscseco snes tld casveete cis ide esdbecesdencienceedeiowe 268 
In re Estate w AB 
Inter-State Business Men’s Accident Co., Falkinburg v................... 670 
John Hancock Mutual Life Ins. Co. v. Cover... eeeeeeeeececeeeeeeeee 427 
Johnson: V¥;. LOS Wen. esc eec sss ekelesccech cee weenteacuanssvneesneneacsbdeasaceiactes 389 
JOHNSON: V;-OVSON: :n222.: soc 0 scecseccscssssdeeceaiasssocsecasevevaacesctsduevssudsibiveectnsiatsseeeuoe 778 
Kansas City Bridge Co., McGuire Vow... .eeeccceeeceeeeeceeeceeececeeneeee 1 
Kearney, Lennon Wo... eeeeee cece eeeeeeeececeeceeeceeceseseneeeeaceessceeneseetenesene 180 
Keller v. Griffith ea 
Kimble, Penn Mutual Life Ims. Co. Woow...eecceeececcesceeeceeeeeeeteseesesseeeeeee 408 
King, Central Market v.22... eececceceeceeecececesssecsnessaneesceccenssnneesessceceseee 880 
King, In re Estate of. 23 
Krejci, Securities Investment Corporation Woo... ewcecececceseceeeeee 146 
Korie Op ims) i. acts casescciee cise etetee elects od alesse Leaded to aaah 
Kruger, Furst v.... : ots 
Kucera, ‘vex Pea nics. iccicosiscectecness catnees svsectidceea ces cttiveresisei doeleteaetieeele 
Larson Real Property Co. v. First Trust Cow... cceeccecceeceseeeeeeeee 847 
Laudenklos v. Department of Roads and Irrigation..._......0............. 284 
Thaverty: ve Goch ranxesceccc la eeelc ced ole she ceedacncibetesleguads etvate teed 


LeBron Electrical Works v. Pizinger. y 
Lee, State Life Ins. Co. Voi... eeeeceseeecececeeceesceeecseseaceeceseseseneeecesseseeseeee 
Lemon v. Hoffmark...............seseeceeceesecceeececeneeceeecececteeesseesesessesnesesseseceee 
Lennon v. Kearney.........-...-2..:+- 
Lincoln, City of, Meierjurgen V.......222....cccesceseeeneeseeecenee = 

Lincoln Joint Stock Land Bank v. Fuller... ccccsscecssessceceeeseeee 677 


132 NEB.] TABLE OF CASES REPORTED Xxix 


Lincoln Nat. Life Ins. Co. v. Richards.............002.....0cssceseceeeeeeceeeee eee 282 
Lindholm. V2 Resnick. .cscssccsccicesicccetesteccicoscenteavelessateieedacadeaceeplacecectectteeedense 682 
Lindquist, Penn Mutual Life Ins. Co. Wein... cece ceeeeeeceeeeceeeceeeeeeeeee 220 


Loewen: J GhnSON* Vescsicccsscke he ei cas eh so es eeesb acti este pence 389 
London Guarantee & Accident Co., McCleneghan V.........-.....--::00+ 131 
Luikart v. Bank of Benkelman.. oo... ceceeeeceeseeeeteeeeeeeeeeeeeee 501 


Duikart: ve-Brédthauer® .cccscciccscescoctccccstcvecsovcesvcscaesccdbestiecieotslueteubertehe 62 


Duikart: v2 Miles:) 300.2) ale elie a heave es 106 
Lundeen, Triplett vo... .cccecececececceeecceneeennecnseeccesecenececneeseceesneeesneeeeeceses 434 
Mabry v. Mudd..........ccceesesssseeesceeeene Penner 610 
McAndrews v. Prudential Ins. Co............cccecceceseeeceeeeeneceseececnsceeetereeeees 332 


McCleneghan v. London Guarantee & Accident Co...........-.:scesseceeees 131 


McDaniel v. Farlow..............:...cc:cccscccecseeeecesecceccecsceseesseseceseeneecerensceeseneeeees 273 
McDonald v. Gibboms o.oo... ccecceccseceeceecensennceesseseeeseesesseseeneeelaceerseseee 538 
McEwen, Crawford State Bank Vo.u........cccceccscccceccessceecseseccneeeseseenseessese 399 
McGinley v. Platte Valley Public Power and Irrigation District... 292 
McGuire v. Kansas City Bridge Cow.........eccccsccccecsecescereeeeeesenceceeeeseees 1 
Me Williams - vi. Griffins :acssscccco. cos cctse scat ccstces seas ctuaviesvaatasedccsetarsaacdessetessivtens 753 


Major Ve “Harr isSOtheccciccccsccccusccseccaseiastacsccses ceatseatavadscnncsscacranatd cesoinctiaceesdeneos 363 
Malone:v;: Belli scccsccscctcccts elec ek ne i ee ole ele 478 
Mancuso, Conservative Savings & Loan Ass’n v.... .--- 879 
Markel we Glassmey er -cs.ccccssc Svcs soci liecsescecesecnadocst de spsecdastecdasviadeastecwsseee 716 


Markussen v. Mengedoht....0...........cccscccccssececesececceceseeceeccseneerteseeeesesseees 472 
Mason v. State..........0...... ena | 


Medow vis Rig ger ts- isc. c.scccescccticics sho canta e cadet ee ctceosescedacssetocbccsevacessccostaces 429 
Meierjurgen v. City of Lincoln. ..-- 896 
Melehert:-vi- Cag ec. sic2ccc a acaccstt ccc tesceccstlacsck a cadecetvanietdeducectstansodsdetacstessee 47 
Mengedoht, Markussen Vo..............ceccsccccesecesnsssseeccesescseseesceneteceeenseereesce 472 
Menssen, Reinhardt V............-2..---.-s--cc-secsceeeeeeceseccneeseseenceseseestenceuetetecesneee 207 


Metropolitan Life Ins. Co., Server Vo.u......e:c:cceseceesceeceecececeeeeneeeeeenee 637 
Miles, Luikart v.......2.22.ecceseceececeseseeeeee .... 106 
Miller v. Reisch C0..02..2.-...2.:...-cscecosccssccceromeeceessecseectlecnssnanheedasedveratsnedenatsae 338 
Mitchell ‘v. -Stateccsc.sicccisccccec Soho desse ce ea coe do actcis ch vcsaticecatcdeeoteactsestenesevev'e 891 
Mudd, “Ma bry. Ves.ccisc.: poi Sect ats ostl oesteddd niacin See Cee koe wehbe 610 
Mulhair, Schindler  Vo...i........eeeeccecscececccceeeceeceseesteeseceeseeneesesesecsssecensceaeeee 809 


Myers; Downs: -Viceti2ds st. sees ssh acess tee cata seen SesCancd sgapdecedeeneivoteiccand destue 372 
Nachschoen, Butke V........2..--2..ceccecscscecececeseeeeeseeecsceecccceeesssecaceereneseeseee 514 
Naeve iv: Sheascsccenn ek int ae _ ---- 187 
National Fire Ins. Co., Quisenberry v................ .- 793 
National Mtg. Loan Co., Fisher v................... ---- 185 
National Window Cleaning Co., White v... ---- 155 
Nebraska Mutual Ins. Co. v. Borden............. Ses Fe vee we tulsaceds 656 
Nebraska State Board of Agriculture, Crete Mills v....2..22.-..00.00...-- 244 
Nelson, EISOM V...............:c-cescsceccsececeeceesesesocecesesessenevevsssescense ... 582 


Nelson: vi. Fave yc cok ces.n ce chat sche ta asces ote oe cee Les ate 376 


XXX TABLE OF CASES REPORTED [132 NEB. 


Nelson, In re Estate Of. -.......ccccccesccssseceeseseesececssececcseceensesencceseneteeeeeeee 376 
Nispel,. “Stee ves Vis csi.cclses chs seceubechaeten tn vaceecsbant a osbseetiecanes mebeuatiah heen tole 597 
Olson, TOWSON, Vis-2.s-i6ec 2 sccsc cece sat centletcecseetnd lenkivecace sect etstcetceeeatonanccceasescos 
Olson, Weidenfeld V.u......-2....---.---eesecscececececceansnnerrsececeeenesecceaueeecasenerenessees 
Omaha, City of, Dabelstein Vo... eesseceeceseecceeeceeerssecceseececetsenceneeters 
Omaha & C. B. Street R. Co., Belder v 

Omaha & C. B. Street R. Co., Furstenberg vW...002......-.cceceeceeeeeeeeeee 562 
Pellan;: ‘Kucera: Viissssssce sei ags ace cestctbelat cad eceetes at eeacbencad ca eccde ae aek 7139 
Penn Mutual Life Ins. Co. v. Kimble  -..2..........-ecccecceeeecececeneeeeeeeeee 408 
Penn Mutual Life Ins. Co. v. Lindquist 22.0... leeceeeeeeeeeeee eee 220 
Penn Mutual Life Ins. Co. v. Sweeney .... =" 
Petters: sve. Storimicscccscdiscicestee ct keeles ease eens etiam Sees Usa 
Pizinger, LeBron Electrical Works V.....0...........0:sc:ccccceceseeeneeens nt boas 
Platte Valley Public Power and Irrigation District v. Feltz. ...... 227 


Platte Valley Public Power and Irrigation District, Feltz v. ...... 284 
Platte Valley Public Power and Irrigation District, McGinley v. 292 


Platte Valley Public Power and Irrigation District, Steck v. ...... 822 
Plattsmouth, City of, v. Hazzard... ecececcecececceeececeeetneeeeseceneeeseee 284 
Plaza Hotel Co. v. Hotel Stratton... ce ccecececececnesceeecsesneccecneceeeee 396 
Potach v. Hrauda sced 
Prescher v. Baker Ice Machine Co.........o..eeeccccceceseceecescseeeseecceceeneeseece 648 
Prudential Ins. Co., Falkinburg vi o....ce.ccececessecescesseecsceeecscececeseeseees 831 
Prudential Ins. ‘Co., McAndrews V.. .....-..sscccccenecececsecenececcsnnceeceeeneseeees 332 
Quisenberry v. National Fire Ins. Co........e..cescesceeceneeececeeereeeeeecceeeseeee 793 
Rathbone, Continental Co. Voii......ccccccceeceesceeesececcesssneesncssesceeceecceceeseeee 902 
Rathbone, First Trust Co. Vo...ceesccccccsccccesesessnscesesesecentcecccscecreeesseeee 211 
Rebbe, Rogers v. = sb 
Reichenbach, Ricketts Vou... ..cccecccsececceceseeeccceeenseesccecseeeeeesecstectesesaneeeeeee 
Reifenrath v. Dover...........ccecsececcccneecececenecneecesceeesesnseessecsecseeenceessonesecsoe 
Reinhardt v. Menssen.... wees 
Reiseh ‘Gow; “Milley We. sssh.coiciset Noe ccdsstesteecccectesctccavcccdachacdeedseuessecsectsciesaeds 
Resnick, Lindholm Woon... cece csssscneceecacseneesecesesecececeeceescecarsseeceaseeeoe 
Reynolds, Federal Credit Co. v aaa 
Richards, Lincoln Nat. Life Ins. Co. Veiiicce.eeeeeesecseeceeeecneceeeeesneceeee 282 
Ricketts v. Reichenbach. .......0......c..ececccsscesscssesssseceescceseatescesesseeeceesseeeeeeee 466 


Riggert, Medow v. 
Riggs, Riggs Optical Co. v. 
Riggs Optical Co. v. Riggs... ee seeessccccceeceeceeecennceesceneeceenveceeeneseeesee 26 
Robinson, Doescher v. a 
Rogers>V.~ Rebbe sce2cccteseadnceecccesed sce cek Tec vec oeessned codices tories de ences aes 
Rolland v. School District. ..........eeeccceecesecececeseccenceeessseeseeesesceneeseeneeeees 
Rosenbery, In re Estate of... is 
Rosenbery v. Rosembery..........--.....-::--cecsscseseeceeeseecectenessenescasenesseseescnseseeee 


132 NEB.] TABLE OF CASES REPORTED XXXi 


Rundall “vi Graces. 2 s.cc.2 e esiee Sse teses ose eccentescedei ee ardeeenatensi tected 490 
Sanderson v. Huffman .................cccceeeseeceeseseeesssssessrescseccecsceescsesseesenccecenee 321 
Sawtelle, Crafts Voo..........cccecccceeccsssececcsscecencesesccecacescseeessesseeeeseeeesesnenenceeees 592 
Schindler v. Mulhair...........o....cccceceeecceceeeeeeceseeeceeeeccesnseessceesosececeeeeesaneces 809 


Schobert-Zimmerman Drainage District v. Soll-......-.....:..:::cccecee 629 
School District, Rolland v. .. 281 
Schram v. Berbig.....u.........c..2.cccescscesceeeesccececeseceeccsececeecsecsceceeeeseecereeecceeecece 268 
Schram, In re Estate Of... ......ecccccceccesccccececccnsessencssecncescescestecenessneteneetens 268 


Scott v. State 
Scott v. Swank 
Securities Investment Corporation v. Krejei.........-.-..:cccceccseeseceeeeeeeees 146 
Security Mutual Life Ins. Co. v. Herpolsheimer Bldg. Co... 
Seefus, Bartels v 
Serven v. Metropolitan Life Ins. Cow............cceecesceecccsseesceseeeeseseeeeeee 637 
Shagool v. Young ae 
ShéeasNaeve: Ve> cect esses eiseiteeclecenracs lees eee Soke wre aa aecece tad 
Shea, ShlerMa ny Ve, -<s.-:0..c0:05sdecscadeasnstewssecesecsiseseed co sunscvotiedsconsaseittavevcsedeveve 45 
Shierman, In re Estate of... 
Shierman v. Shea 
Slosburg v. Humter......u..eececcsceccssecesscceccseccesesesececceecesssesssseneasvesesecveneseees 529 
Smith, Snyder v. 3 
Snyder :v.: Smibhic ccs task oes es tecadiestccteedeesdek se higcestncss ids casertene ct 
Soll, Schobert-Zimmerman Drainage District vV...2.....ce:cecccccecccesceeee 629 
Standard Oil Co., Egan v. iad 
State; Bodhi Vessescoccsns nics sccsvscasecnicteseeecs esa aduesnch edseve cossaceclsscesss bislk cals 
State, Fair-Way Oil Co. v. : 
State, Mason v.............-:..000+- 
State, Mitchell v.. 
State, Scott v...... 
State, Stump v........ 

State, Swanson Ve oo... .eeeeccceccccessseeesseeceseececeeecnecsesessecevecessesnseeavevaseesssasceses 
State; Yearsley Worcs eccecti tec tisha laasiieeGacaesendeedstidecreasitien use wee 
State, ex rel. Boxberger, v. Burns... 
State, ex rel. Hunter, v. Crocker... .00.20..cccccecceecccccecsssceucecescececeeseseee 
State, ex rel. Smrha, v. General American Life Ins. Co 
State, ex rel. Sorensen, v. Hoskins State Bank 
State, ex rel. Wright, v. Barlow 
State Life Ins. Co. v. Lee........2.....ececeecesceececeeseseccseseeccecvececteceseecnscceeeceses 
Steck v. Platte Valley Public Power and Irrigation District.. 


Steeves v. 1 ye ECC Rea NDT ENUF em IRIE AR 
Stenger, Department of Banking W..o. oe... ltecececcecceseceeececeseeeee 
Storm, Petters vW..-.....22:..:--::ceseceeeeeeeeees 


Strawhacker v. Strawhacker.. 
MtreitZ; -EricsSOM | Weses-fj:1.--t02.cs-st saa dotecedcchcavecies Sia csess desetbeeceeescateciunecesiec ce 


XXXli TABLE OF CASES REPORTED [132 NEB 


Stamp Vs State cece a sales le ee ake ee econ a was tant Sictna nse dtesdecadeeeees 49 
Sutherland v. Sutherland... eeceeeeeceecceeececeececeecnnenseeeteeeneeeeesesan 558 
swank: ‘Scott: Wiesecciceesce cose eveeiantis seceded cee ieo weal: 720 
Swanson v. State... esceceeeeeeeereeeee . 82 
Sweeney, Penn Mutual Life Ins. Co. v......02.--2- eee eeeeeeeee sebsetrne Nets 624 
Taree: vs. GuUlZow:-cctcit ah ee rile Ace thaw eteas 276 
Tenborg v. Dillie........000.......2... .. 208 
Thomas v. Thomas... .. 827 
Triplett :v. Leamdeen ce. ca sccoccciediecstcb ps sncecssoetsci ots hogyett esse ecsacatccentivcesueecsantiaee 434 
Village of Brady, Griffis Vo....--.....-c---escecesceccceceececeececceceetseeeseeeeeeceeteas 498 
Vonburg v. Farmers Irrigation District........0..0..0..eeeeeeeeeeeeeeeeeeeeeee 12 
Waller, First: Trust: Cos Vssccccsccccececstecezeitdicsecindeccsvesdedecnedascds Seneca catsaeteies 239 
Weidenfeld v. OSOmn..-.n....2....2.ccceecceceecceecceeeenecceceeeeceetevecneeseeeesceeeceeeeeneeees 303 
Wessels, Guse v... ce Al: 
Wihite,, Bliss Sviscccsscssctestices sd case sleet see, oe eat cep tatse es oR ceeeg tela gest Sesteees cae 651 
White v. National Window ain Go: moan 155 
Wilson, Heineman v.. Pe case titsausuessetegsacbeseateuscaesshdededesseantiwedeecs 159 
Wiltse: Vix Bolton. :2052.2:h0 anche sacectee do asceat sails eececslt tee dened as 354 
Wood, Farmers Security Bank v.u...............csccsccscceceeeeseceerseeseoscereseneenneees 175 
Wood, Wood Realty Co. V.......cscsscsccsessssceeccssceseneeseseecesseseasessnessenseeaencenaes 817 
Wood Realty Co. Vv. Wo00d.............-ceeccsccceeceseesecseeesesesessneesececessneeneeeeeecens 817 
Woods v. Central States Life Ins. Co... eecccecceeeeseeecesececseeeeseceeees 261 
Wright Vs. Wale lites. sc otec Sassiss et a cctctcen sade eedeewieed in nds beeen dteecubeskaesta 619 


Yearsley v. State 
Young, Shagool v. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1937 


GEORGE F, MCGUIRE, APPELLANT, V. KANSAS CITY BRIDGE 
COMPANY, APPELLEE, 


270 N. W. 669 
FILED JANUARY 5, 1937. No. 29879. 


1. Master and Servant: WoORKMEN’S COMPENSATION LAW: CoMm- 
PENSABLE INJURY: BURDEN OF PrRoor. In a proceeding under the 
workmen’s compensation law to recover compensation, the burden 
is on claimant to prove by a preponderance of the evidence that 
he suffered a compensable injury arising out of and in the 
course of his employment. ; 

2. Evidence. “Cogent reasons and circumstances that strengthen 
the opinion of expert witnesses as to a scientific fact in issue 
and tend to weaken opposite expert opinions may determine the 
issue.” Montgomery v. Milldale Farm & Live Stock Improvement 
Co., 124 Neb. 347, 246 N. W. 734. 

8. Evidence discussed in opinion held insufficient to prove the claim 
that a workman who received compensation for a total dis- 
ability caused by an injury in 1920 suffered a total disability 
resulting from a fall from a locomotive crane in 1934. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Affirmed. 


J. J. Friedman, for appellant. 


Brogan, Ellick & Shoemaker and James J. Fitzgerald, 
Jr., contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and CHAPPELL, District Judge. 


(1) 
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RosE, J. 

This is a proceeding under the workmen’s compensa- 
tion law. The claim of plaintiff, George F. McGuire, may 
be summarized as follows: 

Defendant, Kansas City Bridge Company, employer, was 
engaged in constructing a bridge over the Missouri river 
between Omaha and Iowa. While plaintiff, an employee of 
defendant, was performing the duties of his employment 
as fireman on a locomotive crane operated in connection 
with the work on the bridge, he accidentally injured his 
neck September 25, 1934. The accident caused a fracture 
of the left lamina of plaintiff’s sixth cervical vertebra and 
resulted in traumatized arthritis of his spine—total and 
permanent disability. Plaintiff’s weekly wage was $33.60 
and he prayed for compensation at the rate of $15 a week 
for 300 weeks and thereafter for $12 a week for life; also 
for hospital and other expenses. 

In the compensation court defendant denied the alleged 
facts on which liability of defendant was based. The claim 
of plaintiff was rejected and the proceeding dismissed. 
Plaintiff appealed to the district court where the findings 
and judgment were again in favor of defendant. This is an 
appeal to the supreme court for the relief denied below. 

Plaintiff takes the position that he proved a compensable 
injury by a preponderance of the evidence and that there- 
fore the dismissal should be reversed and a decree for 
compensation entered in his favor on the record presented. 
His theory is that the fall and the resulting fracture acti- 
vated former dormant arthritis of the spine and resulted 
in permanent disability. , 

It is well-settled law that the burden was on plaintiff to 
prove by sufficient evidence that he suffered a compensable 
injury arising out of and in the course of his employment, 
and that an award for compensation cannot be based on 
possibility, probability, speculation or conjecture. Milton 
v. City of Gordon, 129 Neb. 888, 263-N. W. 208. 

Some of the facts proved are not in dispute. When plain- 
tiff was about 55 years of age he was employed by defend- 
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ant July 2, 1934, as fireman on a locomotive crane, and 
continued to work in that capacity until March 26, 1935. 
While the locomotive crane was standing on a trestle on the 
morning of September 25, 1934, plaintiff blew sediment 
out of the boiler with steam in preparation for the day’s 
work. Presently there was a sudden movement of the crane 
and he fell from his footing thereon through the trestle 
and struck the ground head first. He was shaken up and 
there was a gash on his left leg and he complained of pain 
in his neck. The distance of his fall was estimated by 
witnesses at 6 to 1114 feet and the time until he was back 
at work on the crane at 5 minutes to an hour. On account 
of the accident plaintiff did not lose any time or wages as 
locomotive fireman from September 25, 1934, until March 
26, 1985, when the crane was no longer needed or used in 
the construction of the bridge and when plaintiff’s employ- 
ment was consequently terminated. His services were satis- 
factory for the entire period of his employment by defend- 
ant, 

Testimony of plaintiff tended to prove the following 
facts: He was at first unconscious. Shortly after. the acci- 
dent his neck was swollen and painful; bones of his neck 
would not come together; he ate soft food for about a week; 
finally “snapped out of it and got along pretty well;’’ con- 
tinued to work; in February his neck started to crack; at 
times everything turned kind of blue; legs were weak and 
he had to sit down, but recovered; had stinging in his neck 
once in a while but was able to perform the duties of his 
employment; had a “‘bad spell” about three weeks after he 
was laid off and seemed to see a big wheel of lights. At 
breakfast one morning he fell face forward on the table; 
dizzy spells increased until he had one or two a week; had 
pain on left side of neck; wore a brace on his neck; while 
in the employ of Phelan-Shirley Company January 17, 1920, 
injured his back and as a result was in a cast in a hospital 
for at least 33 days; that injury caused a fusion of his 
twelfth dorsal vertebra and his first lumbar vertebra; was 
disabled until 1927, but thereafter was continuously, except 
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for one short period, engaged in hard labor until accident- 
ally injured while in the employ of defendant, September 
25, 1934. 

There was also additional testimony to the effect that, 
after defendant’s employment of plaintiff ceased, he had 
severe headaches and fainting spells; pain in his back; did 
not sleep well; had no appetite; lost weight; was weak and 
unable to work. 

To prove that total permanent disability was caused by 
the accidental fall from the crane, plaintiff called four 
physicians who testified as experts. From the history re- 
lated by plaintiff, which was similar to that already out- 
lined herein, from physical examinations of plaintiff and 
from what was disclosed by a number of X-ray pictures 
taken at different times, his experts testified, or expressed 
opinions, to the effect that X-rays disclosed an injury to 
the neck, a fracture of the left lamina of the sixth cervical 
vertebra; that a dark line on an X-ray film indicated the 
fracture; that all nerves and tissues in the area of the 
fracture are affected ; that there is at the fracture an over- 
growth of bone which impinges on the nerves; that the fall 
and resulting fracture revived former dormant arthritis of 
the spine; that vital organs were examined and blood 
tested; that evidence of an infection causing callus or a new 
growth of bone around the fracture was not found; that 
the impingement on the nerves is disabling and will grow 
worse; that plaintiff is totally disabled as the result of his 
accident September 25, 1934. 

If the evidence adduced by plaintiff were unchallenged, 
it would be sufficient to support an award for compensa- 
tion, but, on the issue of disability as a result of the fall, 
testimony of experts is in direct conflict. 

From sources of information open alike to experts on 
both sides, three physicians testified for defendant. One 
or two or all testified, or expressed opinion, to the effect 
that it is not possible to get a satisfactory picture of the 
lamina itself, owing to the overlapping of bones in the path 
of the X-rays; that a line pointed out on one of the X-ray 
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films as indicating the course of a fracture of the left lamina 
of the sixth cervical vertebra is a shadow due to the over- 
lapping of different bony projections; that the X-ray pic- 
tures in evidence do not indicate such a fracture; that a 
misplacement or a misalignment indicating a fracture is 
not shown; that osteoarthritis is evidenced on the third, 
fourth, fifth and sixth cervical vertebre; that on the day 
plaintiff fell from the crane his injury was diagnosed as a 
sprain of neck muscles, not a fracture; that there was at 
first no physical abnormality in the neck except rigidity; 
that later examination showed an infection of the teeth, 
pyorrhea, pus oozing from the roots; that there was a 
kyphosis, or curvature of the spine backward near the 
middle, limiting motion backward and being more notice- 
able at the twelfth dorsal and the first lumbar vertebre;: 
that there was an old fracture of the first lumbar vertebra 
and a bony overgrowth extending upward to the twelfth 
dorsal vertebra; that other bones of the lumbar spine were 
likewise involved in the old arthritis; that the bones of the 
neck showed two tiny spots of mild arthritis like the over- 
growth on the rest of the spine; that the left cervical nerve 
supplies the left arm which is normal in sensation and 
muscular movement; that there was no impingement of 
nerves at the lamina to cause disability; that the present 
condition of which plaintiff complains is due to the older 
fracture and to the former arthritis which goes up and 
down the spine, limiting motion, throwing the upper part 
of the back forward and so shifting weight as to make 
trouble in different bones of the spine; that disability was 
not the result of the fall from the crane. 

There being a direct conflict in the testimony of experts 
on the traversed allegation that plaintiff suffered a com- 
pensable injury as a result of the accident, the determina- 
tion of the ultimate fact from a scientific standpoint be- 
comes a difficult problem. Circumstances and expressed or 
implied reasons for the opinions of experts in view of the 
entire record may determine the issue. In a recent case 
the following rule was announced: 
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“Cogent reasons and circumstances that strengthen the 
opinion of expert witnesses as to a scientific fact in issue 
and tend to weaken opposite expert opinions may determine 
the issue.” Montgomery v. Milldale Farm & Live Stock Im- 
provement Co., 124 Neb. 347, 246 N. W. 734. See, also, 
Sherman v. Great Western Sugar Co., 127 Neb. 505, 255 N. 
W. 772. 

In the present case plaintiff himself testified that two 
vertebre in his spine fused as a result of an accident in 
1920 and caused total disability which terminated in 1927 
—evidence of arthritis in his spine long before his alleged 
injury in 1934. Defendant introduced evidence of adjudi- 
cations that plaintiff was totally and permanently disabled 
as a result of his injury in 1920 and that he was awarded 
compensation for life but satisfied the judgment therefor 
by a lump-sum settlement in 1927. See McGuire v. Phelan- 
Shirley Co., 111 Neb. 609, 197 N. W. 615. 

Among reasons for the expert opinion that the later acci- 
dent did not bring about the present condition of plaintiff 
are the following: 

If there had been a fracture of the lamina, disabling 
pain would soon have occurred. Hard work continuously 
for six months or more after the accident in 1934 indicated 
there was no fracture of the lamina. An impingement of 
the nerve there would have interfered with articulation of 
the neck which has good motion. Impingement of the 
nerve would have disturbed muscular movement of the left 
arm which is free. Severe headaches and disability came 
too late to be attributable to the later accident. Infected 
teeth and arteriosclerosis account for dizziness. The crack 
in the neck was more likely due to arthritis than to a frac- 
ture. Worry over the loss of a job and pain in the back 
were sufficient causes of loss of appetite, loss of sleep and 
loss of weight. Disability would have occurred sooner, if 
attributable to reactivity of dormant arthritis. 

The weight of circumstances, the probative effect of the 
evidence and the cogency of the reasons for the opinions of 
defendant’s experts preponderate in favor of the defense 


me 
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and defeat the claim of plaintiff. The conclusion is that 
plaintiff did not prove by a preponderance of the evidence 
that he suffered by his fall from the crane a compensable 
injury arising out of and in the course of his employment. 
In view of this finding on the controlling issue in the case, 
other questions are immaterial, though ably presented at 
the bar and in the briefs. 
AFFIRMED. 


HERSCHELL H. MASON v. STATE OF NEBRASKA. 
270 N. W. 661 
FILED JANUARY 5, 1937. No. 29861. 


1. Appeal. Errors assigned but not argued will be considered as 
waived. Sweet v. State, 75 Neb. 263, 106 N. W. 81. 


2. Error to be available to the complaining party must 
affirmatively appear in the record. 
3. Error is not ground for reversal of a judgment unless 


prejudicial to complaining party. 

4. Criminal Law: INFORMATION: MOTION To STRIKE. Motion to 
strike alias names of defendant from an information, charging 
him with obtaining merchandise by false pretenses in using 
name not his own, should be overruled when such motion pre- 
cedes the taking of evidence. 

WITNESSES: CROSS-EXAMINATION. Defendant in a 

criminal action is allowed wide latitude in cross-examination of 

state’s witnesses. The extent of such cross-examination, how- 
ever, is committed to the sound discretion of the trial court. 

An abuse of discretion must be disclosed to predicate error on 

restriction of cross-examination, 

EVIDENCE OF OTHER OFFENSES. It is a general rule in 

criminal action that evidence of other offenses than the one 

charged is inadmissible, but an exception is quite uniformly 
recognized where it is necessary to show the intent or guilty 
knowledge of the accused. 


ERROR to the district court for Douglas county: JOHN W. 
YEAGER, JUDGE. Affirmed. . 


C. E'. Walsh, for plaintiff in error. 


William H. Wright, Attorney General, and Paul P. 
Chaney, contra. 
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Heard before Goss, C. J., GOoD, EBERLY, DAY, PAINE and 
CARTER, JJ., and RAPER, District Judge. 


Goop, J. : 

Herschell H. Mason, plaintiff in error (hereinafter called 
defendant), was convicted in the district court for Douglas 
county of the offense of obtaining, by false pretenses, goods, 
wares and merchandise with the intent to defraud, and 
was sentenced to a term of five years in the state peniten- 
tiary. He brings the record of his conviction to this court 
for review. 

The information charged that defendant represented him- 
self to be Ralph F. Chambers, and that he had established 
a regular and permanent grocery business at 1428 Military 
avenue, in Omaha, Nebraska; that said representations 
were false and fraudulent, and that by such representation 
he obtained merchandise of the value of $70. 

While many errors are assigned, only a few were argued. 
Only those argued will be considered. “Errors assigned 
but not argued will be considered as waived.” Sweet v. 
State, 75 Neb. 268, 106 N. W. 31. 

Complaint is made of alleged misconduct of the county 
attorney in his opening statement to the jury. The only 
record of statements made by the county attorney is con- 
tained in the objections of counsel for defendant and his 
motion to declare a mistrial and discharge the jury. What- 
ever statements were made by the county attorney, they 
were not taken by the reporter and incorporated in the 
record. The statements of counsel in his objections and 
motion were not under oath, and, in overruling the motion, 
the court, who had heard the remarks of counsel, may not 
have deemed the statements of counsel for defendant as 
fairly reflecting: the facts. It is a rule that error is never 
presumed. To be available to the complaining party, error 
must affirmatively appear. Where misconduct of counsel 
is relied upon as ground for reversal, such misconduct 
must be shown by the record and must be prejudicial to 
the rights of the complaining party. Judgment in a crim- 
inal action will not be reversed for error as to any matter 
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of procedure, if this court, after an examination of the 
entire cause, shall consider that no miscarriage of justice 
has actually occurred. Comp. St. 1929, sec. 29-2808. This 
statutory rule has been applied in Baker v. State, 109 Neb. 
558, 191 N. W. 666, and Melcher v. State, 109 Neb. 865, 192 
N. W. 502. The record does not disclose prejudicial error 
with respect to misconduct of the county attorney. 

Defendant was charged in the information under the 
name of Herschell H. Mason, alias Ralph F. Chambers, 
alias H. Macey, alias H. C. Mayson, alias C. W. Horn. When 
the case was called for trial and before the introduction of 
evidence, defendant moved the court to strike from the in- 
formation the alias names of H. Macey, H. C. Mayson, and 
C. W. Horn. The motion was denied. Defendant assigns 
error. At the time this motion was presented, the court 
could not know nor anticipate what the evidence would be 
and, we think, properly overruled the motion. While the 
record does disclose that the defendant used at least one 
alias, that of Ralph F. Chambers, it does not disclose that 
the other alias names were used by the defendant. If de- 
fendant desired to have the other alias names stricken from 
the information, the motion should have been DEssenice 
after the evidence was taken. 

During the trial the witness Wilson, on cross-examina- 
tion, was asked whether any effort had been made to ‘collect 
from Mr. Mason or Mr. Chambers. He answered: “‘We 
didn’t ourselves, we turned it over to an association here in 
town to proceed.” Defendant then offered in evidence an 
authenticated copy of an affidavit for attachment which 
had been filed in a Missouri court, on the theory that it 
tended to contradict and discredit the witness. Objections 
to the offer were sustained. The affidavit does not appear 
to have been sworn to by Wilson, nor is it disclosed that he 
had any knowledge or information concerning the affidavit 
for attachment, or that an action had been commenced in 
Missouri. The proffered evidence did not tend to impeach 
or discredit the witness. The objection to the exhibit was 
properly sustained. 
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Defendant complains that he was unduly restricted in 
the cross-examination of the state’s witnesses. The defend- 
ant in a criminal action, as a rule, is allowed a fairly wide 
latitude in cross-examining the state’s witnesses, but the 
extent of such cross-examination is committed to the sound 
discretion of the trial court. We have carefully examined 
the entire record and find no abuse of such discretion. De- 
fendant’s right of cross-examination does not appear to 
have been unduly restricted. 

Complaint is made of the introduction in evidence, on the 
part of the state, of similar acts committed by the defend- 
ant at practically the same time and place as that com- 
plained of in the information. 

In Davis v.. State, 58 Neb. 465, 466, 78 N. W. 930, 931, it 
was said: “The general rule is that evidence of the commis- 
sion or attempt to commit a crime similar to the one charged 
is inadmissible. * * * But an exception has been quite uni- 
formly made in trials of some charges, of which is the one 
in the case at bar, where it is necessary to show the intent 
or guilty knowledge of the accused.”’ Other cases announc- 
ing the same rule are: Knights v. State, 58 Neb. 225, 78 N. 
W. 508; Burlingim v. State, 61 Neb. 276, 85 N. W. 76; 
Goldsberry v. State, 66 Neb. 312, 92 N. W. 906; State v. 
Sparks, 79 Neb. 504, 113 N. W. 154; State v. Routzahn, 81 
Neb. 188, 115 N. W. 759; Cohoe v. State, 82 Neb. 744, 118 
N. W. 1088; Evers v. State, 84 Neb. 708, 121 N. W. 1005; 
Clark v. State, 102 Neb. 728, 169 N. W. 271; St. Clair v. 
State, 103 Neb. 125, 169 N. W. 554; Neal v. State, 104 Neb. 
56, 175 N. W. 669; Katleman v. State, 104 Neb. 62, 175 N. 
W. 671; Welter v. State, 112 Neb. 22, 198 N. W. 171; 
Taylor v. State, 114 Neb. 257, 207 N. W. 207; Swogger »v. 
State, 115 Neb. 621, 214 N. W. 70. 

Defendant insists that the evidence was insufficient to 
sustain the verdict, in that it was not sufficient to show 
criminal intent, or that the representations related to a 
past or present existing fact. The following is reflected by 
the record: 

Late in September, 1935, defendant opened a grocery 
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store at 1428 Military avenue, in Omaha, under the name 
of Chambers Grocery. He made statements to Dun & Brad- 
street, reporting agency, in which he represented that his 
name was Ralph F. Chambers and that he was establishing 
a permanent grocery business. He soon got in touch with 
the wholesale houses in Omaha and Council Bluffs, and be- 
tween the 2d day of October and the 19th of the same 
month, in 1935, he obtained goods, wares and merchandise, 
for which he has not paid, as follows: 
Nebraska & Iowa Wholesale 


Grocery Company $ 78.51 
Dold & Company 464.31 
Cudahy Packing Company 129.13 
Groneweg & Schoentgen Company 454.71 
Armour & Company 214.82 
J. Robinson Fruit Company 137.95 
Omaha Flour Mills 79.88 


It appears that defendant’s first orders from these houses 
were for small amounts which he paid promptly, and that 
he then gave increased orders, the heavier orders being 
given from the middle to the 19th of October. On the night 
of the 19th defendant closed his store, and. he and all of his 
clerks, who had been obtained from Kansas City, Missouri, 
left in the night. The stock of merchandise that was left. 
in the store was very greatly depleted. The receipts from 
the business had mostly disappeared with the defendant. 
It appears that defendant’s full and real name was Her- 
schell H. Mason; that he had previously operated a number 
of grocery stores in and about Kansas City, and had been 
adjudged a bankrupt; that he had adopted the name of 
Chambers, because it would facilitate his obtaining credit. 

From the entire record it clearly appears that defendant 
opened his store with intent of obtaining goods, wares and 
merchandise, converting them into money, and departing 
with the proceeds; that he harbored the intent to cheat 
and defraud at the time he purchased the merchandise; 
that he knowingly gave a false name, in order to obtain 
credit in purchasing the merchandise. We think the evi- 
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dence fairly shows that defendant had no intention of es- 
tablishing a permanent grocery business, but only to run 
it long enough to obtain merchandise which he could con- 
vert into money for his own use. He misrepresented his 
name, with the design of obtaining credit, since he knew, as 
the evidence shows, that if he disclosed his true name, the 
fact that he had been adjudged a bankrupt would seriously 
impair his opportunity to obtain credit. The representa- 
tions were false and made with respect to an existing fact, 
and the evidence of intent is established. The evidence is 
ample to sustain the verdict. 

Defendant further asserts that the name of Chambers 
was not a fictitious name. It is true that he had rather 
closely associated with him in the transaction a man by the 
name of Ralph F. Chambers. However, the name that he 
gave was not his own. It was false or fictitious, so far as 
the defendant was concerned. The complaint in this respect 
is without merit. 

It is insisted that the sentence is excessive. In view of 
the record, showing not only that merchandise was ob- 
tained in this particular instance but in many others, as 
above indicated, -in like manner, we are of the opinion that 
the sentence is none too severe. 

Prejudicial error is not disclosed. 

AFFIRMED. 


PETER VONBURG ET AL., APPELLEES, V. FARMERS IRRIGATION 
DISTRICT ET AL., APPELLANTS. 
270 N. W. 835 
FILED JANUARY 5, 1937. No. 29916. 


1. Appeal: Law or THE CASE. The rule that the law of the case 
announced by this court on appeal will control the decision on 
a subsequent appeal is applicable only if, on the subsequent 
appeal, the issues and facts are substantially the same. 

2. Judgment: StTare Decisis. The validity of the water-right con- 
tracts in this action, except the provision for nonproration of 
water, has been hitherto decided in Fenton v. Tri-State Land 
Co., 89 Neb. 479, 181 N. W. 1038. : 
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10. 


11. 


12. 


Contracts: LAw APPLICABLE. The law in existence at the time 
a contract is made measures its legality, subject to any limita- 
tions subsequently made under the police power of the state. 
Waters: IRRIGATION. Under the irrigation act of 1889 (Laws 
1889, ch. 68), a water right for purposes of irrigation need not 
have been attached to any particular tract of land. 
APPROPRIATION. The irrigation act of 1889 
tava 1889, ch. 68) prescribed no method of making a claim 
of appropriation of water, except the construction of the works, 
in which to divert the water, and diverting it into such works. 
The extent of the appropriation was measured by the appropri- 
ation claimed, but within the limits of the capacity of the di- 
version works. 


Property rights in water for irri- 
gation ‘Sarpoees consist not alone in the amount of, but also in 
the priority of, the appropriation. 

: ContTRACTS. Under the facts disclosed by the 
record and outlined in the opinion, the plaintiffs were the 
owners of a vested right to the use of the waters provided for 
in their contracts and were not required, in time of water 
scarcity, to prorate the water with subsequent patrons of the 
ectendant corporation. 


The water-right contracts possessed 
by the plaintiffs could be attached and become appurtenant to 
lands under the irrigation canal at any point within 40 miles 
from #he place of its diversion, as provided in such contracts. 
WATER RIGHTS: TRANSFER. Where the 
owner se two tracts of land possesses a water right for irri- 
gation purposes appurtenant to one of such tracts, he may, 
with the consent of the owner of the irrigation works, transfer 
it to the other tract. The owner of such irrigation works will 
be barred from asserting nonconsent to the transfer where it 
knowingly permits water to be supplied for a period of more 
than 10 years to the tract of land to which the transfer is made. 
Judgment: WATER RIGHTS: STARE DECISIS. Where the validity 
of a water-right contract for irrigation purposes has been ju- 
dicially determined in an action, wherein the irrigation company 
and the owner of the contract aré parties, and the validity of 
such contract was in issue, such validity cannot, thereafter, be 
properly questioned in a subsequent action between the owner 
of such contract and the successor in interest of the irrigation 
works. 
Waters: IRRIGATION Districts. An irrigation district may make 
reasonable rules and regulations with reference to the days on 
which it will deliver water to its contract patrons. 

: Contracts. The owner of a water-right con- 
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tract for irrigation purposes is entitled to no more water for 
irrigation purposes than one second-foct of water for each 70 
acres of land to be irrigated and not exceeding three acre-feet 
of water during each irrigation season. 


APPEAL from the district court for Scotts Bluff county: 
GEORGE W. IRWIN, JUDGE. Affirmed as modified. 


Neighbors & Coulter, for appellants. 
Morrow & Morrow, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


GOoopD, J. 

This is an action for injunction. Plaintiffs had decree. 
Defendants have appealed. 

This is the second appearance of this cause in this court. 
The trial court sustained a demurrer to plaintiffs’ petition. 
Plaintiffs refusing to further plead, a judgment of dis- 
missal was entered. Plaintiffs appealed, and the judgment 
of the district court was reversed. The opinion of this 
court appears at 128 Neb. 748, 260 N. W. 388. Thereafter 
defendants filed answers, and issues were joined, with the 
result above indicated. 

It is the contention of plaintiffs that the law of the case 
was settled on the former appeal and must rule the decision 
in this second appeal. The rule is that the law of the case 
is settled and is applicable where a second trial is had upon 
the same issues, and the evidence is substantially the same 
as on the first trial. To the extent that the material facts 
developed on the second trial vary from the allegations of 
the plaintiffs’ petition, the rule is inapplicable. 

It may be observed at the outset that all of the plaintiffs 
are not in an identical situation. Those plaintiffs whose 
claims are distinct from the others will be separately treated 
in this opinion. 

In 1887 a number of farmers organized a corporation, 
known as the Farmers Canal Company, for the purpose of 
constructing a canal for irrigation and other useful pur- 
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poses. They took the proper steps to appropriate water 
from the North Platte river. They claimed an appropri- 
ation for a sufficient quantity of water to fill a canal 40 
feet wide on the bottom and 4 feet in depth. Between 1887 
and 1890 the canal company constructed a canal about 10 
miles in length. No corporate stock was issued. The work 
. of constructing the canal was performed by the farmers 
who organized the company, and each was entitled to stock 
in the corporation equal in amount to the value of the 
labor, material or money furnished by him. Some time in 
the year 1890 the owners of the canal company were irri- 
gating some of their lands with waters from the canal. In 
the fall of 1890 the canal company entered into an arrange- 
ment with one Wright and others, whereby the then owners 
arranged to transfer to Wright and his associates the cor- 
porate franchise and canal, but reserving to themselves the 
exclusive, perpetual right to the use of a specified quantity 
of water from the canal for irrigation purposes. Each of 
the original owners of the canal, save one, which will be 
hereinafter considered separately, was given a contract for 
a specified quantity of water for irrigation purposes. The 
plaintiffs herein are either the owners of such contracts or 
successors in interest to such owners. The contracts in 
question were executed as a part consideration for the 
transfer of the rights of the then owners of the canal com- 
pany to Wright and his associates. In truth and in fact, 
the canal and franchise and right to the use of water were 
only in part surrendered and turned over to Wright and 
associates. The owners retained a perpetual easement in 
the canal and the right to use of the quantity of water 
called for in their contracts. That part which was reserved 
to the original owners of the canal company, in fact, never 
passed to Wright and associates. 

The contracts between the canal company and each of 
the former owners are identical except as to name and 
amount of water. Each of the contracts, among other 
things, contains these provisions: 

“And for the better security of the second party (original 
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owner) for the faithful fulfilment and performance of the 
covenants and agreements upon the party of the first part, 
its successors and assigns forever, hereinabove covenanted 
and agreed by the said first party upon its part to be kept 
and performed, the said first party does hereby waive all 
right to prorate the water in said canal. And the said 
second party, his heirs and assigns forever, shall be sup- 
plied with water first in preference over any and all subse- 
quent stockholders in the said canal. And it is further 
specially agreed that this perpetual water right, as above 
set forth, shall be forever free from any and all assess- 
ments of taxes of any nature or for any purpose whatso- 
ever. 

“Said first’ party agrees to deliver the water as above 
set forth, at the headgates erected and provided by the 
second party for a distance not to exceed forty miles along 
said canal from the point where the first party diverts the 
water, for the supply of said canal, from the North Platte 
river, viz., at a point in section 10, township 238, range 58, 
west of the 6th P. M. where the principal headgate is now 
located and established.” 

The validity of these contracts was involved in the case 
of Fenton v. Tri-State Land Co., 89 Neb. 479, 1381 N. W. 
1038. The then: owner of the canal, the Tri-State Land 
Company, denied the right of the contract holders to re- 
ceive water without paying therefor, and in the cited case 
it was held that the contracts were valid and enforceable 
with respect to the right to receive water, without making 
any payment therefor. The court did not pass upon the 
question of whether the provision for nonproration of 
water was enforceable, since up to that time no question 
had been raised as to the insufficiency of the water to 
supply the needs of all patrons of the Tri-State Land Com- 
pany, the then owner of the canal. Thereafter water was 
furnished to the contract holders as before until the year 
1934, when there was a water scarcity and an insufficient 
amount to supply the needs of all of the patrons of the de- 
fendant corporation. It may be noted that the corporate 
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defendant has acquired the right to obtain storage water 
which is also carried in its canal, but plaintiffs assert no 
right to any part of the storage water, but only to the 
amount of water for which their contracts call, provided 
that the natural flow of the water in the canal at its head- 
gate is sufficient to supply them that quantity. 

In the former appeal it was held that, under the facts 
pleaded in the petition, the plaintiffs had acquired a vested 
right to the quantity of water for which their contracts call. 
The facts developed in a subsequent trial are somewhat at 
variance with the allegations of the petition and require 
us to reexamine the question as to whether the plaintiffs 
have obtained a vested right to the waters called for by 
their contracts. 

From the present record it appears that the water had 
not been actually applied and used by the plaintiffs for ir- 
rigation purposes in a number of instances at the time the 
contracts were made, and that the water rights were not 
attached to any particular lands. The question then arises 
whether the water right, not attached to any particular 
land, was a property right vested in the plaintiffs. The 
applicable law in existence at the time a contract is written 
becomes a part thereof, and the validity of a contract must, 
therefore, be determined by the law in existence at the 
time of its making. 

It is a rule quite generally recognized that the validity 
of a contract depends upon the state of the law at the time 
it was made. 13 C. J. 261. This principle was recognized 
and applied in determining the validity of the contracts in 
question in the case of Fenton v. Tri-State Land Co., supra. 
In that case it was said (p. 486): “At the time that the 
Farmers Canal Company was incorporated, there was no 
statute in this state providing for the appropriation of 
water from the public streams of the state. * * * In 1889 a 
complete act (Laws 1889, ch. 68) evidently intended to 
cover the whole subject of irrigation was passed. The 
transfer of ownership of the Farmers Canal Company 
from the incorporators to Wright and his associates was 
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made after the passage of the latter act, and the legality 
of the contracts must be measured by the law as it then 
stood, subject of course to any limitations subsequently 
made under the police power of the state.” The rule was 
recognized and applied in Boise City Irrigation & Land Co. 
v. Turner, 176 Fed. 373. 

At the time these contracts were entered into, the irriga- 
tion act of 1889 (Laws 1889, ch. 68) was then in force, and 
the validity of the contracts in question must be determined 
under that law. 

Section 1, ch. 68, Laws 1889, reads as follows: “The 
right of the use of running water, flowing in a river or 
stream or down a canyon, or ravine, may be acquired by 
appropriation by any person or persons, company or cor- 
poration organized under the laws of the state of Nebras- 
ka.” By section 8 of that act provision is made for the giv- 
ing of notice of the intended appropriation. Section 9 pro- 
vides that within 60 days after notice has been posted the 
claimant must commence construction of the works in which 
it is intended to divert the water. Section 10 reads: “By 
completion is meant conducting the water to the place of 
intended use.” Section 11 reads: “By compliance with the 
above rules, the claimant’s right to the use of water relates 
back to the time the notice was posted.” Section 13 of the 
act provides: “All ditches, canals and other works hereto- 
fore made, constructed or provided by means of which the 
waters of any stream have been diverted and applied to any 
beneficial use must be taken to have secured the right to 
the waters claimed to the extent of the quantity which said 
works are capable of conducting and not exceeding the 
quantity claimed without regard to, or compliance with the 
requirements of this: chapter.” 

In Wiel, Water Rights (3d ed.) p. 428, it is said: “His- 
torically, an appropriation was simply the taking possession 
of the stream (a ‘possessory right’ on the public domain), 
so that diversion was the last step to such possession, and 
the last step in completing the appropriation. Consequent- 
ly the California Civil Code says: ‘By completion is meant 
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conducting the waters to the place of intended use,’ ignor- 
ing actual application as an element of completion of the 
right. * * * It (appropriation) consisted in possession of 
the flow of the stream; diversion constituted the appropri- 
ation because it constituted possession, whence the rule pro- 
tecting appropriators ‘by actual diversion’ and likewise the 
enforcement ‘of the doctrine of relation upon completion 
of construction work and diversion; capacity of ditch, as 
the amount in possession, measured the right; the right, 
as one to possession of the stream, was independent of 
place or mode of use; nonuse did not cause loss of right 
without voluntary abandonment of possession; * * * Bene- 
ficial use was represented in the acquisition of the right 
by the requisite of bona fide intention, already set forth. 
The actual accomplishment of this intention was necessary, 
* * * the right being complete on diversion, that complet- 
ing the formalities equivalent to taking possession of the 
stream.” 

The doctrine above announced was applied in the case 
of Kearney Water & Electric Powers Co. v. Alfalfa Irriga- 
tion District, 97 Neb. 1389, 149 N. W. 368. In the course of 
the opinion in that case this court said (p. 148): 

“Under these provisions of the act of 1889 one who has 
before that time ‘claimed the right to water,’ and had ‘con- 
structed works in which to divert it,’ and had diverted and 
applied it to some useful purpose, was given the right of 
an appropriator. The act provided no other means of de- 
termining and fixing the extent and limitations of those 
rights. The policy of the act was to encourage the con- 
struction of works in which to divert water for irrigation 
and power purposes. The capacity of the works constructed 
would afford evidence of the amount of the appropriation. 

“As the statute prior to the act of 1889 prescribed no 
method of making a claim of appropriation except the 
construction of the ‘works in which to divert’ the water 
and diverting it or applying it to some beneficial use, the 
appropriator was not required to do more until his right 
was challenged. If he then claimed the amount which the 
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works which he had constructed were capable of diverting 
to a beneficial use, and which he had diverted or so applied, 
his appropriation of that amount of water was complete.” 

On page 145 of the opinion it was further said: “This 
appropriation having been made under the law which per- 
mitted appropriations without actually applying it in any 
specified time, and this proceeding having been begun with- 
in a few months after the act of 1911 took effect, the plain- 
tiff should be regarded as having appropriated water, with- 
in the limits of the capacity of its works, for lands under 
its ditch to which the water can be applied and was applied 
within a reasonable time.” The same principle was applied 
in the case of Enterprise Irrigation District v. Tri-State 
Land Co., 92 Neb. 121, 138 N. W. 171, and reaffirmed in the 
case of Kilpatrick Bros. Co. v. Frenchman Valley Irrigation 
District, 101 Neb. 155, 162 N. W. 422. 

The evidence supports the finding of the trial court that 
the amount of water diverted from the river by the Farm- 
ers Canal Company was more than sufficient to supply the 
quantity of water provided in the contracts executed be- 
tween the canal company and its original stockholders. 

We therefore conclude that the original stockholders had 
a property right vested in them to the extent of the water 
claimed in their several contracts and such property right 
might be sold and disposed of as any other property under 
the law as it then existed. 

In Nichols v. McIntosh, 19 Colo. 22, 34 Pac. 278, it was 
said (p. 27): “Property rights in water consist not alone 
in the amount of the appropriation, but, also, in the priority 
of the appropriation. It often happens that the chief value 
of an appropriation consists in its priority over other ap- 
propriations from the same natural stream. Hence, to de- 
prive a person of his priority is to deprive him of a most 
valuable property right.” It necessarily follows that the 
owner of a priority right to the use of water is the owner 
of property and he cannot be deprived thereof without due 
process of law. Expressions may be found in some of our 
former decisions that the patrons of an irrigation canal, 
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and not the canal company which constructed the canal, 
are the real owners of the appropriation. While that point 
was not actually involved in any of the cases in which the 
expressions were used, we think the preference clause in 
these contracts is binding, in any event. The evidence 
clearly shows that the parties to whom these contracts were 
issued were all of the stockholders in the company and the 
only consumers of the water in the canal prior to the is- 
suance of the contracts. 

Defendants contend that the Farmers Canal Company 
did not have power to make a valid agreement, giving one 
landowner a preference in the use of water over another 
for a water right under the same appropriation. We think 
that this may be admitted. In this instance, the water right 
which the plaintiffs have in this case was reserved to them 
and never passed to the defendant corporation. 

Defendants contend that, in any event, there is a distinc- 
tion between the rights of landowners, whose land may be 
irrigated from the first 10 miles of the canal, and the rights 
of those whose lands may be irrigated under the extended 
portion of the canal. We are unable to perceive any distinc- 
tion in this respect. Since plaintiffs, by their contracts and 
reserves, acquired a vested property right, as we have al- 
ready seen, it was superior to the rights of any subsequent 
patrons of the canal company or its successor in interest. 

The lands of plaintiffs Logan and Ledingham lie about 
20 miles below the headgate or place of diversion of the 
water from the Platte river. Defendants contend that, 
since the lands lie below the constructed portion of the 
canal, as it existed at the time the contracts were entered 
into, and their lands were not then irrigated and could not 
be irrigated from the canal as it then existed, they could 
not have had a vested right on account of the beneficial ap- 
plication of water to their lands when the contracts were 
originally issued in 1891. We think the contention is with- 
out merit. The contracts provided for the application of 
water within a distance of 40 miles from the headgate. As 
we have already seen, each of the contract holders had a 
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property right to the quantity of water specified in his con- 
tract, to be applied to land within a distance of 40 miles 
from the headgate, and when the ditch was constructed to 
that point and the water conducted thence, it related back 
to the time of the original appropriation. We think the 
contracts of plaintiffs Logan and Ledingham are valid and 
enforceable. ’ 

Defendants contend that plaintiff Gibson possesses no 
water-right contract. The contract claimed by Gibson is 
under a conveyance from one Minner. It seems to be con- 
ceded that Minner was the owner, at one time, of one of the 
water-right contracts, and in the case of Fenton v. Tri-State 
Land Co., supra, it was determined that the contract owned 
by Minner was attached to and made appurtenant to the 
southeast quarter of section 9, township 23 north, range 57 
west of the 6th P. M.; that Minner was the owner of that 
land and also the owner of the south half of the northeast 
quarter in section 21, township 23 north, range 57 west of 
the 6th P. M.; that while Minner was the owner of both 
tracts of land, in 1912, he ceased using the water on his 
land in section 9, and thereafter used it on his land in sec- 
tion 21, and continued such use until he sold the land to 
Gibson in 1917. Gibson has since used the water upon his 
land from 1917 to 19384. The evidence discloses that the 
defendant corporation had knowledge of the fact that Gib- 
son was using the water upon his land in section 21, and 
that it never made any objection thereto except to raise the 
question of whether he, with the other contract owners, 
should be required to prorate the water in the canal with 
other patrons of the defendant corporation. 

Defendants contend that, since the water was once at- 
tached and became appurtenant to the land in section 9, it 
could not thereafter be severed and transferred to other 
land, at least without the consent of the owners of the 
tracts to which it was attached, the owner of the tract to 
which it was attempted to be transferred, and without the 
consent of the defendant corporation. Minner was the 
owner of the tract to which the land had been attached and 
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the owner of the tract to which he had transferred the use 
of the water. The long-time use of that water, from 1912 
to 1934, without question from the corporate defendant, 
is sufficient to indicate that the corporate defendant ac- 
quiesced in and consented to the transfer. 

Defendants are barred by the statute of limitations from 
now asserting nonconsent of the corporate defendant to the 
transfer of the water right to the land now owned by 
Gibson. 

Defendants challenge the right of the plaintiff Kearney 
to the validity of the water contract claimed by him, be- 
cause it was not issued until 1903, after the original Farm- 
ers Canal Company had parted with its title. We think that 
is immaterial under the circumstances. The question of 
the validity of Kearney’s contract was involved in the case 
of Fenton v. Tri-State Land Co., supra, and was there ad- 
judicated to be valid, except as to the same question, in- 
volved in all of the contracts, as to whether he was required 
to prorate with subsequent patrons of the owners of the 
canal. 

The trial court, with respect to Kearney’s right, entered 
this finding: ‘‘That the water right now owned by the plain- 
tiff Charles M. Kearney was not actually issued until 1903, 
which was after the Farmers Canal Company had lost title 
to said canal. The court finds, however, that said water- 
right contract was issued in accordance with an understand- 
ing made at the time the other water-right contracts were 
issued and that validity of said contract was in issue in the 
Fenton case herein referred to and it was therein decreed 
that said water-right contract was valid and binding on 
the predecessor of the defendant Farmers Irrigation Dis- 
trict, the Tri-State Land Company, and the validity thereof 
cannot therefore be questioned in this action.” 

We think the record fully sustains this finding. It fol- 
lows that the contract of plaintiff Kearney is in the same 
class with that of the other plaintiffs, so far as this action 
is concerned. 

It is argued by defendants that plaintiffs, in any event, 
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should be limited to three acre-feet per acre during each 
irrigation season. We are inclined to agree with this propo- 
sition. While plaintiffs have a vested right to a certain 
quantity of water, they are not entitled to use more water 
than can be beneficially used upon their lands. It is within 
the police power of the state to prevent wasteful use of 
water. The legislature has provided that one second-foot 
for each 70 acres shall be the maximum rate of diversion, 
and that three acre-feet per acre during each irrigation 
season shall be the maximum quantity. We are of the 
opinion that the right of plaintiffs should be thus limited. 
Anything in excess of that would be a wasteful use of the 
water. 

In Fenton v. Tri-State Land Co., supra, it was held that 
the defendant was entitled to make reasonable rules and 
regulations in the maintenance of its irrigation system. 
Conserving all water for beneficial use is a part of the pub- 
lic policy of the state, and we think that the defendant cor- 
poration is entitled to make reasonable rules and regulations 
with reference to the days on which water shall be furnished 
to each of the plaintiffs. 

The trial court made elaborate findings of fact and sepa- 
rate conclusions of law. Each of the findings of fact appears 
to be sustained by the record, and the conclusions of law 
are likewise approved except in one respect, wherein the 
court held that each of the plaintiffs was entitled to the 
quantity of water called for in his contract, or a sufficient 
amount to irrigate his lands, without being compelled to 
prorate with other patrons of the district. 

That part of the trial court’s second conclusion of law, 
which awards to plaintiffs the amount of water for which 
their water-right contracts call, “or a sufficient amount to 
properly irrigate the lands to which it is applied,” should 
be limited to a maximum rate of flow, not exceeding one 
second-foot for each 70 acres of land and not exceeding a 
total of three acre-feet during each irrigation season. The 
decree of the district court, with this silent modification, 
is affirmed. 

ARpRALED AS MODIFIED. 
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LESTER DAVIS, APPELLEE, V. LAWRENCE BIXBY, APPELLANT. 
270 N. W. 834 


FILED JANUARY 5, 1937. No. 29737. 


Trial. The credibility of witnesses and the weight to be given their 
testimony are questions for the jury. 


APPEAL from the district court for Sheridan county: 
EARL L. MEYER, JUDGE. Affirmed. 


Robert O. Reddish, for appellant. 
S. L. O’Brien, contra. 


Heard before Goss, C. J., GOOD, EBERLY, DAY, PAINE and 
CARTER, JJ., and RAPER, District Judge. 


Day, J. 

This is‘an appeal from a judgment entered upon a verdict 
of a jury in an action to recover a commission for the pur- 
chase of cattle for the defendant. 

The plaintiff alleges that he had an oral contract with 
the defendant by which he was employed to purchase 406 
head of cattle, for which service he was to be paid one dol- 
lar per head. It is further alleged that in pursuance of the 
agreement the plaintiff negotiated the purchase of the 
cattle, for which he has received $206 and for which there 
is due the sum of $200. The defendant’s answer was a 
general denial. 

The appellant makes five formal assignments of error 
which, on account of the nature of the pleadings, may be 
summarized and stated as the evidence does not support the 
verdict of the jury. The plaintiff alleged the contract and 
the purchase of cattle thereunder, together with payment 
of a part of the contract price. The defendant filed a gen- 
eral denial. This squarely raised an issue of fact which 
was submitted to the jury under proper instructions. There 
are no exceptions to the instructions given by the court to 
the jury. The motion for new trial is not predicated upon 
an allegation that the instructions were erroneous. A criti- 
cal examination of the record reveals that the evidence as 
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to the existence of the contract to pay the plaintiff a com- 
mission for the purchase of the cattle was in dispute. The 
evidence is amply sufficient to support a finding by the 
jury that the plaintiff negotiated the purchase of the cattle 
under a contract with the defendant; that the cattle were 
transferred to a party designated by the defendant; that, 
by agreement with the defendant, the plaintiff was paid a 
part of the commission by the seller of the cattle; and that 
there is $200 due under the contract which has not been 
paid. 

As is usual in cases where the parties are operating under 
an oral contract, there is conflicting evidence as to the ma- 
terial facts of the transaction. But this conflict of evidence 
is, of course, for the jury to resolve and determine. It is a 
well-established general rule of law often announced by 
this court that the credibility of witnesses and the weight 
to be given their testimony are questions for the jury. 

The argument of the appellant that the plaintiff cannot 
recover because part of the commission was paid by the 
seller for that one cannot recover from both parties unless 
it is agreed and understood by all parties to the transaction 
has not been overlooked. Neither the pleadings nor the 
evidence raises this issue. There is no error disclosed by 
the record. : 

AFFIRMED. 


RicGs OPTICAL COMPANY, CONSOLIDATED, APPELLEE, V. EARL 
F. RIGGS, APPELLANT, 
270 N. W. 667 


FILED JANUARY 5, 1987. No. 29797. 


1. Trade-Names. One who acquires a trade-name in a particular 
locality is entitled to protection from unfair competition: by a 
competitor using a name of such similar import as will probably 
deceive the public. : 

EQUITABLE RELIEF. One is entitled to equitable relief 

if the use of the trade-name is such as is calculated to deceive 

the public and does mislead them. 


VoL. 132] JANUARY TERM, 1937 27 
Riggs Optical Co. v. Riggs 


APPEAL from the district court for Lancaster county: 
LINCOLN FROST, JUDGE. Affirmed. 


C. Russell Mattson and Chambers & Holland, for appel- 
lant. 


Flansburg, Lee & Sheldahl, contra. 


Heard before Goss, C. J., GOOD, EBERLY, DAY, PAINE and 
CARTER, JJ., and RAPER, District Judge. 


Day, J. 

This is an appeal from a decree permanently enjoining 
Dr. Earl F. Riggs, a licensed optometrist, from the use in 
advertising of the names Dr. Riggs or Dr. Earl F. Riggs 
of the Riggs Optical Company, or the Dr. Earl F. Riggs 
Optical Company. 

The plaintiff, the Riggs Optical Company, is a corpora- 
tion organized for the purpose of manufacturing and sell- 
ing optical goods. It manufactures eyeglasses according to 
prescriptions of oculists, optometrists, and refractionists 
and sells them to the public. The petition alleges that the 
Riggs Optical Company has been engaged in such manu- 
facture and sale in Lincoln since 1924; that its name is a 
trade-name known throughout the United States; that the 
defendant Earl F. Riggs is a licensed optometrist in this 
state where he examines eyes and fits glasses for the pub- 
lic; and that for the purpose of taking advantage of the 
good-will, he has advertised extensively as “Riggs Optical 
Company” and as the “Riggs of said company,” and that 
by reason of such advertising he has misled many of its 
patrons to its damage. 

The answer of the defendant admits that he is a licensed 
optometrist, engaged in the business of fitting and selling 
eyeglasses to the public. He alleges that he is engaged in 
the retail business of selling glasses which are manufac- 
tured for him by others; that the plaintiff manufactures 
optical goods which it sells to various oculists, optometrists, 
and refractionists according to prescription; that the plain- 
tiff is a wholesaler and does not engage in the retail busi- 
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ness; that its advertising is such that it is estopped to deny 
that it does a strictly wholesale business. 

The evidence in the case is substantially without conflict. 
It appears that the Riggs Optical Company was originally 
organized as a Nebraska corporation in 1917 with the cor- 
porate name “Riggs Optical Company,” and that later it 
was reorganized as a Delaware corporation with the name 
“Riggs Optical Company, Consolidated.” It has always 
used as its trade-names “Riggs” or the “Riggs Optical 
Company.” It has advertised its business extensively by 
catalogs and by magazines circulated among optometrists 
and oculists. It advertises in magazines and its catalogs 
that it does business at wholesale. 

Its business is the manufacturing and selling of eye- 
glasses and optical goods. It receives its business from 
oculists and optometrists who send their patients and cus- 
tomers with a prescription showing the lens required for 
the correction of vision. The patient as a general practice 
takes the prescription to the office of the optical company 
where he picks out the shape of the lenses and selects a 
frame. The customer’s face is measured, the glasses are 
manufactured, and the glasses are fitted, adjusted, and de- 
livered to him. The Riggs Optical Company usually col- 
lects the price and remits a portion of it to the oculist or 
optometrist. The reason for this remittance is not appar- 
ent. However, it is upon this that it is asserted the business 
is wholesale. 

Dr. Earl F. Riggs, the defendant, is a licensed optome- 
trist who examines eyes, writes préscriptions for the manu- 
facture of glasses, and sells them to the public. He sends 
his prescriptions to a manufacturer of eyeglasses in the 
same manner in which oculists and optometrists send their 
prescriptions to the plaintiff company. He has advertised 
widely as “Dr. Earl F. Riggs Optical Company” or as 
“Riggs,” “Dr. Riggs” or “Dr. Earl F. Riggs of the Riggs 
Optical Company.” His use of the term “optical company” 
is as a trade-name only, as there is no company or corpora- 
tion. He has erected a sign exactly the same as the sign 
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used by plaintiff Riggs Optical Company with the word 
“Riggs” standing alone. 

It should be noted that the purpose of this suit was not 
to prevent the defendant from practicing optometry but 
was to restrain him from the use of the trade-name of the 
plaintiff. The decree entered by the trial court does not 
restrain Earl F. Riggs from the practice of optometry. 

The evidence also establishes that the use of the name 
Riggs Optical Company or its variants was such as to mis- 
lead: people and to confuse them. The defendant, of course, 
contends that there was no confusion because he examined 
eyes and sent the prescription with the customer to a manu- 
facturer of eyeglasses, and that there was no conflict or 
competition between his business and that of the Riggs 
Optical Company. This is not impressive because the per- 
sistence of the defendant in continuing to use these trade- 
names indicates that they are of some value to him. Both 
the plaintiff and the defendant are engaged in selling eye- 
glasses to the public. The plajntiff contends that if, on 
account of the advertising, a person went to the defendant 
for an examination, it did not get the business because the 
defendant did not send his prescriptions to it. The defend- 
ant’s use of the term Riggs and Riggs Optical Company 
so as to confuse the public and cause them to believe that 
he was the plaintiff was beneficial to him and detrimental 
to them. Every patron who was attracted to his office by 
this advertising was lost as a customer by the plaintiff. 
Upon this foundation of fact the law of the case is predi- 
cated. 

There was no error in the exclusion of evidence by the 
trial court. The evidence excluded was sought to be ad- 
duced by questions to the district manager of the plaintiff 
company and another as to whether there was competition 
between the plaintiff and the defendant. The contention 
was that the plaintiff in the wholesale business and the 
defendant in the retail business were not rivals for the same 
business. These questions called for conclusions and opin- 
ions upon an issue before the court, not the subject of ex- 
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pert testimony. It was an ultimate conclusion for the 
court’s determination from all the facts in evidence. 

It is apparent that there was competition. The nature 
of the business as depicted by the record is unusual. If the 
defendant is allowed to mislead the public, so that people 
go to his office for an examination, the plaintiff loses the 
business even though it does not examine eyes. The public 
was advised that the defendant examined eyes and by the 
wrongful use of the name the business was secured. Be- 
cause of the peculiar nature of the business, and since both 
plaintiff and defendant are engaged in selling eyeglasses 
to the public, it is established in this case that they are 
competitors. 

One who acquires a trade-name in a particular locality 
is entitled to protection from unfair competition by a com- 
petitor using a name of such similar import as will probably 
deceive the public. Regent Shoe Mfg. Co. v. Haaker, 75 Neb. 
426, 106 N. W. 595. 

There is no question that there cannot be unfair compe- 
tition where there is no competition in fact, but the record 
does not establish such a situation here. The cause of ac- 
tion is based upon unfair competition resulting from con- 
fusion in the public mind. One is entitled to equitable relief 
if the use of the trade-name is such as is calculated to de- 
ceive the public and does mislead them. Atlas Assurance 
Co. v. Atlas Ins. Co., 188 Ia. 228, 112 N. W. 2382, 114 N. W. 
609; Weisman v. Kuschewski, 243 Mich. 228, 219 N. W. 937. 

The record has been critically examined to determine if 
the evidence is sufficient to support the verdict. It is con- 
cluded that there is evidence of the use of a name similar to 
the trade-name of plaintiff. The use of the names by the 
defendant has caused confusion which is detrimental to the 
plaintiff’s business. The judgment of the trial court is not 
erroneous. 

AFFIRMED. 
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11. 


BURNS ET AL., APPELLEES. 
270 N. W. 656 


FILED JANUARY 5, 1937. No. 30003. 


Paupers. There is no common-law liability upon any govern- 
mental unit to support poor and destitute persons, and they are 
not a public charge unless made so by statute. 

LEGISLATIVE Power. The legislature has the power to 
impose upon the county the burden of relief of the poor and 
destitute and to prescribe the method of discharging the duty 
unless such power is limited by the Constitution. 

Statutes. A statute is ordinarily mandatory which expressly im- 
poses the care of poor and destitute persons upon the county. 
Whether a statute is directory or mandatory must be 
determined from the legislative intent, ascertained from a con- 
sideration of the entire statute in connection with other related 
statutes. P 
Counties: CARE OF PAUPERS. The emergency relief legislation 
(section 77-1820, Comp. St. Supp. 1935) does not limit the 
counties’ statutory responsibility for poor and indigent persons 
to the fund raised thereunder. 

POWERS oF COUNTY Boarp. A county board cannot 
issue warrants for an amount exceeding 85 per cent. of the 
amount levied by tax for the current year except there be 
money in the proper fund for payment of same. Comp. St. 1929, 
sec. 26-116. 


: A county which has contracted to expend all 
the funds raised by emergency legislation and has exhausted 
the general fund cannot contract further and issue warrants for 
Bayne Comp. St. 1929, sec. 26-116. 

The powers of a county are limited to those 
prescribed by statute, and a county board can discharge a stat- 
utory obligation only by the statutory means provided by the 
legislature, 

Care OF PAUPERS. When funds are available, a county 
must relieve such poor and destitute persons who come within 
the purview of the statute as entitled to relief. 

Paupers. Whether a person comes within the purview of the 
statute so as to be entitled to relief is a question to be de- 
termined by the county board after an examination of the facts 
of each particular case. 

Counties. The total expenditures of a county are limited by the 
amount of taxes it can assess under the Constitution. 
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APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, CHARLES LESLIE, JAMES M. FITZ- 
GERALD, HERBERT RHOADES, ARTHUR C. THOMSEN, WILLIS 
G. SEARS and JOHN W. YEAGER, JUDGES. Affirmed. 


William R. Patrick, for appellant. 
James T. English and Jack W. Marer, contra. 


Heard before Goss, C. J., GOOD, EBERLY, DAY and CARTER, 
JJ., and MESSMORE, District Judge. 


Day, J. 

Relator seeks a peremptory writ of mandamus requiring 
the respondents, the county commissioners of Douglas coun- 
ty, to provide relief for himself and family and all other 
poor and destitute persons similarly situated in said county. 
In response to a demand for such action, the board adopted 
a resolution denying relief for that the funds available for 
such purpose were exhausted. The case was heard before 
seven district judges sitting en banc (Hastings, Leslie, 
Fitzgerald, Rhoades, Thomsen, Sears and Yeager) who 
denied the application of relator. 

The petition alleges that the relator is a resident of the 
county and state and is unable to earn a living for himself 
or his wife because of involuntary unemployment resulting 
from unavoidable economic conditions, and that there are 
4,500 other families, residents of said county, who are 
similarly situated. It is also alleged that the question in- 
volved in this action is of common general interest to all 
such poor and destitute persons who are so numerous that 
it is impractical to bring them all before the court, and 
relator therefore sues for himself and for the benefit of all 
other such persons. The relator alleges that he is without 
any means of subsistence and has neither a father, grand- 
father, mother, grandmother, children, grandchildren, 
brothers or sisters of sufficient ability to provide for his 
support or to contribute thereto; that as a result of pre- 
vailing economic conditions he and others are destitute and 
without the necessaries of life and have no means of ob- 
taining the same; and that his inability to provide for the 
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support and maintenance of himself and family is not due 
to intemperance or other bad conduct on his part. The re- 
lator prayed for an alternative writ of mandamus com- 
manding the respondents as county commissioners to pro- 
vide the necessaries of life for the relator and other poor 
persons, or that the respondents show’cause why they have 
not done so; and that upon the final hearing of this cause a 
peremptory writ of mandamus be granted requiring and 
compelling respondents to make an immediate levy sufficient 
to provide for the estimated cost in an emergency for the 
necessaries of life for the relator, his wife, and other poor 
persons of said county and to issue their warrants and 
drafts on the county treasurer for payment of the neces- 
sary expenses incurred by them in support of such poor 
persons. 

The respondents’ answer is a denial of plaintiff’s desti- 
tute situation and that of others similarly situated for that 
they have no information or knowledge concerning the al- 
legations. The answer admits that relator made a demand 
upon them for relief and that it was refused for the reason 
that the county is without funds for the purpose. It is al- 
leged that Douglas county has exhausted all funds available 
as well as its credit and that certain specified statutes pro- 
hibit the board from contracting to spend more money. 

The issue presented by the pleadings is whether the 
statute places a mandatory duty upon the county board to 
relieve the poor regardless of its ability and financial con- 
dition, disregarding the statutory limitations upon county 
expenditures. 

The relator insists that it is tne mandatory duty of the 
county board to render relief in a proper case regardless of 
the financial condition of the county, notwithstanding stat- 
utory limitations, upon expenditures. It is asserted that, if 
the statutes limiting expenditures are given effect, the 
statute requiring a county to care for the poor is nullified. 

Let us first consider the obligation of the county. A 
county is not liable for the relief of the poor. unless the duty 
is imposed by statute. There is no common-law liability 


34 NEBRASKA REPORTS [VOL. 1382 


State, ex rel. Boxberger, v. Burns 


upon any government unit to support poor and indigent 
persons. The liability here, if any, must arise by virtue of 
statutes making it the duty of the county. Paupers are not 
a public charge unless made so by statute, but the legisla- 
ture may impose the burden of relief on the county and 
prescribe how the duty shall be discharged. The legislature 
has the power to impose upon the county the burden of the 
relief of the poor unless such power is limited by a consti- 
tutional provision. Gilligan v. Town of Grattan, 63 Neb. 
242, 88 N. W. 477. See, also, Town of Clearwater v. Town 
of Garfield, 65 Neb. 697, 91 N. W. 496; Rock County v. Holt 
County, 78 Neb. 616, 111 N. W. 366; County of Saguache v. 
Tough, 45 Colo. 395, 101 Pac. 411; Cerro Gordo County v. 
Boone County, 152 Ia. 692, 183 N. W. 182. 

Our Constitution has no prohibition against such a legis- 
lative act. The legislature has by statute imposed the duty 
for the support of the poor and destitute upon the counties. 

“When any such poor person shall not have any such 
relatives in any county in this state as are named in the 
preceding sections (68-101, 68-102), or if such relatives 
shall not be of sufficient ability or shall fail or refuse to 
maintain such pauper, then the said pauper shall receive 
such relief as his or her case may require, out of the county 
treasury, in the manner hereinafter provided.” Comp. St. 
1929, sec. 68-103. 

“The county board of each county shall be the overseers 
of the poor and are vested with the entire and exclusive 
superintendence of the poor in such county.” Comp. St. 
1929, sec. 68-104. : 

“Tt shall be the duty of the county board in each county, 
to provide for all such persons as are unable to earn a 
livelihood, in consequence of any bodily infirmity, idiocy or 
other unavoidable cause, the necessaries of life, and in their 
discretion may confine such poor persons to some moral 
and discreet householder or householders in the county of 
sufficient ability to provide for them.” Comp. St. 1929, sec. 
68-105. 

These statutes expressly make it the duty of the county 
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to provide the necessaries of life for the poor. Is the pro- 
vision mandatory or directory? An authority states: “In 
the determination of this question, as of every other ques- 
tion of statutory construction, the prime object is to ascer- 
tain the legislative intent, from a consideration of the en- 
-tire statute, its nature, its object, and the consequences that. 
would result from construing it one way or the other, or 
from such statute in connection with other related stat- 
utes.” 59 C. J. 1072. 

However, where a statute expressly ‘ifdices it the duty of 
a county to provide for poor persons, it is ordinarily man- 
datory. Nevertheless, it is subject to some limitation when 
considered in its relation with other statutes. Other stat- 
utes place a limitation upon the expenditures of the county. 

The respondents had made an estimate of the amount to 
be produced by their anticipated levy under section 77-1820, 
Comp. St. Supp. 1935, as $102,000. That section provides: 
“Notwithstanding any more general or special law on the 
subject of revenue on maximum levies in force in this state, 
the county boards of the various counties in this state and 
the governing body of any municipality in this state, may, 
at their option, during the years 1935 and 1936, and during 
said years only, levy a tax of not to exceed one-half mill 
upon the taxable property within their respective corporate 
limits for the relief of unemployed and indigent persons.” 

In anticipation of this fund for emergency poor relief, 
respondents had contracted debts of approximately the full 
amount. There was no money in the treasury to the credit 
of the emergency poor relief fund upon which warrants 
could be drawn. This trial was held May 27, 1936. The levy . 
was to be made in August thereafter, but the money was 
spent at least four months before. The emergency relief 
legislation (section 77-1820, Comp. St. Supp. 1935) does 
not limit the counties’ responsibility for poor and indigent 
persons. 

But the record reveals that there is no money in the 
general fund available for this purpose. The finances of 
the county are in serious condition. The primary respon- 
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sibility rests upon the respondents for its correction. It 
cannot be assumed by the court. The law does not contem- 
plate that it should be. The respondents insist that since 
they have already contracted against the emergency fund 
for approximately the entire amount, and the genera] fund 
is exhausted, section 26-116, Comp. St. 1929, prevents them 
from contracting further and issuing warrants for pay- 
ment, 

Section 26-116, Comp. St. 1929, provides: “It shall be 
unlawful for the county board of any county in this state 
to issue any warrants for any amount exceeding the aggre- 
gate of eighty-five per cent. of the amount levied by tax 
for the current year, except there be money in the treasury 
to the credit of the proper fund for the payment of the 
same; nor shall it be lawful for the county board to issue 
any certificate of indebtedness in any form in payment of 
any account or claim, nor to make any contracts for or to 
incur any indebtedness in any form in payment of any ac- 
count or claim, nor to make any contracts for or to incur 
any indebtedness against the county in excess of the tax 
levy for county expense during the current year; nor shall 
any expenditure be made, or indebtedness be contracted to 
be paid out of any of the funds of said county in excess of 
the amount levied for said fund.” 

A county board cannot issue warrants for an amount ex- 
ceeding 85 per cent. of the amount levied by tax for the 
current year except there be money in the proper fund for 
payment of same. Comp. St. 1929, sec. 26-116. 

Furthermore, section 26-732, Comp. St. 1929, makes all 
such contracts void, and section 26-733, Comp. St. 1929, 
renders the county official liable who causes funds of the 
county to be paid out in violation of the provisions. The 
relator argues that this is not applicable to the discharge 
of the mandatory statutory duty imposed by the pauper 
statutes. The law, it is said, creates the obligation, not the 
county board. After all, the county board has some discre- 
tion in the granting of relief, even when the funds are 
available for such purpose. A county board of commis- 
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sioners is one of very limited power. Both its powers and 
its duties are circumscribed by many statutes. Its powers 
and duties are largely, if not entirely, defined by statutes. 
The county itself is a creature of the state. It was intended 
by the legislature to so limit the expenditures of a county 
that the tax burden would not be unbearable. 

It is asserted in argument, and the record supports the 
contention, that an emergency exists unlike any previous 
situation. The relator is unquestionably in a deplorable 
situation. Social workers retail a story of poverty, want, 
and need of cases numerous enough to depress and sadden 
any one who has any sympathy and concern for his fellow 
men. Various governmental agencies have spent vast sums 
of money for the relief of those distressed by the economic 
conditions. It is said that there were 4,500 families in dire 
need at the time of the trial. Of course, before granting 
relief to any, the board of county commissioners is required 
to satisfy themselves that each comes within the purview 
of the statute providing for relief. However, it is estimated 
that it would require at least $130,000 a month to meet the 
responsibility. This would amount to approximately $1,- 
560,000 a year. The emergency, as serious as it appears to 
be, does not empower the county commissioners to do any- 
thing except what they are empowered by law to do. On 
the other hand, the enormousness of the burden does not 
lessen the power. We have examined the cases cited by the 
relator, but they are not helpful in the solution of this 
problem. The facts and circumstances are so unlike that 
they are not even analogous. Even in State v. Weir, 33 Neb. 
35, 49 N. W. 785, the case most nearly applicable, the claim 
was for the payment of a “just indebtedness already in- 
curred.” There are cases, not cited, to the effect that where 
the’ county has obtained merchandise and keeps it the 
county is liable quantum meruit, though not on the contract. 
But that is not the situation here. This court is asked to 
issue a writ compelling the county to incur indebtedness 
for relief, when there is no money available nor prospective 
ability to pay. It cannot be done. 
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In 1985 Douglas county made a levy of 4.95 mills. The 
levy had not been made in May for 19386. The amount an- 
ticipated from the levy was approximately $1,273,532.29. 
This writ is sought to compel the respondents as commis- 
sioners of Douglas county to incur an additional indebted- 
ness of $1,560,000, an amount larger than all the money 
raised by taxation for all purposes. 

It ought not to be overlooked that the people of this state 
put a limitation upon expenditures by a county. Section 5, 
art. VIII of the Constitution, provides: “County authorities 
shall never assess taxes the aggregate of which shall exceed 
fifty cents per one hundred dollars actual valuation as de- 
termined by the assessment rolls, except for the payment 
of indebtedness existing at the adoption hereof, unless au- 
thorized by a vote of the people of the county.” County 
officials should and do ponder the question, where is the 
money coming from? While the 1935 levy has not quite 
reached the limit, the difference, where so large a sum is 
involved, is imperceptible. While the record does not con- 
vey the information as to the levy for 1936, it would not, 
if increased to the limit, make funds available for the pur- 
pose of the granting of relief sought to be enforced on the 
county by the decree of this court. 

If the emergency must be met, the legislature within 
constitutional limits under our system of government should 
take cognizance of it. If the Constitution is to be changed 
to meet the emergency, that change must be made by the 
people in the regular manner. After all, the people of 
Douglas county may vote to assume the moral obligation of 
suffering humanity within its borders. But the constitu- 
tional and statutory limitations on county expenditures 
prevent such a large burden from being forced upon the 
county by the judicial edict of this court. 

It is a question whether mandamus is the proper remedy 
to enforce a statutory obligation to relieve 4,500 families. 
There is only definite accurate information as to one, the 
relator. Even the names of: others are unknown. A writ 
could not be entered for their benefit. The board must in- 
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vestigate the condition of each to determine if they come 
within the class for which relief is provided. The only pur- 
pose their inclusion in this case can serve is to impress the 
court with the importance of the case and the seriousness 
of the situation. In this the unnamed parties have served 
their purpose well. 

There is no reversible error in the record, and the judg- 
ment is the proper one. 

AFFIRMED. 


BERNARD O. SCOTT v. STATE OF NEBRASKA. 
270 N. W. 833 


FILED JANUARY 5, 1937. No. 29801. 


Divorce: FAILURE TO PAy ALIMONY. Former husband’s failure to 
make payments for the support of his minor children, as re- 
quired by decree of divorce, is not contumacious under section 
20-2121, Comp. St. 1929, if such failure is due to lack of means, 
and lack of ability to procure means, wherewith to pay such 
Support money. 

ERROR to the district court for Otoe county: DANIEL W. 

LIVINGSTON, JUDGE. Reversed. 


George H. Heinke and Bruce Fullerton, for plaintiff in 
error. 


William H. Wright, Attorney General,- and Paul P. 
Chaney, contra. 


Heard before Goss, C. J., RosE, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


PAINE, J. 

This is an appeal from an order of the district court com- 
mitting the defendant to jail for contempt. 
- The action grows out of a decree of divorce, entered June 
19, 1935, which required the defendant to pay $40 a month 
for the support and maintenance of his five minor children, 
and an attorney fee of $50. Upon an affidavit being filed by 
the wife, charging the defendant with failure to comply 
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with the order, an order to show cause was issued January 
9, 1936, requiring him to appear before the judge of the 
district court on January 18 at 10:00 a. m., and show cause 
why he should not be punished for contempt for his failure 
to comply with said order. 

At the hour fixed the defendant appeared in court and 
asked for one week’s time to secure an attorney to repre- 
sent and advise him, which request was refused, and de- 
fendant informed the court that the children had been with 
him a good deal of the time, and he had taken care of them 
and bought clothes for them, and that he was unable to pay 
more than he had paid; that three weeks before the hearing 
his wife had taken them to Beatrice. The defendant stated 
to the court that he had just come home from St. Eliza- 
beth’s Hospital, where he had been treated because of an 
injury received in an automobile wreck. The defendant 
stated that he was a renter, and had arranged for his wife 
to have the milk checks, which was all the income that he 
had coming in, and that the regional loan that he had on his 
horses and cattle took up the rest, but that he had a corn- 
hog check for $80 coming in shortly in the future that he 
would turn over, but he could not give the exact date. After 
further discussion between the court and the defendant, it 
was ordered that the defendant be confined in the county 
jail of Otoe county until he complied with the decree of the 
court, or until he was legally discharged. 

The defendant sets out eight errors in his motion for a 
new trial, among them that there was not sufficient evi- 
dence in the record on which to base a conviction of the 
defendant in said contempt proceeding. 

In the brief of the defendant, many citations were given 
which involved strictly questions of criminal contempt, and 
many of them are cited under section 20-2121, Comp. St. 
1929. However, on the facts submitted in the case at bar, 
it appears to be only that of a civil contempt. The refusal 
to comply with the order in full does not appear to have 
been wilful and contumacious. Cain v. Miller, 109 Neb. 441, 
191 N. W. 704; Maryott v. State, 124 Neb. 274, 246 N. W. 
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343. We therefore hold that there is no sufficient evidence 
in the record upon which to base the order entered in the 
case at bar. The same is reversed, and the defendant dis- 
charged without prejudice to the right to bring further 
proceedings if the defendant wilfully and contumaciously 
refuses to comply with any proper order in the future in 
reference to said payments. 
REVERSED. 


FRED GUSE, APPELLANT, V. GEORGE W. WESSELS ET AL., AP- 
PELLEES. 
270 N. W. 665 


FILep JANUARY 5, 1937, No. 29985, 


1. Master and Servant: WoORKMEN’S COMPENSATION Law: “EM- 
PLOYEE.” The employment of a carpenter by a farmer to con- 
struct a machine shed on his farm is not in the course of the 
employer’s occupation within the meaning of the workmen’s 
compensation act. 

: “In the workmen’s compensation 
law the provision that the word ‘employee’ shall not be con- 
strued to include ‘any person whose employment is casual, and 
which is not in the usual course of the trade, business, profes- 
sion or occupation of his employer,’ means conjunctively both 
casual employment and usual course of trade.” Sherlock v. 
Sherlock, 112 Neb. 797, 201 N. W. 645. 


APPEAL from the district court for York county: HARRY 
D. LANDIS, JUDGE. Affirmed. 


Benton Perry, for appellant. 
Kirkpatrick, Good & Dougherty, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. , 


CARTER, J. 

In this case the- eotind brought suit against: the ap- 
pellees to recover benefits alleged to be due under the 
workmen’s compensation act for injuries sustained while 
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in their employ. The trial court found against the appel- 
lant and dismissed the action. From this judgment, ap- 
pellant appeals. 

The record discloses that appellant was employed by the 
appellees, George W. and Albert Wessels, as a carpenter to 
assist in building a machine shed on the farm owned by 
appellees. It was agreed that appellant was to receive 40 
cents an hour for his work. It appears that, when the shed 
was almost completed, and at a time when appellant was 
engaged in nailing metal roofing on the shed, he fell from 
the roof to the ground, breaking a leg and sustaining other 
injuries. Appellees contend that there can be no recovery 
against them for the reason that appellant was engaged in 
farm labor and is therefore excepted from the workmen’s 
compensation law and that the employment was casual and 
not within the act. 

Appellant testifies that he had followed the carpenter 
trade for many years, although he had taken other kinds of 
work when there was no carpenter work to do. He had 
previously worked for the appellees, George W. and Albert 
Wessels, during the threshing season. The record clearly 
discloses, however, that he had completed that employment 
a considerable time prior to his employment as a carpenter 
to assist in the construction of the machine shed. Appel- 
lant did not perform any labor except that in connection 
with the building of the shed. The question is whether the 
appellant was a farm laborer within the meaning of section 
48-106, Comp. St. 1929, which provides in part as follows: 
“The provisions of this act shall apply * * * to every em- 
ployer in this state employing one or more employees. * * * 
The following are declared not to be hazardous occupations 
and not within the provisions of this act: employers of 
household domestic servants and employers of farm la- 
borers.” 

The Minnesota court aptly states the rule in the follow- 
ing language: “A workman is not a farm laborer simply 
because at the moment he is doing work on a farm: nor 
because the task on which he is engaged happens to be 
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what is ordinarily considered farm labor. The employee 
of an implement dealer does not become a farm laborer 
while engaged in correcting the behavior of a self-binder 
in the grain field of the owner, a farmer and customer of 
the dealer. Nor would the employee of a well digger become 
a farm laborer while stabling horses used on the drilling 
outfit. But a farmer’s hired man would not cease to be a 
farm laborer while adjusting harvesting machinery or 
stabling the horses of a contractor drilling a well on the 
place. The modern farm laborer doubtless does much work 
on the rapidly increasing electrical equipment on farms. 
He continues a farm laborer while he does it. But an 
electrician sent out from town to do the same thing would 
not become a farm laborer for the occasion. So also a farm 
laborer does not step out of his own part while doing car- 
penter work for his farmer employer in the repair of farm 
buildings. Neither does the carpenter who comes onto the 
farm for the job of carpentry and nothing more. One con- 
tinues a farm laborer and the other does not become one.” 
Peterson v. Farmers State Bank, 180 Minn. 40, 280 N. W. 
124, 

We are convinced in the case at bar that appellees em- 
ployed the appellant as a carpenter to assist in building a 
machine shed and not as a farm laborer within the meaning 
of the compensation law. It having been determined that 
appellant was not engaged in farm labor, the fact that the 
employers were farmers can make no difference. In Keef- 
over v. Vasey, 112 Neb. 424, 199 N. W. 799, this court said: 
“Employers of farm laborers’ as a class are expressly ex- 
cluded from the employers’ liability law, and once the char- 
acter of the labor is determined, no inquiry as to the occu- 
pation or commercial status of the employer is pertinent.” 

Appellees next contend that the employment of the ap- 
pellant was casual within the meaning of section 48-115, 
Comp. St. Supp. 1935, which provides in part as follows: 
(3) It shall not be construed to include any person whose 
employment is casual, and which is not in the usual course 
of the trade, business, profession or occupation of his em- 
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ployer. The term ‘casual’ shall be construed to mean ‘occa- 
sional; coming at certain times without regularity, in dis- 
tinction from stated or regular.’ ” 

It is clear from a reading of that part of the statute here- 
tofore quoted that, where the employment is casual and 
not within the trade, business, profession or occupation of 
the employer, there can be no recovery under the act. Sher- 
lock v. Sherlock, 112 Neb. 797, 201 N. W. 645. Was the em- 
ployment casual and within the trade, business, profession 
or occupation of the employers? 

In State v. Nelson, 145 Minn. 123, 176 N. W. 164, it ap- 
peared that Anna Foss owned a farm that was managed by 
her husband Walter Foss. Walter Foss employed carpen- 
ters to assist in tearing down an old barn and in rebuilding 
it. Two of the carpenters were injured and claimed benefits 
under provisions of the compensation law that were similar 
to those in the compensation law of this state. It was held 
that the employment was not within the usual course of the 
business or occupation of the employer. In deciding that 
case the court said: “But, if respondent can escape this 
conclusion, it is only on the theory that the building of a 
barn is within the usual course of the business or occupa- 
tion of defendants. In our opinion the Fosses are not in a 
different situation, as far as this case is concerned, from a 
farmer living upon and operating his farm. If this was a 
work within the usual course of their business or occupa- 
tion, then it was farm work, and, if it was farm work, there 
is no escape from the conclusion that one performing it was 
a ‘farm laborer’ and ‘farm laborers’ have been denied the 
benefit of the compensation act.” 

The record discloses that the appellees George W. and 
Albert Wessels were part owners of the farm where the 
machine shed was being built and the tenants in possession 
thereof. The other appellees were part owners only. The 
evidence is conclusive that George W. and Albert Wessels 
were engaged in farming and that they had no other trade 
or profession. We have already determined that the claim- 
ant was not engaged in farm labor. It is quite apparent 
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therefore that he was not employed in the usual course of 
the trade, business, profession or occupation of his em- 
ployers within the meaning of the compensation law. The 
appellant was employed by the hour to assist in rebuilding 
the shed in question. It was employment that was occa- 
sional only upon the farm. 

We conclude that the employment in the case at bar was 
casual within the meaning of the compensation law. It 
appears to us that, if it was within the usual course of the 
trade, business, profession or occupation of the employers, 
it would necessarily be farm labor and excluded from the 
operation of the compensation law for that reason. If it 
was not within the usual course of the trade, business, pro- 
fession or occupation of the employers, it is expressly ex- 
cluded by section 48-115, Comp. St. Supp. 1935. Upon a de- 
termination that the employment is casual, the claimant is 
in a dilemma from either horn of which he cannot escape. 

The judgment of the trial court is right and is 

AFFIRMED. 


IN RE ESTATE OF JOHN W. SHIERMAN. 
WILLIAM FRANCIS SHIERMAN ET AL., APPELLEES, V. NETTIE 
A. SHEA, APPELLANT, 
270 N. W. 841 


FILED JANUARY 5, 1937. No. 29836. 


Appeal: Law oF THE CASE. “When this court upon appeal determines 
the law of the case, the trial court is bound thereby, and its 
judgment accordingly will not under any ordinary conditions be 
disturbed upon another appeal.” Home Savings Bank v. Shal- 
lenberger, 100 Neb. 118, 158 N. W. 455. 


APPEAL from the district court for Adams county: LEWIS 
H. BLACKLEDGE, JUDGE. Affirmed. 


J. E. Willits, for. appellant. 


McNeny & Sprague, contra. 
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Heard before Goss, C. J., RosE, EBERLY, DAY, PAINE and 
CARTER, JJ., and CHAPPELL, District Judge. 


CHAPPELL, District Judge. 

The complete history of this case and reversal thereof 
with directions appears in our former opinion. In re Estate 
of Shierman, 129 Neb. 230, 261 N. W. 155. A motion for re- 
hearing having been overruled, the mandate issued and the 
trial court entered judgment thereon. Appellee, defendant 
herein, who is now appellant in this court, filed a motion 
for new trial which was overruled. Later a motion was 
filed to set aside the order overruling the motion for new 
trial and the trial court permitted alleged newly discovered 
evidence to be adduced in support of the motion. From the 
overruling of the motion for a new trial and the motion to 
set aside the order overruling it, an appeal is taken. 

Many interesting propositions of law are discussed by 
appellant’s counsel in his brief and argument to this court, 
but from a careful reading of the record and the former 
opinion we decide that if the trial court followed the man- 
date they are all answered. 

A study of the alleged newly discovered evidence dis- 
closes it is not such; that there has been no change in the 
circumstances; no new question has presented itself; no 
cogent reason appears which would require a further hear- 
ing or different order or judgment than that required by 
the mandate to do justice and equity between the parties. 
Regouby v. Dawson County Irrigation Co., 128 Neb. 531, 
259 N. W. 365. 

All matters now contended for by this appellant were 
distinctly presented by the issues and the evidence and we 
believe justly settled and adjudged in the former opinion. 
Under the circumstances they will not be relitigated in this 
court. Burnham v. Bennison, 130 Neb. 558, 265 N. W. 531. 
The rule that the law of the case announced by this court 
on appeal will control the decision on a subsequent appeal 
is applicable on the subsequent appeal where the issues and 
evidence in support thereof are substantially the same. 
Vonburg v. Farmers Irrigation District, ante, p. 12. 
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“When this court upon appeal determines the law of the 
case, the trial court is bound thereby, and its judgment ac- 
cordingly will not under any ordinary conditions be dis- 
turbed upon another appeal.” Home Savings Bank v. Shal- 
lenberger, 100 Neb. 118, 158 N. W. 455; In re Estate of 
Clarke, 130 Neb. 121, 264 N. W. 174. A study of the judg- 
ment entered convinces us that the trial court correctly in- 
terpreted and followed the mandate of this court and the 
judgment is 

AFFIRMED. 


IN RE ESTATE OF OLLIE E. CAGLE. 
FRANK G. MELCHERT, APPELLANT, V. ALDEN MERLE CAGLE 
ET AL., APPELLEES. 
270 N. W. 664 
FILED JANUARY 5, 19387. No. 29789. 
Wills: ExEcuTIon. “Statutory provisions regarding the manner in 
which wills must be executed are generally held to be manda- 
tory and subject to strict construction, and if not substantially 


complied with, the will is inoperative.” In re Estate of Smith, 
130 Neb. 739, 266 N. W. 611. 


APPEAL from the district court for Pierce county: 
DE WITT C. CHASE, JUDGE. Affirmed. 


Leamy & Leamy, for appellant. 
Spillman & Ptak, contra. 


Heard before Goss, C. J., GOOD, EBERLY, DAY, PAINE and 
CARTER, JJ., and RAPER, District Judge. 


RAPER, District Judge. 

This is an appeal from a judgment disallowing the pro- 
bate of the purported will of Ollie E. Cagle, deceased. 

Ollie E. Cagle, a resident of Pierce county, Nebraska, 
became ill in April, 1935, and went to a hospital in Sioux 
City, Iowa, on April 27, and returned home next day. On 
April 29, 1935, at Pierce, Nebraska, after his return home, 
he wrote and signed in a small red memorandum book the 
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writing which was offered as his last will. On May 9 fol- 
lowing he returned to the hospital in Sioux City, where he 
remained until his death on June 4, 1935, which occurred 
at 11:10 a. m. on that date. The principal part of his estate 
was his home in Pierce and a ranch in Pierce county of 
about 1,400 acres. It appears without dispute that the nurse 
in the hospital, who had the care of Mr. Cagle, first saw the 
memorandum book when he handed it to her about two 
hours before his death. He said the book contained what 
was to be his last will and she was to give it to Mr. Leamy 
(his. attorney) when he arrived at the hospital, in case Mr. 
Leamy did not get to Mr. Cagle’s bedside before he died, 
and to ask Mr. Leamy to take care of it. Mr. Leamy, who 
had been notified earlier in the day that Mr. Cagle wanted 
to see him, arrived at the hospital about noon, one or two 
hours after the death of Mr. Cagle. The nurse gave the red 
memorandum book to Mr. Leamy after he arrived. Mr. 
Leamy asked the nurse to sign her name on a page in the 
book so she could identify it, which the nurse did. Then on 
the same page Mary J. Leamy and M. H. Leamy wrote their 
names, and below their names wrote ‘‘witnesses to the fore- 
* going will of O. E. Cagle.” This was done after Mr. Cagle’s 
death. Nobody saw Mr. Cagle write the instrument or sign 
his name; he did not request any one to witness his will. 
No witnesses signed the paper writing in his presence. 

Section 30-205, Comp. St. 1929, provides: “No will made 
within this state, except nuncupative * * * shall be effectual 
to pass any estate, whether real or personal, nor to change, 
or in any way affect the same, unless it be in writing, and 
signed by the testator, or by some person in his presence, 
and by his express direction, and attested and subscribed 
in the presence of the testator by two or more competent 
witnesses.” 

In In re Estate of Smith, 130 Neb. 739, 266 N. W. 611, 
this court held: “Statutory provisions regarding the man- 
ner in which wills must be executed are generally held to be 
mandatory and subject to strict construction, and if not 
substantially complied with, the will is inoperative.” 
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The opinion in that case sets forth clearly the principles 
applicable to the statutory requirements necessary to the 
valid execution of wills in our state, and further citation 
of authorities and discussion is unnecessary. 

The proposed will in this case is clearly lacking in the 
essential acts required by the statute, and the trial court’s 
judgment in refusing probate of the same is 

AFFIRMED. 


MARSHALL STUMP v. STATE OF NEBRASKA. 
271 N. W. 163 


FILED JANUARY 22, 1987. No. 29952. 


1. Appeal. “A judgment will not be reversed for error in sus- 
taining an objection to the evidence of a witness upon a point 
which is otherwise well established by the testimony.” Macrill 
v. City of Hartington, 93 Neb. 670, 141 N. W. 825. 

2. Criminal Law: INstrucTIoNs. “A defendant in a criminal 
action may not predicate error on an instruction that is more 
favorable to him than is required by the law applicable to the 
charge made.” Crawford v. State, 116 Neb. 629, 218 N. W. 
421. 


AFFIRMANCE. The evidence examined and held suffi- 
cient to support the verdict. 


ERROR to the district court for Furnas county: CHARLES 
E. ELDRED, JUDGE. Affirmed. 


Perry, Van Pelt & Marti, J. F. Fults and J. P. O’Gara, 
for plaintiff in error. 


William H. Wright, Attorney General, and Edwin Vail, 
contra. , 


Heard before Goss, C. J., GooD, EBERLY, DAY, PAINE and 
CARTER, JJ., and RAPER, District Judge. 


Goss, C. J. 

On an information charging murder in the second de- 
gree, defendant was convicted of manslaughter. He was 
sentenced to three years in the penitentiary and appeals. | 
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The information charged that defendant pushed, forced 
and threw Gwendolyn Chapman from a moving motor 
vehicle, thus causing her death. 

On the evening of September 16, 1935, Darryl Slonecker 
of Holbrook, Marshall Stump of Edison, and Gwendolyn 
Chapman of Beaver City, met at Holbrook. They spent most 
of the night driving from place to place among the towns 
in northern Furnas county, obtaining and drinking beer 
and pop which they “spiked.” This term is defined in the 
evidence as meaning that the lighter drink is mixed with 
alcohol to give it a “kick.” They were transported in Slon- 
ecker’s truck all the time driven by him. They sat on a 
board or box-seat built over the tank in the front of the 
car. It was equipped with a narrow seat taken from a 
motor-coach and placed back of the steering wheel. The 
driver used this seat. Gwendolyn Chapman sat in the 
middle and Stump sat on the right side of the board seat. 
At the time Gwendolyn Chapman met: her death they had 
started from Edison back to Holbrook. The tragedy oc- 
curred about four in the morning of September 17, 1935, 
and about a mile west of Edison. Defendant and Gwen- 
dolyn Chapman were quarreling, as they had been several 
times during the night. He wanted to take her back to 
Beaver City, where she lived, and she wanted to go to 
Edison, where he lived, to be with or near him. Slonecker 
testified that Stump told her he was going to take her back 
to Beaver City, she said she was not going, he slapped her, 
she hit him, then he grabbed her by the neck, slapped her 
two or three times, jerked her over his lap and she was 
“thrown off.” Just after giving that testimony the witness 
said, in answer to a question as to what happened when 
defendant drew her across his lap, ‘“‘Well, she fell off—was 
thrown off, the truck hit that mail box and that sign and 
went into the ditch.” 

Arising out of the testimony above recited, defendant 
argues that the evidence does not show that he threw 
Gwendolyn Chapman off the truck but that her fall was 
due to the truck hitting the mail box and, some distance 
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farther on, striking the road marker, causing her to be 
thrown off when the car went into the ditch. Slonecker’s 
evidence indicates that she was thrown off before the car 
hit the mail box and that that was due to his looking around 
(as he testified he did) just before she was thrown off, 
thus causing the truck to swerve to the right. The testi- 
mony recited was sufficient basis of fact for the jury to 
decide that she was. thrown off by defendant rather than 
because of the impact of the truck upon the mail box and 
road marker. 

Defendant in his testimony denied any quarrel or con- 
troversy between him and Gwendolyn Chapman or that he 
took hold of her or attempted to throw her out of the truck 
and said that he did not see the mail box but felt a jar just 
before they were thrown out. 

These two are the only living witnesses. Gwendolyn 
Chapman was taken at once to a doctor who said her neck 
was broken and that she was dead. 

It is true that Slonecker admitted on cross-examination 
that before his own trial he told a lawyer, and on his trial 
he swore, that both Stump and Gwendolyn Chapman fell 
off the truck just as the truck passed the mail box. But 
whatever inconsistency there was in that testimony, and 
the effect of his whole testimony here, was a matter for the 
jury to decide. 

Defendant assigns and argues error because the trial 
court refused to admit in evidence a journal entry in the 
case where Slonecker was charged, convicted and sentenced 
in Furnas county for causing the death of Gwendoiyn 
Chapman on September 17, 1935, while operating a motor 
vehicle and under the influence of intoxicating liquor. Even 
if on the merits this ruling was erroneous, which we do 
not decide, it was not prejudicial because the record shows 
that, as a witness for the state, Slonecker had previously 
testified on this trial that he had been convicted for the 
offense and was ‘then serving his term in the penitentiary. 
“A judgment will not be reversed for error in sustaining an 
objection to the evidence of a witness upon a point which 
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is otherwise well established by the testimony.” Macrill v. 
City of Hartington, 93 Neb. 670, 141 N. W. 825. See Hutch- 
inson v. State, 19 Neb. 262, 27 N. W. 113; 4 C. J. 1010. 

The only other error assigned is as to the court’s instruc- 
tion No. 12, defining excusable homicide. The brief says: 
“The defendant in this case did not admit a homicide and 
did not plead or introduce any evidence of an excusable 
homicide. * * * The instruction was erroneous as it was. 
not based upon or applicable to the evidence adduced.” A 
sufficient answer to that argument is that defendant invited 
the instruction by his requested instruction No. 11, which 
said in part: “There are homicides which in the eyes of the 
law are justified. Among these are accidental killing; kill- 
ing by misadventure; and killing in self-defense.” 

By instruction No. 12, the court not only properly de- 
fined justifiable homicide, as invited by defendant, and said 
that it was not incumbent upon defendant to prove that the 
acts which resulted in her death were excusable, but, if the 
evidence thereon raised in the minds of the jurors a reason- 
able doubt as to defendant’s guilt, the jury should acquit 
him. The instruction was invited, it was fully as favorable 
to defendant as required by law, if not more favorable, and 
was in no way prejudicial to his rights. “‘A defendant in 
a criminal action may not predicate error on an instruction 
that is more favorable to him than is required by the law 
applicable to the charge made.” Crawford v. State, 116 
Neb. 629, 218 N. W. 421. 

Defendant argues that a person can be killed only once, 
and that, if Gwendolyn Chapman came to her death by 
Slonecker’s unlawful operation of the truck while intoxi- 
cated, she was not killed by being pushed or thrown from 
the truck by Stump. Defendant cites Sherman 7. State, 
113 Neb. 173, 202 N. W. 418, to the effect that, where two 
defendants were separately tried for a felony and the first 
was convicted but the second was acquitted, it was error to 
sentence the defendant first tried. That case is easily dis- 
tinguishable. The charge there was a conspiracy to com- 
mit a felony. It takes two or more persons to form a con- 
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spiracy. No conspiracy was alleged here. The two parties 
were accused of different statutory crimes. We are charged 
with the duty of reviewing the trial before the court and 
jury of Stump only. This court is bound by the record 
made in the case before it. 

We find no prejudicial error in the record. The judg- 
meut is 

AFFIRMED. 

CARTER, J., dissenting. 

The defendant was convicted of manslaughter under an 
information charging that he did “feloniously and purpose- 
ly push, force and throw” one Gwendolyn Chapman from a 
moving motor vehicle and thereby cause her death. Darryl 
Slonecker, the state’s chief witness, was the driver of the 
truck and was, at the time of the trial, serving a three-year 
penitentiary sentence for operating it while under the in- 
fluence of intoxicating liquors and by reason thereof un- 
lawfully causing the death of Gwendolyn Chapman. It is 
quite apparent that both convictions cannot be right. 

In my judgment, the evidence in the case at bar is in- 
sufficient to sustain the conviction. At approximately the 
same time that the deceased was thrown from the truck, 
the truck was driven into a mail box, a stop sign and into 
the ditch. There is not a single word of evidence in the rec- 
ord, nor is there any such pointed out in the majority 
opinion of this court, that the defendant pushed, forced or 
threw Gwendolyn Chapman from the truck. All the infer- 
ences that might logically be drawn from the evidence are 
more consistent with the theory that drunken and negligent 
driving were the cause of Gwendolyn Chapman’s death 
rather than any unlawful act of the defendant. 

The only eyewitness who testified for the state was 
Darryl Slonecker. He had previously been convicted of 
causing the death by driving the truck while under the in- 
fluence of intoxicating liquors. He admits that he has pre- 
viously told different stories as to what happened, one of 
which coincides with the story told by the defendant. The 
record clearly demonstrates that his evidence is unreliable 
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and his credibility impeached to such an extent that they 
are entitled to little weight in determining the sufficiency 
of the evidence. 

The record discloses that Slonecker, the defendant and 
the deceased were, on the night in question; jointly en- 
gaged in an enterprise that was far from commendable. 
The jury were undoubtedly influenced unduly by their rep- 
rehensible conduct. It is the duty of this court to prevent 
a conviction to stand that is based on passion and preju- 
dice. It appears to me that defendant ought not be required, 
in the absence of statutory authority, to spend three years 
in the penitentiary for participating in a drunken party 
for which all were equally responsible. The state failed to 
prove the defendant guilty of the crime charged beyond a 
reasonable doubt as a matter of law. The trial court should 
have directed a verdict for the defendant. 

Day, J., concurs in the above dissent. 


FRANK E, FURST ET AL., APPELLANTS, v. F. L. KRUGER: 
W. B. DORMAN, APPELLEE. 
271 N. W. 156 


FILED JANUARY 22, 1987. No. 29775. 


1. Guaranty: LIABILITY OF GUARANTOR. One who signs and de- 
livers a guaranty without any pecuniary benefit to himself is 
not liable to the obligee beyond the strict terms of his contract. 
: “A guarantor is not liable on his contract, 
where the person for whose benefit it is made violates his own 
obligations as a party thereto and deprives the guarantor of 
the means of preventing the loss protected by the guaranty.” 
First Nat. Bank v. Wheatley, 92 Neb. 807, 189 N. W. 673. 
Notice or DEFAULT. “The neglect to notify the 
guarantor of the default of his principal does not operate to 
discharge the guarantor, unless such neglect is, on its face, 
unreasonable in view of all the circumstances of the case.” 
Lininger & Metcalf Co. v. Wheat, 49 Neb. 567, 68 N. W. 941. 
ACTION ON CONTRACT: DEFENSE. In an action by 
wholesalers on a sales agreement and a guaranty of pay- 
ment for goods sold under it to a retailer, it may be shown 
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as a defense that the circumstances and the bad faith of the 
wholesalers required them to give guarantor prompt notice of 
retailer’s defaults and that there was an unreasonable failure 
to do so, though such notice was not required in specific terms 
by either the sales agreement or the guaranty. 


APPEAL from the district court for Otoe county: DANIEL 
W. LIVINGSTON, JUDGE. Affirmed. 


Sanden & Anderson, for appellants. 


Jessen & Dierks and H. G. Wellensiek, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and CHAPPELL, District Judge. 


RosE, J. 

This is an action on a sales agreement and guaranty to 
recover from the purchaser and his guarantor the balance 
due for flavoring extracts, soaps, remedies and other prod- 
ucts. Merchandise was sold under the contract on credit 
at wholesale by plaintiffs, Frank E. Furst and Fred G. 
Thomas, partners as Furst & Thomas, of Freeport, Tlinois, 
to F. L. Kruger of Unadilla, Nebraska, a defendant. W. B. 
Dorman, also defendant, guaranteed payment for all prod- 
ucts sold under the sales agreement to defendant Kruger 
who is therein designated as “Dealer.” 

It was alleged in the petition that, beginning April 20, 
1932, and continuing until June 9, 1933, goods of the value 
of $692.85 were sold to and received by Kruger and that 
credits amounted to $239.23, leaving an unpaid balance of 
$453.62, for which Judgment was demanded. 

The signing of the sales agreement by Kruger, the dealer, 
and of the guaranty by Dorman, the guarantor, was ad- 
mitted, but Dorman denied liability as guarantor. Kruger 
made no defense for himself. At the close of all the evi- 
dence plaintiffs moved for a peremptory instruction in their 
favor and Dorman asked for a similar direction to the jury 
in his own behalf. The cause on its merits was thus sub- 
mitted to the trial judge who directed, and the jury ren- 
dered, a verdict for defendant Dorman against plaintiffs 
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and for plaintiffs against defendant Kruger for $476.10. 
From judgment on the instructed verdict for Dorman plain- 
tiffs appealed. 

It is argued on appeal that the dismissal of the case as 
to Dorman, the guarantor, is contrary to the evidence and 
the law. The “Sales Agreement” and the “Guaranty” bear- 
ing the signatures of obligors are as follow: 


“Sales Agreement 


“This agreement made and entered into at Freeport, Illinois, by 
and between Frank E. Furst and Fred G. Thomas, co-partners, 
doing business under the name of Furst & Thomas of Freeport, 
Illinois, and F. L. Kruger of Unadilla, Nebr. hereinafter called the 
‘Dealer,’ witnesseth: 

“That, whereas the aforesaid Dealer wishes to engage in the 
business of retailing the products handled by Furst & Thomas, 
buying from them on credit, and agrees to pay Furst & Thomas at 
their office in Freeport, Illinois, their regular wholesale prices for 
all products bought from them, in instalments satisfactory to Furst 
& Thomas out of the proceeds of his business until his account is 
balanced, therefore, 

“Furst & Thomas agree, upon acceptance of this agreement, to 
sell to the said Dealer their products on credit at their regular 
wholesale prices, f. o. b. Freeport, Ill., or at their option their nearest 
Branch Warehouse, unless prevented by fires, strikes, accidents or 
other causes beyond their control, but it is expressly understood and 
agreed that Furst & Thomas shall have the right to limit the amount 
of credit to be extended to the said Dealer and to refuse to fill his 
orders in whole or in part if in their judgment his payments on ac- 
count are not satisfactory. If he remits cash with order he shall 
receive a discount of five per cent. (5%) from their current whole- 
sale prices if his account is balanced. The Dealer, as a matter of 
good faith and to show what the receipts of his business are from 
week to week, agrees to send Furst & Thomas each week an itemized 
record of his business on forms provided for that purpose by them. 

“To assist the Dealer in building up a profitable business, Furst 
& Thomas agree to give him advice and suggestions based on their 
experience and on the methods of other successful Dealers retailing 
their products in a similar way, but it is expressly understood and 
agreed that nothing contained in such advice and suggestions shall 
be binding upon the Dealer nor shall be construed as in any way 
altering or modifying the terms of this agreement. 

“Hither party shall have the right to’ terminate this agreement 
by giving written notice to the other party and upon its termination 
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from any cause by either party the Dealer agrees to pay within two 
months the balance due Furst & Thomas on account; provided that 
if the Dealer fails to make regular remittances or attempts to avoid 
settlement of his account the balance shall become immediately due 
and payable at the option of Furst & Thomas. If the said Dealer 
wishes to sell back his stock of products he may ship them to Furst 
& Thomas to point designated by them, transportation charges pre- 
paid, promptly after termination of this agreement, and Furst & 
Thomas agree to pay him for such products (sample cases and dis- 
continued products excepted) when received by them in good con- 
dition, in original, unopened bottles and packages, their current 
wholesale price but not more than the price originally charged the 
said Dealer for such products, less 5% to cover the cost of checking, 
handling and putting the products back into stock and if on final ac- 
counting any balance is due the Dealer to pay it promptly. 

“It is expressly understood and agreed between the parties that 
this agreement as signed by them constitutes the sole and entire 
agreement between them and no modification of this agreement shall 
be binding unless in writing and signed by all parties hereto. 

“This agreement is subject to acceptance by Furst & Thomas at 
their home office in Freeport, Illinois, and shall be construed as an 
Tlinois contract. When so accepted it shall immediately be in force 
and effect and unless sooner terminated shall expire December 31, 
1934. 1 

(Signature of F. L. Kruger, only.) 

“We, the undersigned sureties, having acquainted ourselves with 
the terms and conditions of the above agreement, in consideration 
of the payment of $1.00, receipt whereof is hereby acknowledged, 
and in further consideration of Furst & Thomas extending credit 
to the above named Dealer do jointly and severally guarantee pay- 
ment to Furst & Thomas for all products sold by them on credit to 
him whether such products are for resale, for advertising or for 
other purposes, hereby waiving acceptance and all notice, and we 
further agree that the written acknowledgment of his account by 
the said Dealer shall bind us and that any extension of time or 
change in the conditions of payment for goods sold to him on credit 
shall not release us from liability hereon. We further agree that 
after two months from the termination of the above agreement by 
either party and the non-payment of his account by the said Dealer, 
this guaranty shall become absolute as to the amount then due from 
him and we shall be primarily liable for the payment of same and 
upon demand we promise to pay the amount to Furst & Thomas at 
their office in Freeport, Illinois, without any proceeding being taken 
by them against the said Dealer.” 

(Signature of W. B. Dorman, only.) 
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One of the defenses pleaded by guarantor is in substance 
that plaintiffs did not compel Kruger, the dealer, to make 
weekly reports of his business according to contract and 
neglected to notify guarantor of such defaults. Notice of 
defaults was not required by the contract and failure to 
give it was no defense, in plaintiffs’ view of the sales 
agreement and the law applicable thereto, while guarantor 
contends that, without his knowledge or consent, plaintiffs 
and the dealer so changed the sales agreement as to release 
the guaranty, such notice inuring to both plaintiffs and 
guarantor. On these divergent views of the parties, courts 
in different jurisdictions seem also to be divided. In the 
present instance guarantor signed the guaranty without 
acquiring for himself any pecuniary benefit beyond the 
recited consideration of one dollar and therefore is not 
liable beyond the strict terms of his contract. 28 C. J. 994. 
In this connection guarantor referred in argument to the 
following rulings: 

“Where the principal contract, which is described and 
covered by the guaranty agreement, is, without the assent 
of the guarantors, materially changed or varied from such 
contract as it is described in such agreement, the guaran- 
tors will be released.”’ Hunter v. Huffman, 108 Neb. 729, 
189 N. W. 166. 

“A guarantor is not liable on his contract, where the 
person for whose benefit it is made violates his own obli- 
gations as a party thereto and deprives the guarantor of 
the means of preventing the loss protected by the guaran- 
ty.” First Nat. Bank v. Wheatley, 92 Neb. 807, 189 N. W. 
673. 

The contract and guaranty involved in the case at bar, 
with the same obligees but with different obligors, were 
considered by the supreme court of Arkansas under ma- 
terial facts similar to facts in evidence herein and it was 
held that the provisions for weekly reports protected guar- 
antor as well as plaintiffs. That case was decided under 
the announced doctrine: : 

“One who delivers goods to a dealer under a contract 
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requiring the dealer to make weekly report of his receipts 
to the former was bound to require such reports and to re- 
port immediately such omissions to the sureties in order to 
recover from the sureties the amount due from the dealer.” 
Furst & Thomas v. Rowland, 188 Ark. 804, 68 S. W. (2d) 
451. 

If this doctrine were adopted in the case now under con- 
sideration, it would require an affirmance of the judgment 
below. The Arkansas ruling, however, is not approved as 
a general principle of guaranty law, where the sales agree- 
ment, by its terms, does not make the provision for weekly 
reports and notice of defaults available to guarantor. In 
Nebraska the following rule was adopted: 

“The neglect to notify the guarantor of the default of his 
principal does not operate to discharge the guarantor, un- 
less such neglect is, on its face, unreasonable in view of 
all the circumstances of the case.” Lininger & Metcalf Co. 
v. Wheat, 49 Neb. 567, 68 N. W. 941. 

This intimates that circumstances may be such as to 
imply timely notice of defaults as a condition of charging 
guarantor with liability for the unpaid purchase price. 
Obligees in a guaranty may of course be guilty of conduct 
requiring such notice to guarantor, though not specifically 
required by the sales agreement to do so. In reviewing the 
judgment releasing guarantor herein, the sales agreement, 
the guaranty, the other evidence and the surrounding cir- 
cumstances must be subjected to judicial scrutiny. 

The preamble of the contract itself evinces the purpose 
of plaintiffs to start Kruger in business as a retail dealer 
by selling to him their products at wholesale on credit and 
permitting him to pay the purchase price in satisfactory 
instalments out of the proceeds of his retail business until 
his account is balanced. Other provisions manifest a pur- 
pose of plaintiffs as wholesalers, by advice and suggestions, 
to assist the dealer in building up a successful business, but 
without recourse on them, even if their advice and sugges- 
tions, when followed, result in disaster to the new enter- 
prise, with guarantor carrying the entire load. Whatever 
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the purposes of plaintiffs may have been in putting this 
fatherly solicitude in their own form of contract, whether 
to procure the signatures of obligors, or to become trustees 
to direct the new retail business of the dealer without fidu- 
ciary responsibility to any one, or to promise the success 
of an honest enterprise, guarantor had a right to rely on 
strict and conscientious performance by plaintiffs. The 
true import of the evidence is that, from the start, plain- 
tiffs did not assist the retail dealer in building up a suc- 
cessful business. 

Products of plaintiffs were sold to Kruger on credit at 
intervals from April 20, 1932, until June 9, 1933. The 
items for goods totaled $692.85 and the credits for pay- 
ments aggregated $239.23, leaving an unpaid balance of 
$453.62. Six days after the sales agreement went into 
effect plaintiffs began to write high-pressure letters to 
Kruger urging him not to confine his business to cash sales 
but to adopt “Time and Trial,” which meant the extending 
of credit and the leaving of medicines and other products 
at homes of farmers on trial with a guaranty of satisfac- 
tion. This method was urged by a second letter and cir- 
cular in glowing terms May 10, 1932, without any notice 
to or knowledge of guarantor, notwithstanding its pur- 
ported effect was to make him guarantee the satisfaction 
of medicines and other products sold on credit by the re- 
tail dealer, even if. tried and found unsatisfactory. Such 
goods, under the method of “Time and Trial,” could not be 
returned to plaintiffs at wholesale prices, as provided by 
the sales agreement, and defeated the right of the dealer 
to return them. He had, however, purchased them out- 
right and guarantor, under the strict terms of his guar- 
anty, had agreed to pay for them. The dealer adopted the 
method of “Time and Trial,” but the proper inference 
from the evidence is that he would not have done so except 
for the advice and importunities of plaintiffs. He went 
among farmers in his territory to make sales on credit and 
a guaranty of satisfaction when national depression was 
known to be a public calamity, seriously affecting the farm- 
ing industry. 
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Some of the products left for trial on credit were con- 
demned as unsatisfactory. The purchase price of many 
other products so sold was never paid. Early in the trans- 
actions the dealer was in default of weekly reports and re- 
ports subsequently made were disappointing to plaintiffs 
who complained that his credits on his account were too 
small for profits to the wholesalers. They frequently de- 
manded weekly reports and complained when not made 
but failed to exercise promptly the right of cancelation of 
contract for nonperformance by the dealer. They allowed 
the failing business to continue until the sales agreement 
was terminated September 19, 1933. On that date plain- 
tiffs notified guarantor by letter that they had canceled 
the sales agreement, saying they were not then demanding 
payment of him but permitting the dealer to make settle- 
ment for the balance due within two months. May 23, 1934, 
the dealer was allowed a credit of $12.98, only, for all the 
products returned at wholesale prices. 

“Time and Trial” as a method of selling medicines and 
other products did not appear on the face of the sales 
agreement or the guaranty as a hazard of guarantor. Prior 
to the cancelation of the sales agreement guarantor never 
had any notice of “Time and Trial,” nor of the defaults of 
the dealer, nor of the bad faith and nonperformance of 
plaintiffs. The contractual provision purporting to screen 
plaintiffs as advisers from the consequences of their own 
wrongs in that capacity is, under the circumstances, not 
sanctioned by either law or equity. Plaintiffs did not per- 
form in good faith on their part their promise to assist 
Kruger, the dealer, in building up a successful business 
but on the contrary, by high-pressure methods, induced 
him to pursue a course which ended in utter failure. Under 
all the circumstances, good faith and fair dealing required 
plaintiffs to give guarantor immediate notice of the deal- 
er’s failure to make reports and of the adoption of ‘Time 
and Trial” as a method of making sales at retail. For un- 
reasonable and unconscionable neglect in those particulars, 
as clearly shown by the evidence, guarantor was released 
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from liability, without regard to the reasons that prompted 
the district court to dismiss the action as to guarantor. 
AFFIRMED. 
CARTER, J., dissents. 


E. H. LUIKART, RECEIVER FARMERS STATE BANK, SCOTIA, 
APPELLANT, V. HENRY BREDTHAUER ET AL.: OSCAR HAGG- 
STROM, APPELLEE. 

271 N. W. 165 
FILED JANUARY 22, 1937. No. 29796. 


1. Bankruptcy: JUDGMENT: DISCHARGE. Where a judgment is 
obtained in a state court by a creditor upon a claim provable 
under the bankruptcy act in an action begun prior to the 
commencement of the bankruptcy proceedings, the bankrupt 
is discharged from the judgment the same as from the claim 
upon which it was founded when it appears that the discharge 
in bankruptcy postdates the rendition of the judgment. 

2, Judgment: RENDITION. A judgment is rendered when the 
court announces its decision upon the law and the facts in 
controversy as ascertained by the pleadings. 

Entry. The entry of a judgment upon the records is 

not an integral part of the judicial act of rendering a judg- 

ment, although the entry thereof may be required before it 
can become available for certain purposes. 


APPEAL from the district court for Greeley county: 
EDWIN P. CLEMENTS, JUDGE. Affirmed. 


F.C. Radke, Clarence G. Miles and Howard L. Holtzen- 
dorff, for appellant. 


Charles Dobry and Taylor & Spikes, contra. 


Heard before Goss, C. J., GOOD, EBERLY, DAY, PAINE and 
CARTER, JJ., and RAPER, District Judge. 


CARTER, J. 

The appellee, Oscar Haggstrom, filed a motion in this 
action in the district court after a judgment had been en- 
tered against him, applying for the entry of a record of a 
discharge in bankruptcy. Objections were filed thereto and 
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a hearing had. From the order of the district court sus- 
taining appellee’s motion, appellant appeals. 

The record discloses that on November 17, 1931, E. H. 
Luikart, as receiver of the Farmers State Bank of Scotia, 
commenced an action against the appellee and others for 
the purpose of recovering the amounts due from them by 
virtue of their being stockholders in the insolvent bank. 
On April 25, 1932, the case was heard by the district court. 
The trial judge entered his notes in the trial docket which 
showed the default of appellee and the amount adjudged 
to be due. On April 27, 1932, the purported judgment was 
entered on the general index and judgment docket in the 
district court. The date of the signing of the formal jour- 
nal entry by the trial judge cannot be determined from the 
evidence. It appears to have been filed on January 23, - 
1935, although the evidence discloses that it was in the 
possession of the clerk of the district court for a consider- 
able time before that date. We conclude that the judgment 
was not entered on the district court journal until January 
23, 1935. 

On December 10, 1931, appellee filed a petition in bank- 
ruptcy in the United States district court and on June 19, 
1933, he received his discharge in bankruptcy. Appellee 
made no attempt to stay the proceedings in the case at bar, 
nor did he plead the bankruptcy proceedings as a defense. 
That the claim upon which the judgment is based was 
scheduled and provable in the bankruptcy proceedings is 
admitted. 

The question for our determination is whether the dis- 
charge in bankruptcy was, under the circumstances of this 
case, a discharge from the judgment entered by the district 
court for Greeley county. It is clearly the law that, if judg- 
ment be obtained upon a debt provable in a pending bank- 
ruptcy proceeding before the defendant is granted a dis- 
charge in bankruptcy, the judgment is discharged even 
though the proceeding was not stayed in the state court. 
In Boynton v. Ball, 121 U. S. 457, the court said: “Tf for 
any of these reasons, or for others, he permits the case to 
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proceed to judgment in the state court, by failing to pro- 
cure a stay of proceedings under the provisions of this sec- 
tion of the bankrupt law, or the assignee in bankruptcy 
does not intervene as he may do (Hill v. Harding, 107 U.S. 
631), he does not thereby forfeit his right to plead his final 
discharge in bankruptcy, if he shall obtain it, at any ap- 
propriate stage of the proceedings against him in the state 
court. And if, as in the present case, his final discharge is 
not obtained until after judgment has been rendered against 
him in the state court: he may produce that discharge to 
the state court and obtain the stay of execution which he 
asks for now. See McDougald v. Reid & Talbot, 5 Ala. 
810.” In Rogers v. Western Marine & Fire Ins. Co., 1 La. 
Ann. 161, the court said: “The proposition that Rogers 
should have pleaded the pendency of the bankrupt proceed- 
ings in the original suit, and cannot disturb the execution 
of a judgment which is final, is untenable. The discharge 
in bankruptcy was posterior to the rendition of this judg- 
ment, and operated with the same force upon the debt after 
it assumed the form of a judgment, as it would have 
done had the debt remained in its original form of a prom- 
issory note.”’ A text-writer discusses the subject in apt 
language as follows: “A debt upon which a judgment has 
been rendered since the commencement of proceedings in 
bankruptcy may be proved. The debt is not extinguished. 
The instrument, contract, or obligation upon which the 
debt arose is extinguished, but not the debt. The debt re- 
mains. If this were not so, the judgment would destroy 
itself by extinguishing the very foundation upon which it 
is built. The debt was founded upon contract; it is now 
founded on judgment, but it is, nevertheless, the same 
debt. A judgment operates to extinguish a debt only when 
it produces the fruits of a judgment. It operates as a 
change of remedy merely. It is a security of a higher 
nature. It is still but a security for the original cause of 
action. The theory that the debt is so merged in the judg- 
ment as to be extinguished, has no applicability under the 
bankruptcy act.”” Bump, Bankruptcy (11th ed.) 468. 
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Therefore, if the judgment in the case at bar was rendered 
prior to June 19, 1933, the date appellee was granted a 
discharge in the bankruptcy proceeding, the judgment is 
barred. If it was rendered after that date, the judgment 
remains in full force and effect. 

It is important in the case at bar that we distinguish 
between the rendition of a judgment and its entry of rec- 
ord. A noted text-writer, in discussing the difference be- 
tween the rendition and entry of a judgment, says: “The 
rendition of a judgment is the judicial act of the court in 
pronouncing the sentence of the law upon the facts in con- 
troversy as ascertained by the pleadings and the verdict. 
The entry of a judgment is a ministerial act, which con- 
sists in spreading upon the record a statement of the final 
conclusion reached by the court in the matter, thus fur- 
nishing external and incontestable evidence of the sentence 
given, and designed to stand as a perpetual memorial of 
its action. It is the former, therefore, that is the effective 
result of the litigation. In the nature of things, a judgment 
must be rendered before it can be entered. And not only 
that, but though the judgment be not entered at all, still it 
is none the less a judgment. The omission to enter it does 
not destroy it, nor does its vitality remain in abeyance 
until it is put upon the record. The entry may be supplied, 
perhaps after the lapse of years, by an order nunc pro 
tunc. But it must not be supposed that this proceeding is 
required to give existence and force, by retrospection, to 
that which before had none.” 1 Black, Judgments (2d ed.) 
sec. 106. See, also, 15 R. C. L. 578, sec. 11. In Ward v. 
Urmson, 40 Neb. 695, 59 N. W. 97, this court quotes with 
approval the following: ‘‘Mr. Black, at section 106 of 
volume 1 of his work on Judgments, in discussing the dis- 
tinction between rendition and entry of judgment, says: 
‘There are certain purposes, however, for which a judg- 
ment is required to be duly entered before it can become 
available or be attended by its usual incidents. Thus, as 
above remarked, this is a prerequisite to the right to ap- 
peal. And so a judgment must commonly be docketed be- 
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fore it can create a lien upon land, and in some of the states 
(though not all) the priority among different liens is de- 
termined by their respective dates of docketing. And 
again, the record entry of a judgment is indispensable to 
furnish the evidence of it, when it is made the basis of 
a claim or defense in another court. But with these ex- 
ceptions, a judgment is-independent of the fact of its 
entry. And in all cases, the distinction between rendition 
and entry is substantial and important.’”’ See, also, Horn 
v. Miller, 20 Neb. 98, 29 N. W. 260. 

The general rule is that a judgment is rendered when 
the court pronounces its decision upon the law and facts 
in controversy as ascertained by the pleadings. There are, 
of course, certain purposes for which a judgment already 
rendered must be entered of record to be effective. A judg- 
ment must be. entered before an appeal may be had. Also, 
in this state, a judgment must be docketed before it becomes 
a lien upon real estate, and, likewise, the entry of a judg- 
ment is necessary to furnish the evidence of it when it is 
made the basis of a claim or defense in another court. Ap- 
pellant cites many cases showing that the entry of the 
judgment is necessary to an appeal and to create a lien 
upon real estate. These cases have no application to the 
case at bar. Under the facts and circumstances of the suit 
before us, the judgment was rendered on April 25, 1932, 
which is prior to the date that appellee obtained his dis- 
charge in bankruptcy. The judgment thus obtained is 
barred by appellee’s discharge in bankruptcy. 

Appellant contends that the court was without juris- 
diction to consider appellee’s application to have the rec- 
ords of the court show that the judgment was barred by 
the discharge in bankruptcy. We are of the opinion that 
a motion or application filed in the same action in which 
the judgment is rendered is a proper procedure to obtain 
the relief to which appellee is entitled. Leonard v. Yohnk, 
68 Wis. 587, 32 N. W. 702; 3 R. C. L. 318, sec. 141. 

The judgment of the trial court is correct and is 

AFFIRMED. 
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CHICAGO & NORTHWESTERN RAILWAY COMPANY, APPEL- 
LANT, V. OTTO J. BAUMAN, COUNTY TREASURER, ET AL., AP- 
PELLEES. 

CHICAGO, ST: PAUL, MINNEAPOLIS & OMAHA RAILWAY COM- 
PANY, APPELLANT, V. OTTO J. BAUMAN, COUNTY TREASURER, 
ET AL., APPELLEES. 

271 N. W..256 


FILED JANUARY 25,°1937. Nos. 29938, 29939. 


1. Removal of Causes. If a case be a removable one, upon the filing 
of a petition for removal, in due time, with a sufficient bond, the 
case is, in law, removed, and the state court in.which it is 
pending will lose jurisdiction to. proceed further, and all pro- 
ceedings thereafter in that court will be void. 

2. Courts. “It is a rule recognized alike by state and federal 
tribunals that the court which first acquires jurisdiction of 
the subject of an action will retain such jurisdiction until the 
final determination of the controversy.” Fitzgerald v. Fitz- 
gerald & Mallory Construction Co., 44 Neb. 463, 62 N. W. 899. 

3. Statutes: CONSTRUCTION. “The legislature must be presumed 
to have had in mind all previous legislation upon the subject, 
so that in the construction of a statute we must consider the 
preexisting law and any other acts relating to the same sub- 
ject.” Nebraska District of Evangelical Lutheran Synod v. 
MCE: 104 Neb. 98, 175 N. W. 531. 

“That construction of a statute of doubtful 
meaning given it by those whose duty it is to enforce it, and 
which construction the legislature has by its continued non- 
interference for a number of years acquiesced in, will be 
approved, unless as thus construed it contravenes some pro- 
vision of the Constitution, or is clearly wrong.” State v. Bryan, 
112 Neb. 692, 200 N. W. 870. 

5. Municipal Corporations: TAXATION. Where the right to levy 
certain taxes by the municipal authorities of cities of the 
metropolitan class is clearly conferred, the power of the 
municipality, in an appropriate manner, to supply the details 
TeeeSsery. for a full exercise of such power must be admitted. 

The proceedings of the taxing authorities 

of the city of Omaha, embodied in the bill of exceptions in this 

case, reviewed, and held strictly consistent with the act of 

1905 (Laws 1905, ch. 14) as the provisions of that act were 

continued in subsequent legislation and now remain in full 

force and effect. 
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7, Affirmance. The foregoing syllabi are equally applicable to, 
and controlling in, Chicago, St. Paul, Minneapolis & Omaha 
Railway Company v. Bauman, No. 29939, decided herewith. 

APPEAL from the district court for Douglas county: 

WILLIAM G. HASTINGS, JUDGE. Affirmed. 


Wymer Dressler, R. D. Neely and H. J. Lutz, for appel- 
lants. 


James T. English, Jack W. Marer and H. C. Linahan, 
contra. 


Heard before Goss, C. J., GOOD, EBERLY and CARTER, 
JJ., and MESSMORE, District Judge. 


EBERLY, J. 

These are companion cases in equity, in which identical 
issues are involved, and they differ only as to parties and 
amounts in suit. By stipulation of the parties, these cases 
were consolidated and heard as one case, upon a common 
record, though separate decrees were entered. The trial 
court denied plaintiffs any relief, and dismissed their ac- 
tions, stating no reasons for his determinations, and plain- 
tiffs have appealed upon a common record. 

In this opinion we will consider the case of Chicago & 
Northwestern Railway Company (Charles P. Megan, 
Trustee, substituted) v. Otto J. Bauman, County Treas- 
urer, et al., No. 29988. Our discussion here is applicable 
to case No. 29939, and the conclusion arrived at equally 
determinative thereof. 

The petition before us challenges the correctness and 
regularity of certain proceedings taken by the city of 
Omaha in 1932-1933 in connection with the school districts 
thereof in the assessment, levy and collection of the re- 
spective taxes in suit for the benefit of each. The form in 
which these attacks of plaintiff are cast, as well as the 
reasons offered in support thereof, are varied and extended. 
However, analysis discloses that these objections all relate 
to, and grow out of, a course of official procedure which we 
infer has continued for a number of years past, and which 
may be illustrated by the following: 
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It appears that in August, 1932, the city of Omaha cer- 
tified to the county clerk of Douglas county tax levies by 
the mayor and council approved, adopted in that year, and 
likewise certified certain school levies, approved and 
adopted by the school district board in 1932, to the same 
official. Thereafter an order was made and entered by the 
county board of equalization directing that the taxes so 
certified should be entered on the tax list of 1933, but com- 
puted and extended thereon upon the actual valuation and 
assessment as returned by the county assessor and as 
equalized by the county and state boards of equalization 
for the year 1982. The result of this procedure is that the 
city and school district taxes were placed on the county 
tax list of 1933 on the basis of the ownership and valuation 
as they existed and were shown by the county tax books of 
1932, and the county and state levies were entered on this 
tax list of 1933 on the basis of the valuation and ownership 
as was determined by the county assessment and valuation 
of 1933. : 

Speaking generally, the prayer of the petition is for the 
recovery of the sum of $11,814.80 city and school district 
taxes, so placed on the assessment roll of 1933, heretofore 
paid by the petitioner under protest to the defendant county 
treasurer; for an injunction restraining further collection 
of certain city and school district taxes, in addition to 
those paid under protest, alleged to be thus illegally levied 
and assessed on plaintiff’s property; and also for a man- 
datory injunction directed to the taxing officers involved 
requiring the correction of their taxing methods to comply 
with plaintiff’s theory of the law governing that procedure. 

As to the recovery by plaintiff of the sum of $11,814.80 
alleged to have been unlawfully collected by the defendant 
county treasurer, the record discloses that this is the ag- 
gregate of payment of taxes made by plaintiff ‘under pro- 
test,” as provided by section 77-1923, Comp. St. 1929. 
Within thirty days after each payment the plaintiff herein 
filed with the proper officer a statement in writing, duly 
verified, setting forth the amount of taxes thus paid under 
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protest, the grounds of such protest, etc. It further appears 
that thereafter the county board of Douglas county duly 
inquired into the matter and determined the same against 
the contention of the plaintiff. Thereupon plaintiff ap- 
pealed from this decision then made to the district court 
for Douglas county in the manner provided by law, and 
caused a proper transcript on:appeal to be filed in said 
court. Then plaintiff filed in said cause a petition. for re- 
moval of said cause to the district court of the United 
States in and for the district of Nebraska, Omaha division, 
and tendered the required bond for such removal. There- 
after said bond was duly approved and an order duly made 
and entered in each of said causes by that court, adjudging 
that the cause of action ‘‘be and it is hereby removed from 
the said district court of Douglas county, Nebraska, into 
the district court of the United States in and for the dis- 
trict of Nebraska, Omaha division.” A record of said 
cause was thereupon made up by the clerk of the district 
court for Douglas county, and transmitted to, and prior to 
the commencement of the present action was filed in, said 
district court of the United States in and for the district 
of Nebraska, Omaha division, in which court all of said 
causes of action thus removed are now pending. 

These admitted facts invoke the application of the fol- 
lowing controlling principles: 

(1) The propriety of this removal is unchallenged by 
the parties to this cause. It has been actually accomplished. 
Under these circumstances this court does not see fit sua 
sponte to challenge the rightfulness of the proceeding, or 
to determine that these causes of action under considera- 
tion do not appear to be removable. Rather we will adopt 
the contrary view, and, for the purposes of this case, will 
assume but not determine that the causes of action were 
properly removed. Therefore, we are within the scope of 
the rule often announced, as stated in Madisonville Trac- 
tion Co. v. St. Bernard Mining Co., 196 U. 8. 289, 244-245, 
viz. : 

“If a case be a removable one, that is, if the suit, in its 
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nature, be one of which the circuit court could rightfully 
take jurisdiction, then upon the filing of a petition for re- 
moval, in due time, with a sufficient bond, the case is, in 
law, removed, and the state court in which it is pending will 
lose jurisdiction to proceed further, and all subsequent pro- 
ceedings in that court will be void. Railroad Co. v. Mis- 
sissippi, 102 U. S. 135, 141; Railroad Co. v. Koontz, 104 
U. S. 5, 14; Steamship Co. v. Tugman, 106 U. S. 118, 122; 
St. Paul & C. R. Co. v. McLean, 108 U. S. 212, 216; Cre- 
hore v. Ohio-& M. R. Co., 181 U.S. 240, 243; Kern v. Huide- 
koper, 103 U. S. 485, 4938; * * * Marshall v. Holmes, 141 U. 
S. 589, 595.” : 

It follows that the district court of the United States in 
and for the district of Nebraska, Omaha division, has au- 
thority to hear, determine, and render judgment in the 
causes thus removed to it, to the exclusion of every other 
court. It also appears that this rule extends to and includes 
within it any independent suit commenced subsequent to 
such removal to the federal court. Palmer v. Delaware, L. 
& W. R. Co., 222 Fed. 461. 

(2) The record also affirmatively discloses that the 
jurisdiction of the district court of the United States for 
the district of Nebraska, Omaha division, had attached to 
the controversy, so far as the causes of action involving the 
recovery of the $11,814.80 were concerned, prior to the 
filing of the plaintiff’s petition in the present case. These 
facts bring the case within the principle announced by this 
court in Fitzgerald v. Fitzgerald & Mallory Construction 
Co., 44 Neb. 463, 62 N. W. 899; viz.: 

“It is a rule recognized alike by state and federal tri- 
bunals that the court which first acquires jurisdiction of 
the subject of an action will retain such jurisdiction until 
the final determination of the controversy.” 

In Taylor v. Taintor, 16 Wall. (U. S.) 366, 370, the rule 
is stated in this language: 

“Where a state court and a court of the United States 
may each take jurisdiction, the tribunal which first gets 
it holds it to the exclusion of the other, until its duty is 
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fully performed and the jurisdiction invoked is exhausted ; 
and this rule applies alike in both civil and criminal cases. 
It is indeed a principle of universal jurisprudence that 
where jurisdiction has attached to a person or thing, it is 
—unless there is some provision to the contrary—exclusive 
in effect until it has wrought its function.” 

See, also, Sharon v. Sharon, 84 Cal. 424, 23 Pac. 1100; 
Patterson v. Veasey, 295 Fed. 163; Burke Construction Co. 
v. Kline, 271 Fed. 605; Ward v. Foulkrod, 264 Fed. 627; 
State v. Chicago, R. I. & P. R. Co., 100 Neb. 268, 159 N. W. 
410. 

Therefore, it follows that this court will not entertain 
jurisdiction to determine plaintiff’s right of recovery as to 
the taxes paid by it under protest, and that the action of 
the trial court in denying a recovery therefor is approved. 

The other demands of plaintiff in this proceeding, not 
embraced in the recovery of the moneys so paid “under 
protest,’ must be determined by a proper construction of 
enactments applicable thereto. 

It is a general rule: “In seeking to ascertain the legis- 
lative intent where the language of a statute is ambiguous, 
the courts will take into consideration all the facts and 
circumstances existing at the time of, and leading up to, its 
enactment, such as * * * the state of the existing law,” etc. 
59 C. J. 1014. 

This court announced this principle in the following 
form: “The legislature must be presumed to have had in 
mind all previous legislation upon the subject, so that in 
the construction of a statute we must consider the pre- 
existing law and any other acts relating to the same sub- 
ject.” Nebraska District of Evangelical Lutheran nee v. 
McKelvie, 104 Neb. 93, 175 N. W. 531. 

With these principles in view, we note that, “‘An act en- 
titled ‘An act incorporating metropolitan cities, and de- 
fining, regulating, and prescribing their duties, powers, and 
government,’ ”’ was passed with an emergency clause, and 
was approved March 30, 1887. Laws 1887, ch. 10. This 
was the first creation of metropolitan cities in this state. 
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Section 79 of this act empowered the mayor and council to 
levy and collect general taxes to the extent therein speci- 
fied. This section also provided: ‘The valuation of such 
property to be taken from the last previous assessment 
roll of the proper county, and it shall be the duty of the 
county clerk to permit the city clerk to make out from the 
assessment rolls of the county an assessment roll for the 
city of all property liable to taxation as above specified.” 
By section 85 of this act, certain specific provisions were in- 
corporated governing the year 1887, and this act then pro- 
vided that the mayor and council should thereafter make 
the annual levy at the first regular meeting of the city 
council in February of each year. Section 86 provided that 
city taxes so levied should become delinquent on the first 
day of July next succeeding. Section 92 provided that 
“municipal taxes * * * upon real estate * * * are hereby 
made a perpetual lien thereupon from the day on which 
the same were levied.” 

By section 10, ch. 7, Laws 1891, as subsequently enacted, 
pertaining to metropolitan cities and as part of the laws 
controlling city assessments, it was provided: “The valua- 
tion of such property to be taken from the last previous 
assessment book or books of the assessor, assessing prop- 
erty for and within metropolitan cities, as by him returned 
and assessed. The city clerk shall annually make a copy 
of such assessment for the purposes of taxation as herein 
provided and said assessor shall permit the making of the 
copy hereby contemplated.” 

In State v. Mayor and City Council of the City of Omaha, 
39 Neb. 745, 58 N. W. 442, this law of 1891 was construed 
as requiring estimates of metropolitan school districts to 
be filed with the city council, and it was held that the 
power to determine the amount necessary to be raised by 
taxation and the levy required for that purpose was left 
with the city council, and an injunction to control - their 
discretion was denied. 

The next act which sibstantially changed the — laws 
of cities of the metropolitan class was chapter 10, Laws 
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1897, which was passed with an emergency clause and took 
effect on March 15, 1897. It provided for a tax commis- 
sioner, who should be the assessor of the city; for the 
assessment of property for municipal purposes to be made 
by the tax commissioner and his deputies, appointed and 
qualified, between the 15th day of September and the 15th 
day of November of each year; for the review and equal- 
ization of such assessments; and that (sec. 138) “The 
mayor and council shall have power, and it shall be their 
duty, at the first regular meeting of the council in Febru- 
ary in each year, by ordinance to levy taxes for municipal 
purposes on all the real estate and personal property, 
moneys and credits, including all interests, bonds, capital 
stock, franchise and businesses within the corporate limits 
of the city not exempt from taxation under the laws of this 
state, based upon the assessment for the year in which the 
levy is made,” ete. The taxes so levied became delinquent 
on July 1st next succeeding the levy, and municipal taxes 
upon real estate were “made a perpetual lien thereupon 
from the day on which the same were levied.” It is thought 
that under this act of 1897 the metropolitan school district 
taxes were properly levyable by the mayor and council of 
Omaha. 
The next important change in the municipal revenue 
laws occurred when chapter 14, Laws 1905, was passed, 
with an emergency clause, and which went into effect on 
the day of its approval, viz., April 3, 1905. It repealed the 
provisions of law providing for a city tax commissioner, 
‘the annual listing and assessment of property by that of- 
ficer and his deputies, the review and equalization thereof 
by city officials, and the extension thereof in a separate 
city tax list, ete. Among the powers vested by it in metro- 
politan cities was: “In addition to the powers herein 
granted, cities governed by this act shall have power by 
ordinance: * * * To levy any tax or special assessment au- 
thorized by law.” Section 144. 

Section 143 provided in part: “When by this act the 
power is conferred upon the mayor and council to do and 
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perform’ any act or ‘thing, and the manner of exercising 
such power is not specially pointed out, the mayor and 
council may provide by ordinance the details necessary for 
the full exercise of such power.” 

' Section 144a provided: “The city council of such city 
is hereby authorized, directed and required to levy and 
collect the number of miles (mills) reported and demanded 
by the board of education of metropolitan school districts 
as now and heretofore required by the law governing such 
school districts and nothing herein contained shall be con- 
strued to in any manner repeal, amend or abridge such 
school law.” ; 

Section 145 reads in part: ‘‘It shall be the duty of the 
council to annually certify by resolution to the county 
clerk of the county in which such city is located, a gross 
sum to be raised by taxation for all municipal purposes for 
the ensuing calendar year upon all taxable property within 
the limits of the city. * * * The council shall certify such 
sums before the county board of equalization has made a 
levy for county taxes. The council shall also certify the 
levy required by the board of education of such metropoli- 
tan school district and any other sum to the said county 
clerk as may be required by this act or by general! law.” 

In section 146 the following appears: “The city council 
shall annually, in the first week in January after the levy 
provided for in the above section, set aside the following 
funds to be designated specific funds.” 

Section 160 provided for the following powers: “All gen- 
eral taxes of the city on personal and real] property in such 
city shall be levied and collected as follows: The city 
council shall annually certify to the county clerk the amount 
of general tax required for the ensuing year and shall so 
certify in the time and in the manner required by the gen- 
eral revenue law of the state. The county board shall fix 
the rate of levy necessary to raise said amount on said 
property as assessed by the county officers and the state 
board of equalization and returned to the county clerk. 
The general taxes of such city shall be entered and collected 
as a part of the consolidated tax of such county.” 
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In section 161 it is provided: “After the passage of this 
act, all general taxes on personal and real property in such 
city levied under this act shall become due May Ist and 
delinquent on July 1st of the year following the levy and 
shall draw the same rate of interest as the general taxes of 
the county and state. All general taxes levied and unpaid 
prior to the passage of this act shall become delinquent on 
the first of July next succeeding the levy thereof and shall 
draw interest at the rate of one per cent. per month pay- 
able in advance, which interest shall be collected at the 
same time and as a part of the delinquent tax.” 

It is stated in section 163: “All general municipal taxes 
upon real estate shall be a first lien upon the real estate 
upon which it is levied and take priority over all other en- 
cumbrances and liens thereon.” 

Section 166 provides: ‘““No warrant other than the war- 
rant of the county clerk, issued to the county treasurer, 
under the general revenue law shall be necessary for col- 
lection of the general taxes levied for such cities.” 

Section 185 provided for the relevy of any tax which 
was rendered invalid by any defect, error or irregularity. 

Section 216 reads as follows: “The provisions of this 
act shall not be so construed as to impair or affect the 
validity of any tax or special assessment heretofore made 
or levied under the acts by this act repealed, but all such 
taxes and special assessments shall be and remain as valid 
and binding as if this act had not been passed, and shall 
be collected and enforced in the manner provided, or which 
may hereafter be provided by law for collecting and enforc- 
ing the same. Nothing herein shall be so construed as to 
prevent further and additional provisions being made for 
the collection of any tax or special assessment heretofore 
levied or made.” 

It appears that these provisions were subsequently 
amended, but only in minor particulars. Thus, for instance, 
in 1921 the words, ‘the number of mills which the city 
desires to be levied on each dollar” valuation, were by 
chapter 116 of Laws 1921 substituted for the words, “a 
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gross sum to be raised by taxation,” as first enacted in 
1905. 

In substance, the general scheme of municipal! taxation 
established by the act of 1905 thereafter continued un- 
changed, and many of its special provisions hereinbefore 
set out were incorporated in the Compiled Statutes of 1929 
as sections 14-110, 14-501, 14-514, 14-548, 14-549, 14-554. 

It follows, therefore, that the facts and circumstances 
existing at the time and leading up to the enactment of 
chapter 14, Laws 1905, and the construction and interpre- 
tation thereof as made thereafter by the municipal authori- 
ties become important in the interpretation of the controll- 
ing statutory provisions in the instant case. 

It seems we are committed to the view that the construc- 
tion of statutory provisions of doubtful meaning given them 
by those whose duty it was to enforce them, and which 
construction the legislature has by its continued noninter- 
ference for a number of years acquiesced in, will be ap- 
proved, unless as thus construed they contravene some 
provision of the Constitution, or are clearly wrong. State 
v. Bryan, 112 Neb. 692, 200 N. W. 870. See, also, 36 Cyc. 
1140; State v. Holcomb, 46 Neb. 88, 64 N. W. 437; State v. 
Sheldon, 78 Neb. 552, 111 N. W. 372; Rohrer v. Hastings 
Brewing Co., 88 Neb. 111, 119 N. W. 27; Elmen v. State 
Board of Equalization and Assessment, 120 Neb. 141, 231 
N. W. 772. 

The act of 1905, possibly for the purpose of effecting a 
saving of taxpayers’ money, clearly evidences the legislative 
intent to completely dispense with the city tax commission- 
er, the listing and valuation of property for taxation for 
any purpose between the 15th day of September and the 
15th day of November of each year, the review and equal- 
ization of such assessment by city officials, and the making 
of a city tax list, all at the expense of the city. 

However, by this act the power to determine, levy and 
certify to the county commissioner the general taxes upon 
personal and real property was vested in the city council. 
The corresponding dates of required payment of such taxes 
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remained without change,-as it had always been under all 
of the municipal charters, viz., due May 1st, and delinquent 
July 1st, “following levy.” But no definite date for the 
making of the municipal levy by the mayor and council was 
prescribed. From the language appearing in section 146 
of the 1905 act, viz., “the city council shall annually, in the 
first week in January after the levy provided for,” set aside 
specific funds, it is obvious that the legislative intent is 
fairly expressed, that this levy to be made by the municipal 
authorities would be in or prior to January of the year in 
which the taxes so levied would become due and delinquent. 
Then, too, the language of the act of 1905 contains no 
express language identifying the particular county assess- 
ment or tax roll to which such levy was applicable, the 
words employed being, “‘on said property as assessed by the 
county officers and the state board of equalization and re- 
turned to the county clerk.” 

If it be conceded that the several provisions of the law of 
1905, defining and vesting the right to levy taxes in cities 
of the metropolitan class,, when construed together, create 
an ambiguity as to some details to be observed in carrying 
such powers into effect, such fact does not destroy the clear 
public duty to levy and collect such taxes. Express provi- 
sions in the statutes already quoted provide for that con- 
tingency. Therefore, we must conclude that, the right to 
levy the taxes by the municipal authorities being clearly 
conferred, the power of the municipality, in an appropri- 
ate manner, to supply “the details necessary for the full 
exercise of such power” must be admitted. Laws 1905, ch. 
14, sec. 143, now Comp. St. 1929, sec. 14-110. 

But, in the natural progress of events the interpretation 
of this 1905 law was presented to the municipal authorities 
in December, 1905. The saving clause thereof, above quoted 
(section 216), had continued the full force and effect of the 
levy made in February, 1905. This levy of February, 1905, 
so continued, was made on the listing and valuation as 
made by the city tax commissioner and deputies between 
September 15, 1904, and November 15, following. The pro- 


VoL. 132] JANUARY TERM, 1937 19 
Chicago & N. W. R. Co. v. Bauman 


visions of the 1905 act, heretofore quoted, construed to- 
gether, in the light of the surrounding circumstances, fair- 
ly support the inference that they evidence the legislative 
intent that the first levy of municipal taxes thereunder was 
properly to be made not later than January, 1906. Laws 
1905, ch. 14, sec. 146. In view of the power conferred upon 
the municipality, the duty to levy municipal taxes at some 
time in or prior to the month of January, 1906, and upon 
a proper valuation, was imperative. To levy these taxes 
prior to the last week in January on the listing and valua- 
tion thereafter to be made by the county assessors in 1906, 
which would not be final until reviewed and equalized by 
the board of equalization of Douglas county sitting in that 
year, and which might not be completed until after August, 
1906, could certainly never have been intended. For the 
result of this interpretation would be that taxes levied in 
January, 1906, or prior thereto, on the valuation so arrived 
at, would, by the terms of the law controlling, be due May 
1, 1906, delinquent July 1, 1906, and would bear penalties 
for sixty days prior to the time the basis of the assessment 
—the valuation of 1906—was available to the taxpayer for 


- the determination of the amount of his taxes which the 


city was exacting in 1906. Then, too, particularly after the 
adoption of the amendment requiring taxes to be levied 
“by number of mills * * * on each dollar’ valuation, such 
an interpretation would necessarily result in requiring a 
levy of taxes strictly limited by statute to be made prior to 
the possibility of ascertaining the “valuation,” the limiting 
element on which such levy must be based. Obviously this 
result is so unreasonable that the construction of law upon 
which it must rest should not be adopted if another reason- 
able alternative is presented. This is afforded by the very 
terms of the act under consideration if the interpretation 
be accepted as requiring the levy in or prior to January, 
1906, to be made on the last prior county and state listing 
and valuation of property for assessment, for such levy 
would then be applied to the assessment roll of 1905, with 
the result that all the calls of the statute would be met with- 
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out hardship or unreasonable exactions. It would be but 
recurring to, and adopting by the municipal authorities by 
construction, what was once expressly prescribed for this 
purpose by the act of March 1, 1887, viz., “the valuation 
of such property to be taken from the last previous assess- 
ment roll of the proper county.” It would seem that this 
construction would be reasonable and substantially in har- 
mony with all of the express terms of the act of 1905. In 
addition, it would also seem plain that, even if it be con- 
tended that it was essential that the municipal authorities 
exercise the powers on them conferred by section 1438 of 
the act of 1905, they were not without full power so to do. 
It would seem to follow as a necessary conclusion that the 
acceptance of the county assessment roll as made in 1905, 
as determining the valuation and ownership of property 
for the purpose of the taxes assessed in or prior to Janu- 
ary, 1906, must be deemed to have been contemplated by 
the act of 1905. The present record is silent as to what 
was actually done by the municipal authorities of Omaha 
between 1905 and 1933. Possibly we may not be justified in 
presuming that what was done in 1933, which is clearly 
established by the evidence in this record, represented the © 
established course of procedure in Omaha continuously 
since 1905. But it must be admitted that the proceedings 
of the taxing authorities of Omaha in 1933, embodied in the 
bill of exceptions in this case, is strictly consistent with 
what is here presented as the proper interpretation of the 
act of 1905, as its provisions were continued in subsequent 
legislation and now remain in force and effect. In fact, the 
tax procedure then prescribed has continued and now re- 
mains substantially unchanged. 

As to the questioned levies of city taxes which are not 
included in the causes of action removed to the federal 
district court, the procedure followed by the taxing au- 
thorities, so far as disclosed by the record and the facts as 
found in plaintiff’s briefs, appears to have been in sub- 
stantial conformity with the provisions of the act of 1905 
as thereafter continued by subsequent amendments and re- 
enactments, and which are now in force. 
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It would seem that the entire situation here presented 
is properly within the purview of the rule announced in 
State v. Bryan, 112 Neb. 692, 200 N. W. 870, hereinbefore 
referred to, which we are constrained to follow as the con- 
trolling principle applicable to the record before us. 

The form of the action, as well as the issues as framed 
by the pleadings, imposed upon the plaintiff the burden of 
establishing the invalidity of the city taxes challenged, and 
this it has failed to do. 

In this connection, we do not overlook the provisions of 
chapter 134 of the Laws of 1933. Assuming, but not de- 
termining, the validity of this enactment, its provisions are 
limited to dates of payment, dates of delinquency, and in- 
terest on city taxes, etc. Neither expressly nor by necessary 
implication does it in any manner alter the prescribed 
course of procedure in the determination of valuations, 
the securing of a listing of assessable property, and the 
making of the proper levy thereon. These remain un- 
changed, and since 1906 there has been provided by law 
but one annual levy of city and school district taxes. The 
effect of chapters 134 and 135 of the Laws of 1933, so far 
as applicable to the matters here under consideration, must 
be deemed as an act of grace on the part of the sovereign, 
extending the time for payment and delinquency of city 
levies of taxes to the respective dates expressed in these new 
enactments, 

There being no proof in the record of the making of a 
double levy and assessment in any one year, this act of 
grace may not be made the basis of an attack on taxes in 
their origin properly annually levied and assessed. 

Therefore, it follows that the actions of the district 
court for Douglas county in denying the relief prayed for 
and in dismissing this proceeding, as well as that of Chi- 
cago, St. Paul, Minneapolis & Omaha Railway Company 
v. Bauman, No. 29939, Wels) in all respects, correct and 
its judgments are” 

’ AFFIRMED. 
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LEO N. SWANSON, PETITIONER, V. STATE OF NEBRASKA ET 
AL., RESPONDENTS. 
271 N. W. 264 
FILED JANUARY 25, 1987. No. 30064. 


1. Constitutional Law: AMENDMENTS. “The self-imposed limitations 
on the power of the people to amend their fundamental law 
should not be so construed as to defeat the will of the people, 
plainly expressed, on account of a slight and unimportant 
failure to comply literally with such limitations, if the require- 
ments are substantially observed.” State v. Winnett, 78 Neb. 
379, eae N. W. 1113. 

Where the Constitution prescribes certain 
seers for the giving and publication of notice, in the 
submission to the electors of a proposed constitutional amend- 
ment, there must be a substantial compliance only with such 
requirements in order to effect either a valid submission or 
edopuion of the proposal. 

Under the provisions of section 1, art. XVI, 

and uae tick 4, art. III of the Constitution, the result of the 

vote upon a proposed constitutional amendment is to be deter- 
mined by the state canvassing board, and, if it carries by the 
required majority, it becomes operative on the date of the 

OVEEHORS proclamation to that effect. 

The proposed amendment to section 1, art. 

IV of ie Constitution, as set out in chapter 188, Laws 1935, 

is held to have been properly submitted to and adopted by the 

electorate of the state and such amendment became effective 
on December 15, 1936, the date of the governor’s proclamation. 

A title is not necessary to an act providing 

for the submission of a proposed amendment to the Consti- 

tution, and if a title has been inserted it will be treated as 
null and void. 


CONSTRUCTION. “A _ constitutional amend- 
ment heconies an integral part of the instrument and must 
be so construed. It must be harmonized, if possible, with all 
other provisions, and effect must be given to every section 
and clause as well as the whole instrument.” Luikart v. 
Higgins, 130 Neb. 395, 264 N. W. 908. 

$ : In construing a _ constitutional 
amendment for the purpose of ascertaining the intent of the 
people in adopting it, the courts must find such intent in the 
language of the amendment itself and they are not to hold that 
the people intended anything different from what the language 
employed imports. 
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8. : . The intent of the people in adopting 
the amendment under consideration, as determined from the 
amendment itself, was to deprive the commissioner of public 
lands and buildings of his status as a constitutional officer 
and, to that patent, the amendment is self-executing. 

The amendment adopted does not 
ee or by “inipligation abolish the office of commissioner 
of public lands and buildings as an executive office of this 
state. 


i The amendment under consideration 
does not expressly or by implication repeal existing statutes 
imposing duties and obligations upon the commissioner of 
public lands end buildings. 


The language of the amendment 
ee is sally ineffective to in any manner affect the lawful 
discharge of the official duties imposed by law upon the office of 
commissioner of public lands and buildings. 

: : All appropriations heretofore law- 
fully made for the support and maintenance of the office of 
commissioner of public lands and buildings remain as valid 
and subsisting appropriations after the adoption of the amend- 
ment in question. 


Original action by Leo N. Swanson against the state and 
others to determine his legal rights and official status. 
Judgment for petitioner. 


Crofoot, Fraser, Connolly & Stryker, for petitioner. 


William H. Wright, Attorney General, and Milton C. 
Murphy, for respondents. 


Heard before Goss, C. J., ROSE, Goon, EBERLY, DAY, 
PAINE and CARTER, JJ. 


CARTER, J. 

This is an action brought under our declaratory judgments 
act by Leo N. Swanson for the purpose of determining his 
legal rights and official status after the purported adoption 
of an amendment to the Constitution of this state affecting 
the office of commissioner of public lands and buildings 
which he formerly held and to which he now claims to be 
entitled. 

The record discloses that petitioner, at the general elec- 
tion held in November, 1934, was elected commissioner of 
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public lands and buildings for a two-year term commencing 
the first Thursday after the first Tuesday in January, 1935, 
and, after qualifying, entered upon the discharge of the 
duties of that office. At the election held in November, 
1936, petitioner was a candidate for reelection to the same 
office and received a majority of the votes cast for the 
candidates for the office. 

It also appears that the 1935 session of the legislature 
passed an act, known as House Roll No. 404, providing for 
the submission of a proposed amendment to section 1, art. 
IV of the Constitution, to the electorate of this state. Laws 
1935, ch. 188. That part of section 1, art. IV of the Consti- 
tution, that is material in the consideration of this case is 
as follows: “The executive officers of the state shall be the 
governor, lieutenant governor, secretary of the state, au- 
ditor of public accounts, commissioner of public lands and 
buildings, treasurer, attorney general, superintendent of 
public instruction and the heads of such other executive 
departments as may be established by law.” The effect of 
the proposed amendment to the above section of the Consti- 
tution was to remove therefrom the words “commissioner 
of public lands and buildings.” The proposal thus sub- 
mitted was voted upon by the electorate of Nebraska at the 
general election held in November, 1936, and, after a tabu- 
lation and canvass of the votes cast thereon, the governor, 
on December 15, 1936, by proclamation formally declared 
that “said proposed amendment is now in full force and 
effect as a law of the state and as a part of the Constitution 
of the state of Nebraska from the date of this proclama- 
tion.” Pursuant to this proclamation, the petitioner, so far 
as possible, was deprived of the exercise of the powers in- 
cident to the office of commissioner of public lands and 
buildings, all compensation denied him from and after 
November 3, 1936, the date of the general election, and all 
of his official acts performed subsequent to that date re- 
fused and denied as legal and official acts by other officials 
charged with the administration of the governmental af- 
fairs of the state. 
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The first contention made by petitioner is that provisions 
for the amendment of the Constitution are mandatory and 
must be complied with, and that there was no substantial 
compliance with the requirements of section 1, art. XVI 
of the state Constitution, which provides that “such pro- 
posed amendments shall be entered on the journals, with 
the yeas and nays.” The stipulation of facts shows that the 
title of the bill appears in the journal of each house of the 
legislature. The journals of each house further show that 
the yeas and nays were noted therein and that the consti- 
tutional requirement of a three-fifths vote in each house 
had been obtained. In State v. Winnett, 78 Neb. 379, 110 
N. W. 1118, a case involving the point being considered, the 
court said: “The self-imposed limitations on the power of 
the people to amend their fundamental law should not be 
so construed as to defeat the will of the people, plainly ex- 
pressed, on account of a slight and unimportant failure to 
comply literally with such limitations, if the requirements 
are substantially observed.” Under the authority of this 
case, the journals of the two houses of the legislature show 
a substantial compliance with section 1, art. XVI of. the 
Constitution, in so far as they affect House Roll No. 404. 

It appears that there was not a strict compliance with 
that part of section 1, art. XVI of the Constitution, which 
provides that the proposed amendment shall be “published 
once each week for four weeks, in at least one newspaper 
in each county, where a newspaper is published, immedi- 
ately preceding the next election of members of the legis- 
lature.” The record shows that in one county of the state 
publications of the notice were not made on the correct 
dates; in three others, publications were not run the re- 
quired number of times. In State v. Cline, 118 Neb. 150, 
224 N. W. 6, this court said: ‘‘Nevertheless, where the Con- 
stitution itself prescribes certain procedure relative to an 
important element, as the giving and publication of notice, 
in the submission to the electors of a proposed amendment, 
there must be a substantial compliance with such require- 
ments in order to effect either a valid submission or adop- 
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tion of the proposal.” See, also, In re Senate File 31, 25 
Neb. 864, 41 N. W. 981; Weston v. Ryan, 70 Neb. 211, 97 
N. W. 347; State v. Winnett, supra. We therefore conclude 
that, under the authorities cited, the requirements of sec- 
tion 1, art. XVI of the Constitution, as to publication and 
notice of the amendment to the electorate of Nebraska, were 
substantially complied with and the petitioner’s conten- 
tions to the contrary are without merit. 

The petitioner next contends that the official canvass of 
the votes cast for and against the proposed constitutional 
amendment must be made by the legislature when it con- 
venes in 1987, and that until such canvass is made and the 
result determined the amendment cannot become effective. 

The respondents insist that an amendment to a constitu- 
tional provision takes effect as of the date of the election 
at which it was submitted, regardless of the method, time 
or means of ascertaining the result of the election. In sup- 
port of this contention the attorney general cites the fol- 
lowing cases: State v. Winnett, supra; State v. Dean, 84 
Neb. 344, 121 N. W. 719; In re Senate File 31, supra; Te- 
cumseh Nat. Bank v. Saunders, 51 Neb. 801, 71 N. W. 779. 
It will be noted that State v. Dean, supra, was decided on 
May 7, 1909, and that the other decisions referred to were 
of an earlier date. Due to constitutional changes since 
1909, a construction of section 4, art. III, and section 1, 
art. XVI of the Constitution, will be determinative of the 
proposition now under consideration, and, to the extent 
that the same may be in conflict with the doctrine an- 
nounced in the cases cited, necessarily supersedes the same. 

Section 1, art. XVI, reads as follows: “Either branch of 
the legislature may propose amendments to this Consti- 
tution, and if the same be agreed to by three-fifths of the 
members elected to each house, such proposed amendments 
shall be entered on the journals, with the yeas and nays, 
and published once each week for four weeks, in at least 
one newspaper in each county, where a newspaper is pub- 
lished, immediately preceding the next election of members 
of the legislature. At such election said amendments shall 
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be submitted to the electors for approval or rejection upon 
a ballot separate from that upon which the names of can- 
didates appear. If a majority of the electors voting on any 
such amendment adopt the same, it shall become a part of 
this Constitution, provided the votes cast in favor of such 
amendment shall not be less than thirty-five per cent. of 
the total votes cast at such election. When two or more 
amendments are submitted at the same election, they shall 
be so submitted as to enable the electors to vote on each 
amendment separately.” 

Section 4, art. III, so far as applicable to the present 
question, was first adopted in 1912, and is as follows: “A 
measure initiated shall become a law or part of the Consti- 
tution, as the case may be, when a majority of the votes 
cast thereon, and not less than thirty-five per cent. of the 
total vote cast at the election at which the same was sub- 
mitted, are cast in favor thereof, and shall take effect upon 
proclamation by the governor which shall be made within 
ten days after the official canvass of such votes. The vote 
upon initiative and referendum measures shall be returned 
and canvassed in the manner prescribed for the canvass 
of votes for president. The method of submitting and adopt- 
ing amendments to the Constitution provided by this sec- 
tion shall be supplementary to the method prescribed in the 
article of this Constitution, entitled, ‘Amendments’ and the 
latter shall in no case be construed to conflict herewith.” 
(Italics ours.) 

Webster’s New International Dictionary defines ‘‘supple- ° 
mentary” as “Added as a supplement; additional; being, or 
serving as, a supplement.” 

In McCleary v. Babcock, 169 Ind. 228, 82 N. E. 453, that 
court, in discussing a supplemental act, says: ‘‘It is that 
which supplies a deficiency, adds to, or completes, or ex- 
tends that which is already in existence, without changing 
or modifying the original. State v. Board (1897) 16 Ohio 
Cir. Ct. Rep. 218, 221; Rahway Savings Institution v. Rah- 
way (1890) 53 N. J. Law, 48, 20 Atl. 756.” 

In Rahway Savings Institution v. Rahway, 53 N. J. Law, 
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48, 20 Atl. 756, Magie, J., says in part: “The ordinary mean- 
ing of the word ‘supplement’ doubtless is ‘a supplying by 
addition of what is wanting.’ A glance at our legislation 
from the time of the adoption of the constitutional provi- 
sion will show that the word has constantly been used in a 
sense so broad as to possibly justify a claim that it has 
acquired thereby a special meaning broader than the or- 
dinary one. But for the purposes of this case it is sufficient 
to say, that the ordinary meaning of the word will, under 
our construction of this clause, cover every species of 
amendatory legislation which goes to complete the legis- 
lative scheme.” 

So, also, “A supplemental act is one designed to improve 
an existing statute, by adding something thereto without 
changing the original text.” First State Bank v. Bottineau 
County Bank, 56 Mont. 363, 185 Pac. 162, 8 A. L. R. 631. 

The language of section 4, art. III, viz., “the method of 
* * * adopting amendments to the Constitution provided 
by this section shall be supplementary to the method pre- 
scribed in the article of this Constitution, entitled, ‘Amend- 
ments,’”’ refers to section 1, art. XVI, already quoted 
herein. 

In the constitutional provisions under consideration we 
have an example of a constitutional modification made by 
reference contained in a supplemental constitutional en- 
actment. In principle, ‘legislation by reference” has been 
accorded unquestioned recognition by our precedents. 
Richardson v. Kildow, 116 Neb. 648, 218 N. W. 429; Sheri- 
dan County v. Hand, 114 Neb. 813, 210 N. W. 278; State v. 
Moorhead, 100 Neb. 298, 159 N. W. 412. 

In dealing with cases of legislation by reference, it is 
obvious that the primary consideration to be kept in view 
is the general scope and object of the amending legislation. 
Tracey v. Preity & Sons (1901) 1Q. B. (Eng.) 444. 

It is equally obvious that the proper rule of construction 
would be substantially the same when constitutional pro- 
visions of an identical nature are under consideration. 

Therefore, it follows that the proper construction of the 
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above provision, already quoted from section 4, art. III of 
the Constitution, is, in legal effect, to supplement, to add to 
and incorporate in section 1, art. XVI, as though physically 
a part thereof, the following provisions contained in the 
former: That “the vote” on such amendment “shall be re- 
turned and canvassed in the manner prescribed for the 
canvass of votes for president,” and “shall become a * * * 
part of the Constitution * * * when a majority of the votes 
cast thereon * * * are cast in favor thereof, and shall take 
effect upon proclamation by the governor which shall be 
made within ten days after the official canvass of such 
votes.” 

It will also be noted that the provisions quoted, essen- 
tially a constitutional mandate, supersede and set aside all 
conflicting legislative provisions. 

It follows that the official canvass made by the board of 
canvassers properly determined the result of the election, 
and the amendment first became effective on the date and 
as proclaimed by the governor. Up to that time, the 
powers, privileges, rights and duties of the commissioner 
of public lands and buildings were, and could be, in no 
manner affected or modified. 

The only question remaining is a determination of the 
effect of the constitutional amendment after it became a 
part of the Constitution of the state. 

Preliminary to the consideration of the effect of the con- 
stitutional amendment before us, it is to be remembered, 
“In creating a legislative department and conferring upon 
it the legislative power, the people must be understood to 
have conferred the full and complete power as it rests in, 
and may be exercised by, the sovereign power of any 
country, subject only to such restrictions as they may have 
seen fit to impose, and to the limitations which are contained 
in the Constitution of the United States. The legislative 
department is not made a special agency for the exercise of 
specifically defined legislative powers, but is entrusted with 
the general authority to make laws at discretion. * * * ‘It 
has never been questioned, so far as I know,’ says Redfield, 
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Ch. J., ‘that the American legislatures have the same un- 
limited power in regard to legislation which resides in the 
British Parliament, except where they are restrained by 
written Constitutions. That must be conceded, I think, to 
be a fundamental principle in the political organizations 
of the American states. We cannot well comprehend how, 
upon principle, it should be otherwise. The people must, 
of course, possess all legislative power originally. They 
have committed this in the most general and unlimited man- 
ner to the several state legislatures, saving only such re- 
strictions as are imposed by the Constitution of the United 
States, or of the particular state in question.’” 1 Cooley, 
Constitutional Limitations (8th ed.) 175, 177. 

The principles above enunciated have long been approved 
in this jurisdiction, and we are fully committed to the doc- 
trine that the Constitution of this state is not a grant but 
a restriction on legislative power, and that the legislature 
may legislate upon any subject not inhibited by the Con- 
stitution. Hallenbeck v. Hahn, 2 Neb. 377; State v. Lan- 
. easter County, 4 Neb. 537; State v. Dodge County, 8 Neb. 
124; Shaw v. State, 17 Neb. 334, 22 N. W. 772; Magneau v. 
Fremont, 30 Neb. 843, 47 N. W. 280; State v. Moorhead, 99 
Neb. 527, 156 N. W. 1067. 

This necessarily includes the proposition that, subject to 
limitations and restrictions expressly imposed by constitu- 
tional provisions, the power to create or continue an office 
is vested in the legislative department of government. 46 
C. J. 983; 28 Am. & Eng. Ency. of Law (2d ed.) 328. 

Prior to the adoption of the constitutional amendments 
of 1920, the executive department was strictly defined and 
the officers composing it strictly limited to those enumer- 
ated in section 1, art. V of the Constitution of 1875. Sec- 
tion 26, art. V, provided: “No other executive state office 
shall be continued or created, and the duties now devolving 
upon officers not provided for by this Constitution shall 
be performed by the officers herein created.” 

The conclusion of this court as to the effect of those pro- 
visions was that “the creation of an executive state office, 


VoL. 132] JANUARY TERM, 1937 91 


Swanson v. State 


or the providing for the election or appointment of an 
executive state officer not provided for in said article, 
could not well have been more clearly inhibited.” Jn re 
Railroad Commissioners, 15 Neb.:679, 50 N. W..276. 

However, the public policy established in these consti- 
tutional provisions was, in 1920, substantially and radically 
modified. The attempt to constitutionally define the execu- 
tive department of the state, and definitely enumerate those 
who constituted it, was abandoned. Section 1, art. IV of 
the new Constitution, provided: “The executive officers of 
the state shall be. (here follows enumeration) * * * and the 
heads of such other executive departments as may be estab- 
lished by law.’ (Italics ours.) 

By these amendments the inhibitory powers previously 
inherent in these constitutional provisions practically 
ceased to exist. 

Taking up the consideration of the amendment here in- 
volved, in the light of the foregoing discussion, it will be 
noted that the amendment in question first appears as 
House Roll No. 404, adopted by both houses of the legisla- 
ture of 1935, and approved May 27, 1935. Conforming to 
the form of an ordinary legislative enactment, it was 
drafted with a title, a purview, and an enacting clause, 
with the second paragraph of the enactment providing for 
its submission at the general election in November, 1936, 
to the voters for their approval or rejection. The restric- 
tive title employed was “An act for a joint and concurrent 
resolution to amend section 1, art. IV, Constitution of the 
state of Nebraska, 1875, * * * and to abolish the office of 
commissioner of public lands and buildings.” Considering 
it as a statute would be considered, in view of section 14, 
art. III of the Constitution, providing that no bill shall 
contain more than one subject, and that the same shall be 
clearly expressed in the title, the import of the amendment 
would be strictly restricted in its application to the section 
of the Constitution named therein, and thus would be neces- 
sarily limited by the form in which it was enacted. 

‘However, while considering a similar question then be- 
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fore this court, in reply to an interrogatory relative to the 
effect of a claimed defective title of “A bill for an act to 
submit to the electors of the state, for rejection or ap- 
proval, an amendment,” Maxwell, J., in the case of In re 
Senate File 31, supra, stated: “In answer to the fourth in- 
terrogatory, we will say that no title is necessary to a pro- 
posed amendment or amendments to the Constitution, and 
if a title has been inserted it may be treated as null and 
void. A proposition to amend the Constitution, when 
adopted by the necessary three-fifths votes of all the mem- 
bers elected to each house, is in no sense a-law. It is a mere 
proposal, based, it is to be presumed, upon a public demand 
for its submission, but it will possess no validity until rati- 
fied by a majority of all the votes cast at the election. If 
two or more propositions are submitted, they are to be sub- 
mitted separately. There is a good reason why but one 
subject should be embraced in a bill designed to become a 
law by action of the legislature and governor, and that the 
subject should be clearly expressed in the title, as without 
such condition experience has shown that provisions of a 
very objectionable character, which there was no possi- 
bility of passing independently, were attached to meritori- 
ous bills and smuggled through, or knowingly voted for by 
members to prevent the defeat of meritorious measures. 
In other words, as said by this court in White v. City of 
Lincoln, 5 Neb. 505, the object ‘is to prevent surreptitious 
legislation by incorporating into a bill obnoxious provisions 
which have no connection with the general object of the 
bill, and of which the title gives no indication.’ No such 
reasons obtain, however, in submitting a- proposition to 
amend the Constitution, and the provisions of the Consti- 
tution are not applicable thereto.” (Italics ours.) 

The conclusion follows that “the title” that accompanied 
House Roll No. 404, during its legislative existence, is 
“null and void” and surplusage, and formed no part of the 
proposed amendment ultimately submitted for adoption. 
It was evidently so properly considered by the authorities 
charged with the publication thereof, because the record 
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now here presented discloses that the title constituted no 
part of the amendment as actually published pursuant to 
section 1, art. XVI. 

The text so actually submitted was as follows: “Section 
1. The executive officers of the state shall be the governor, 
lieutenant governor, secretary of the state, auditor of pub- 
lic accounts, treasurer, attorney general, superintendent of 
public instruction and the heads of such other executive 
departments as may be established by law. The legislature 
may provide for the placing of the above named officers 
as heads over such departments of government as it may 
by law ereate. The governor, lieutenant governor, attor- 
ney general, secretary of state, auditor of public accounts, 
and treasurer shall be chosen at the general election held 
in November, 1922, and in each even numbered year there- 
after, and their term of office shall be two years and until 
their successors shall be elected and qualified. The superin- 
tendent of public instruction shall be elected in November, 
1922, and every four years thereafter, and his term of of- 
fice shall be four years and until his successor shall be 
elected and qualified. The records, books and papers of all 
executive officers shall be kept at the seat of government, 
and such officers, excepting the lieutenant governor, shall 
reside there during their respective terms of office. Officers 
in the executive department of the state shall perform such 
duties as may be provided by law. The heads of all execu- 
tive departments established by law, other than those to 
be elected as provided herein, shall be appointed by the 
governor, with the consent of a majority of all the members 
elected to the legislature, but officers so appointed may be 
removed by the governor. Subject to the provisions of this 
Constitution, the heads of the various executive or civil 
departments shall have power to appoint and remove all 
subordinate employees in their respective departments.” 

A careful examination of the amendment thus submitted 
and adopted discloses that what was actually done and 
accomplished was so clear and certain as to preclude con- 
struction, so far as the question here presented for con- 
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sideration is concerned. It effected the deletion of the 
words “commissioner of public lands and buildings” from 
section 1, art. IV of the state Constitution, as theretofore 
existing. The new section 1, art. IV, created by this 
amendment, upon its adoption became a new, complete sec- 
tion of the Constitution, as much so as if originally incor- 
porated in the Constitution, and is to be construed accord- 
ingly. If possible, it must be harmonized with all the other 
provisions of the Constitution. 1 Cooley, Constitutional 
Limitations (8th ed.) 129. The well-recognized rule appli- 
cable is that effect must be given, if possible, to the whole 
instrument and to every section and clause, in the light of 
the historical development of the principle involved and 
contained therein. The Constitution as amended must be 
construed as a whole. 

The following statement of the rule under discussion 
has received approval in this jurisdiction: “A constitution- 
al amendment becomes an integral part of the instrument 
and must be so construed. It must be harmonized, if pos- 
sible, with all other provisions, and effect must be given to 
every section and clause as well as the whole instrument.” 
Lutkart v. Higgins, 130 Neb. 395, 264 N. W. 908. See, also, 
Hooper Telephone Co. v. Nebraska Telephone Co., 96 Neb. 
245, 147 N. W. 674. 

It will also be remembered that, while a clause in a con- 
stitutional amendment will prevail over a provision in the 
original instrument inconsistent with the amendment, “dis- 
tinct constitutional provisions are repugnant to each other 
only when they relate to the same subject, are adopted for 
the same purpose, and cannot be enforced without sub- 
stantial conflict.” 12 C. J. 709. 

So, also, it is a well-recognized canon of construction 
that, “when general and special provisions of a Constitu- 
tion are in conflict, the special provisions should be given 
effect to the extent of their scope, leaving the general pro- 
visions to control in cases where the special provisions do 
not apply.” 12 C. J. 709. 

It must also be remembered that, while it is the duty of 
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the courts to ascertain and carry into effect the intent and 
purpose of the framers of a Constitution, or of an amend- 
ment thereto, duly adopted, this intent must be that which 
they have embodied in the instrument itself. 12 C. J. 703. 

In State v. De Lorenzo, 81 N. J. Law, 618, 79 Atl. 839, it 
is stated: ‘““The existence of a constitutional limitation upon 
the legislative power is to be established and defined by 
words that are found written in that instrument, and not 
by reference to some spirit that is supposed to pervade it 
or to underlie it or to overshadow the purposes and provi- 
sions expressed in its written language.” 

Further, in People v. City Council of Denver, 60 Colo. 
370, 153 Pac. 690, we find this language: “In other words, 
in construing a constitutional provision, for the purpose of 
ascertaining the intent of the people in adopting it, when 
its language is explicit, the courts are bound to seek for the 
intention in the words of the provision itself, and they are 
not to suppose or hold that the people intended anything 
different from what the meaning of the language employed 
imports.” 

The foregoing part of this opinion to a large extent 
states the expressed views of Mr. Justice Eberly. 

The intent of the people in adopting the amendment be- 
fore us will be determined in the light of the foregoing dis- 
cussion. It must be borne in mind that, while the amend- 
ment is an integral part of the Constitution, the original 
provision actually remains as a part of the Constitution 
for purposes of construction. It is therefore possible to 
consider the original section as well as the amendment to 
determine the intent of the people in adopting the amend- 
ment. In the original section the name of “commissioner 
of public lands and buildings’ was listed among the other 
executive officers of the state that were specifically named. 
The adopted amendment is in the exact language of the 
original section except that the name “commissioner of 
public lands and buildings” is left out. We are of the 
opinion that these facts indicate a clear intent to eliminate 
the commissioner of public lands and buildings as a consti- 
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tutional executive officer of this state. There certainly can 
be no presumption that the people of this state did not in- 
tend to accomplish something by adopting the amendment. 
It is the duty of this court, in construing the effect of what 
was done, to give the amendment the most favorable intend- 
ment that can be gleaned from a construction of all of the 
provisions of the Constitution after the adoption of the 
amendment. ‘A constitutional provision therefore should 
not be construed so as to defeat its evident purpose, but 
rather so as to give it effective operation, and suppress the 
mischief at which it was aimed.” 6 R. C. L. 50, sec. 45. 

In School District v. City of Pontiac, 262 Mich. 338, 247 
N. W. 474, the court in a like situation said: 

“We are asked to construe in certain particulars this 
amendment to the Constitution. Unfortunately it is couched 
in language so ambiguous that able counsel after much 
study and reflection are far from being in accord as to its 
proper construction. Even some of those who were instru- 
mental incident to initiating the amendment seem to differ 
widely as to what was to be accomplished thereby. Be- 
cause of such ambiguity, it becomes the duty of the court 
to construe the amendment as worded in the light of estab- 
lished rules for the construction of constitutional provi- 
sions. Much has already been written concerning proper 
rules for such construction. Extended review of these rules 
would not be particularly helpful. Fortunately the pertin- 
ent fundamental guides for such construction have been 
clearly and concisely stated in former decisions of this 
court: 

“It is a maxim that the object of construction, as ap- 
plied to a written Constitution, is to ultimately ascertain 
and give effect to the intent of the people in adopting 
it. * * * 

“In construing constitutional provisions where the 
meaning may be questioned, the court should have regard 
to the circumstances leading to their adoption and the pur- 
pose sought to be accomplished.’ Kearney v. Board of State 
Auditors, 189 Mich. 666.” 
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We conclude therefore that the intent of the people, as 
shown within the four corners of the Constitution itself, 
was to remove the commissioner of public lands and build- 
ings from the list of executive state officers named in the 
Constitution. Such an intent being apparent, other provi- 
sions of the Constitution in conflict with the latest expres- 
sion of the public will, under recognized rules of construc- 
tion hereinbefore expressed, must be treated as superseded 
by the amendment and harmonized with it in order to ac- 
complish the intent of the electorate as determined from 
an examination of the Constitution and the adopted amend- 
ment. We necessarily conclude that, on and after the gov- 
ernor’s proclamation of December 15, 1936, the office of 
commissioner of public lands and buildings ceased to be a 
constitutional office in this state. 

The question immediately arises whether the office of 
commissioner of public lands and buildings was completely 
abolished by the constitutional amendment. It will be noted 
that the amendment contains no specific words purporting 
to abolish the office. We fail to find any language from 
which such an intent can be implied. The removal of the 
name of “commissioner of public lands and buildings” 
from the list of constitutional executive officers of the state 
certainly cannot of itself amount to an abolition of the 
office unless reasonable intendments of that nature can 
reasonably be drawn from what was done. 

It is quite apparent that executive officers of the state 
can exist without being specifically named in the Consti- 
tution. The very section amended, section 1, art. IV, spe- 
cifically provides for other executive state officers when it 
states “and the heads of such other executive departments 
as may be established by law.” It must be presumed that 
the people of the state had this provision in mind when 
they voted upon the amendment. At the time the amend- 
ment was voted upon, the commissioner had many duties 
to perform that were impressed upon him by legislative 
action. Section 84-401, Comp. St. 1929, provides: “The 
commissioner of public lands and buildings shall perform 
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such duties as may be devolved upon him by law and as 
provided by section 1 of article VII of the Constitution.” 
Sections 84-402 to 84-411, inclusive, Comp. St. 1929, place 
duties and burdens upon the office of commissioner of pub- 
lic lands and buildings, all as a result of legislative action 
only. Section 72-201, Comp. St. Supp. 1935, provides for 
a secretary of the board of educational lands and funds 
and specifically states that the commissioner of public 
lands and buildings or some other member of the board 
may be such secretary. By this statute, the legislature 
clearly designates the commissioner of public lands and 
buildings as a member of the board of educational lands 
and funds. Section 72-707, Comp. St. 1929, makes and con- 
stitutes the commissioner of public lands and buildings the 
_ custodian of the state capitol and capitol grounds, includ- 
ing numerous official duties therein enumerated, all of 
which was done by legislative action. Many other sections 
of our statutory law impose duties upon the commissioner 
of public lands and buildings that we will not mention. We 
fail to find any logic in the argument that the mere re- 
moval of the name of the commissioner of public lands and 
buildings from the list of constitutional officers would, un- 
der the circumstances of this case, viewed in the light of 
the provisions of the Constitution itself after the amend- 
ment was adopted, by implication repeal all of the acts of 
the legislature hereinbefore mentioned. 

It is true that the legislature never has, so far as we can 
determine, by express terms created the nonconstitutional 
office of commissioner of public lands and buildings. How- 
ever, it has been held in many jurisdictions that, “in creat- 
ing an office no particular language is necessary, it being 
sufficient if the intent of the legislature is manifested by 
the language used.” 46 C. J. 934. In Childs v. State, 4 
Okla. Cr. 474, 113 Pac. 545, the court said: “It is not 
necessary to the creation of an office that the legislature 
declare in express words that such office is created. The 
use of any language which shows the legislative intent to 
create the office is sufficient.” We must presume that the 
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people, in amending the Constitution, had in mind the fact 
that many existing statutes were in force placing duties 
and obligations upon the commissioner of public lands and 
buildings. In view of the fact that the amendment con- 
tained no language from which an intent can be drawn to 
abolish the office in its entirety or to repeal existing statu- 
tory law pertaining to the office, which said statutory law 
standing alone is sufficient to create the office of commis- 
sioner of public lands and buildings, we must necessarily 
conclude that the office is still existent as an executive 
office of the state with the duty imposed of performing all 
functions required of him by the statutes of this state. 
The amendment under consideration is clearly self-execut- 
' ing to the extent of depriving the office of its constitutional 
character. But, to accomplish the complete abolition of the 
office, further legislative action in that direction will be 
required subject only to constitutional limitations placed 
upon the legislature with reference thereto. 

We therefore conclude that the amendment was properly 
submitted and adopted as a part of the Constitution by the 
electorate of Nebraska; that, by virtue thereof and the 
proclamation of the governor, the office of commissioner 
of public lands and buildings ceased to be a constitutional 
office on and after December 15, 1936; that a construction 
of the Constitution after the adoption of the amendment 
in question requires this court to hold that the office of 
commissioner of public lands and buildings continued as an 
executive state office thereafter; that the official acts of the 
petitioner since November 3, 19386, are those of a regularly 
elected and qualified executive officer of the state; that 
petitioner is entitled to his salary for the term for which 
he was elected, as fixed at the time of his election: and that 
the appropriation of funds for carrying out the duties of 
his office is a valid and subsisting appropriation. 

JUDGMENT ACCORDINGLY. 


ROSE and EBERLY, JJ., dissenting. 
Not being in agreement with that part of the opinion 
adopted by the majority of this court which adjudges that 
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the amendment to section 1, article [IV of the Constitution, 
adopted in 19386, was effective to totally abolish the con- 
stitutional existence of the office of commissioner of public 
lands and buildings, we respectfully dissent therefrom, and, 
in support of our position, submit the following: 

‘The text of section 1, article IV of our Constitution, as 
now amended, is set forth in the majority opinion and will 
not be repeated here. This section was the only section 
submitted to the electorate for the purpose of amendment, 
and, so far as here involved, the sole amendment attempted 
was the deletion therefrom of the words, “Commissioner 
of Public Lands and Buildings.” It was a repeal by omis- 
sion, and no more. State v. McCafferty, 25 Okla. 2, 105 
Pac. 992; Adams County v. Scott, 117 Wash. 85, 200 Pac. 
1112; Spokane & Eastern Trust Co. v. Hart, 127 Wash. 
541, 221 Pac. 615. 

The following sections of our Constitution were never 
submitted to the people at the election of 1936 for the pur- 
pose of amendment, and never expressly repealed, and still 
remain an integral part of our fundamental law, viz.: 

“The governor, secretary of state, treasurer, attorney 
general, and commissioner of public lands and buildings 
shall, under the direction of the legislature, constitute a 
board of commissioners, for the sale, leasing, and general 
management of all lands and funds set apart for educa- 
tional purposes, and for the investment of school funds, 
in such manner as may be prescribed by-law.” Const. 
art. VII, sec. 1. 

“If the office of * * * commissioner of public lands and 
buildings, * * * shall be vacated by death, resignation or 
otherwise, it shall be the duty of the governor to fill the 
same by appointment, and the appointee shall hold his 
office until his successor shall be elected and qualified in 
such manner as may be provided by law.” Const. art. IV, 
sec. 21. 

Sections 3, 4, and 5, of article XVII, provide for the sal- 
ary of the “Commissioner of Public Lands and Buildings,” 
for his biennial election, and for his term of office. In ad- 


VoL. 132] JANUARY TERM, 1937 101 


Swanson v. State 


dition, section 6 of this article provides: “The legislature 
shall pass all laws necessary to carry into effect the pro- 
visions of this Constitution.” 

’ The rule this situation invokes we quote from the opinion 
of the majority, which they approve but fail to follow, 
viz.: 

“A constitutional amendment becomes an integral part 
of the instrument and must be so construed. It must be 
harmonized, if possible, with all other provisions, and 
effect must be given to every section and clause as well as 
the whole instrument.” Luikart v. Higgins, 130 Neb. 395, 
264 N. W. 908. See, also, Hooper Telephone Co. v. Ne- 
braska Telephone Co., 96 Neb. 245, 147 N. W. 674; Cooley, 
Constitutional Limitations (8th ed.) 129. 

It is obvious that there is nothing in section 1, article 
ITV, as amended, which is in any manner in conflict with 
or repugnant to the several sections of the Constitution 
already quoted herein. 

If, then, we fairly apply the rule above quoted to the 
situation now confronting us, the conclusion inescapably 
follows that the commissioner of public lands and build- 
ings remains a constitutional officer within the terms of 
the definition, viz., “Any of those officers whose tenure and 
term of office are fixed and defined by the Constitution.” 
12 C. J. 1294. See, also, Foster v. Jones, 79 Va. 642, 644. 
His office, therefore, still remains a constitutional office. 
Constitutional offices are ‘‘offices which, as contradistin- 
guished from legislative or statutory offices, are denomi- 
nated constitutional, such as are governmental in their na- 
ture, as for example the executive, judicial, or legislative 
offices of the state or any political division thereof. All 
these are either created by or provided for in the Consti- 
tution.” 12 C. J. 1294. See, also, People v. Scheu, 60 App. 
Div. 592, 69 N. Y. Supp. 597. 

In this connection, this court has construed section 1, 
article VII, in the following language: “By section 1, ar- 
ticle 8, of the state Constitution (now Const. art. VII, sec. 
1) the sole power to manage, loan, and invest the perma- 
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nent school funds of the state is lodged with a board com- 
posed of the governor, secretary of state, treasurer, attor- 
ney general, and commissioner of public lands and build- 
ings; and said board cannot be deprived of its functions by 
legislative enactment, nor can the legislature confer au- 
thority upon a single member of said board, or any other 
person, to invest any portion of said trust funds.” State 
v. Bartley, 40 Neb. 298, 58 N. W. 966. See, also, State v. 
Bartley, 41 Neb. 277, 59 N. W. 907. 

Thus, there are vested in the members of this board con- 
stitutional functions.of a special nature, not subject to 
termination by legislative action, which they as members 
of the board are constitutionally required to carry out and 
perform. In view of the constitutional duties thus entailed 
on them, and the capacities in which they are performed, 
they must be deemed constitutional officers. The nature of 
the duties so imposed confers the distinction which their 
performance involves. The principle here involved is il- 
lustrated in People v. Hogan, 214 N. Y. 216, 108 N. E. 459. 
The following excerpt therefrom discloses the situation and 
the controlling application of this principle as made by 
the highest court of review of that state, in answer to the 
question: 

“Is a member of the board of aldermen of the city of 
New York a constitutional officer? We think he is, and for 
reasons which can be briefly stated. 

“Tn the city of New York the power of apportioning the 
counties thereof into assembly districts is vested in ‘the 
common council, or if there be none, the body exercising the 
powers of a common council.’ Const. art. III, sec. 5. That 
the board of aldermen is the body exercising the powers 
of a common council cannot be doubted. The Greater New 
York charter provides: ‘The legislative power of the city 
of New York, except as otherwise herein provided, shall be 
vested in one house to be known and styled as the “Board 
of Aldermen of the City of New York.”’’ Laws of 1901, 
ch. 466, sec. 17. In the absence of boards of supervisors— 
and there are no such boards in the counties making up 
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the city of New York—there must be a ‘body exercising the 
powers of a common council’ to perform the mandate of * 
the Constitution in respect to legislative apportionment. 
This function is one of supreme importance in the gov- 
ernment of the state. Its importance is emphasized by the 
introduction into the Constitution itself of a provision for 
the judicial review thereof, requiring that ‘any court be- 
fore which a cause may be pending involving an apportion- 
ment, shall give precedence thereto over all other causes 
and proceedings, and if said court be not in session it shall 
convene promptly for the disposition of the same.’ Const. 
art. III, sec. 5. The board of aldermen of the city of New 
York, thus being the body upon which the Constitution has 
devolved this most responsible duty, so far as assembly 
districts. are concerned, is a constitutional body, so long 
as it remains vested with this power of apportionment, and 
the aldermen who constitute the board are necessarily 
constitutional officers. The fact that they may cease to be 
such if the legislature should transfer the powers of a 
common council from them to some other body does not 
affect the question before us.” 

It was accordingly adjudged that, as to election and 
tenure of office, the rights involved were determinable as of 
constitutional officers of the state of New York. 

So, too, we believe the majority opinion correctly pro- 
ceeds on the basis that, since the amendments of 1920 to 
sections 1 and 27 of article IV, the language of the section 
1 here under consideration may no longer be deemed ex- 
clusionary. It also clearly appears that the constitutional 
powers vested in the commissioner of public lands and 
buildings, as a member of the board of commissioners for 
educational lands and funds, and the constitutional ca- 
pacity created thereby, are vested exclusively by the terms 
of section 1, article VII, and in no manner derived from, 
or find their source in, section 1, article IV. It follows, 
therefore, that the repeal of all or a part of the latter sec- 
tion in no manner affects the powers created and vested 
by the terms of the former. 
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Furthermore, we are unable to accept the contention set 
forth in the majority opinion that all the constitutional 
provisions heretofore referred to herein as necessitating 
the continuance of the office of commissioner of public 
lands and buildings as a constitutional office were, though 
not within the express terms of the purview of the amend- 
ment, repealed by implication. 

The maxim “leges posteriores priores contrarias abro- 
gant” is one that has come to us as part of our heritage of 
English law. That it is equally controlling as applied to 
conflicting statutory or conflicting constitutional enact- 
ments may be conceded. But the facts in the instant case 
do not bring it within the scope of the maxim. So far as 
involved in the present case, what was submitted to and 
voted on by the electorate was a proposition to repeal a 
portion of section 1, article IV, by omission of the words 
“Commissioner of Public Lands and Buildings.” The 
proposition was carried and the deletion was made and the 
repeal accomplished. : 

Now, as two bodies may not occupy the same space at 
the same time, so the force of the controlling maxim is 
that two affirmative inconsistent or repugnant acts cover- 
ing the same subject may not coexist. But an amendment 
solely by omission is in substance a simple unconditional 
repeal of that which the omission discloses. A simple re- 
peal is not affirmative. It terminates an affirmation. When 
this is accomplished, its function is performed. It ceases 
to be. There can be nothing inconsistent or repugnant to 
what is absolutely repealed. Therefore, a repeal by simple, 
express and definite omission affords no basis for other 
or further repeals by implication. This conclusion is in 
harmony with the true interpretation of the controlling 
maxim, as disclosed by the precedents of centuries. As- 
suming it to be equally applicable to constitutional enact- 
ment, and as limited to the question presented in this case, 
the proper statement of the rule is: “Every affirmative 
statute is a repeal by implication of a precedent affirmative 
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statute, so far as it is contrary thereto.” Beal, Cardinal 
Rules of Legal Interpretation (2d ed.) p. 471. 

The essential basis of affirmative law or enactment, as 
a prerequisite to a repeal by implication, was recognized 
by the English courts as early as Dr, Foster’s Café, 6 Coke 
Rep. 56. Indeed, the principle finds still earlier approval. 
See, 7 Bac. Abr. Statute (D) p. 442. See, also, Hx parte 
Warrington (1853) 3 D. M. & G. *159, at p. *171; Hill v. 
Hall (1876) 1 Ex. D. 411, at pp. 418, 414; Garnett v. 
Bradley (1878) 3 App. Cas. 944, at pp. 965, 966. The 
American authorities, while not emphasizing the principle, 
disclose no substantial departure from it. 

It follows that, both in form and substance, the proposed 
amendment was wholly insufficient to sustain any furtner 
or additional repeals by implication, and the several sec- 
tions of the Constitution heretofore enumerated, and not 
expressly repealed, remain in full force and effect. 

Indeed, the better view, therefore, seems to be that a 
proposition to so amend the Constitution as to abolish the 
office of commissioner of public lands and buildings should 
submit to the voters a definite, understandable provisign. 
It should not require a voter to discern in advance an ef- 
fect which, if the proposition is adopted, would confound 
lawyers, lawmakers, executive officers and courts. The 
proposition to change the Constitution by abolishing the 
office of commissioner of public lands and buildings was 
directed solely to a single section thereof, and the proposal 
was limited to the elimination of that office. There was 
no expressed purpose in the text submitted to the voters to 
vnange any other provision cf the Constitution. Unchanged 
sections thereof left the office of comimissioner of public 
lands and buildings and the substantial constitutional duties 
of the commissioner undisturbed. If these are the better 
views, it follows that the abolishing proposal submitted to 
the voters November 3, 1936, was ineffective for any sub- 
stantial purpose whatever, and the judgment should so 
declare. 
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E. H. LUIKART, RECEIVER OF THE BANK OF GRETNA, APPEL- 
LANT, V. JERRY S. MILES, APPELLEE. 
271 N. W. 160 


FILED JANUARY 25, 1937. No. 29794. 


1. Evidence. The burden of proof to maintain an alleged accord 
and satisfaction is upon the party who seeks to enforce it. 
McKinnon v. Holden, 85 Neb. 406, 1283 N. W. 439. 

2. Accord and Satisfaction. An offer by a debtor of part payment 
in satisfaction of a judgment debt, which was rejected by the 
creditor, is unavailing to the debtor and constitutes no defense 
against an execution on the judgment. Completion of accord 
and satisfaction depends on the intent of the parties and 
creditor must accept accord and satisfaction as such. 

3. Homestead. A claim of homestead of part of premises which 
was advertised for sale under an execution but no appraisal or 
set-off was made does not bar confirmation of sale under the 
execution, where there is no objection to the sale for that 
reason, and the record shows that none of the property claimed 
as homestead was sold at the execution sale. 


APPEAL from the district court for Sarpy county: 
DANIEL W. LIVINGSTON, JUDGE. Reversed, with directions. 


F.C. Radke, H. V. Noland and Clarence G. Miles, for 
appellant. 


Joseph E. Strawn, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and RAPER and CHAPPELL, District Judges. 


RAPER, District Judge. 

E. H. Luikart, receiver of the Bank of Gretna, Gretna, 
Nebraska, recovered judgment against Jerry S. Miles in 
Sarpy county in the sum of $480.18, which was duly 
transcripted to the district court on April 29, 1935, and on 
August 28, 1935, an alias execution thereon was issued to 
the sheriff, who advertised certain property for sale to 
satisfy the execution. The first publication was had Sep- 
tember 6, and the last on October 4, the day of sale was 
fixed for October 7, 1935, at 10 o’clock a. m. On or about 
September 19, Jerry S. Miles gave written notice to the 
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sheriff claiming as his homestead a part of the premises 
which were described in the notice of sale. Plaintiff filed 
an application in the district court October 7 for appraisers. 
It is not shown whether this was before or after the hour 
fixed for the sale. No action was taken to appoint ap- 
praisers. The notice of sale contained the lots claimed as 
exempt; the sheriff’s return discloses that none of the 
premises claimed as a homestead was sold. The sheriff’s 
return was made on same day of sale. 

Mr. Miles filed motion on October 14 to quash the sale, 
for these reasons: (1) That plaintiff is without right to 
proceed with the execution and sell the property of defend- 
ant, because the indebtedness was paid and satisfied prior 
to the sale; (2) that on September 9, 1935, plaintiff through 
his attorney accepted $200 in full settlement and satisfac- 
tion of the judgment; (3) that because of said settlement 
the sheriff was without authority to proceed with said 
sale; (4) that because of said settlement said sale has been 
illegally made, and the execution was void; (5) that the 
sale is an attempt on the part of plaintiff to cheat and de- 
fraud defendant. ; 

To these objections plaintiff filed answer and motion to 
confirm sale. Plaintiff admits that on September 9 defend- 
ant paid to H. V. Noland, attorney of Ashland, $200, but 
which was tendered by defendant as an offer of compromise 
settlement of the judgment, but that said offer of compro- 
mise and settlement was subject to approval of the de- 
positors’ committee of the Bank of Gretna, and the order 
of the. court, which defendant knew. 

The offer was rejected by the depositors’ committee, and 
on or about September 20, 1935, the defendant personally 
appeared at the office of the receiver of said bank and was 
advised that the offer of settlement would not be accepted 
by him, that there was no consideration for the satisfac- 
tion of the judgment, the payment by him being only a 
part of the debt due, and plaintiff, in order to do equity, 
tenders to the court the $200. On October 25 a hearing 
was had to the court and testimony taken. 
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At the opening of the hearing plaintiff by his attorney 
tendered to defendant the $200. Defendant objected to the 
tender and the court sustained the objection. The court 
asked counsel why the money was not returned sooner, to 
which counsel replied: “No demand was ever made.”’ The 
court remarked: “They don’t have to make a demand.” 

The defendant testified that the title to a part of the lots 
that were sold was in his son’s name; that he had talked 
about a settlement and it was satisfactory to the committee 
except one member; that he paid $200 to Mr. Noland who 
gave defendant a “receipt,” which was received in evidence 
and is as follows: 

“September 9, 1935 

“Received of Jerry S. Miles the sum of $200 as an offer 
in settlement of judgment of $486.93 upon notes due the 
Bank of Gretna, Gretna, Nebraska, the judgment being in 
the name of E. H. Luikart, receiver. In the event the 
settlement offer is not accepted and approved by the bank- 
ing department, the above sum will be returned to the said 
Jerry S. Miles, otherwise the same will be retained in full 
settlement of his liability to said bank and due releases 
and receipts issued therefor. 

“H. V. Noland, 
“Attorney for Bank of Gretna, 
“EK. H. Luikart, Receiver.” 

Defendant testified he had no property out of which to 
pay the judgment and had procured the $200 by a loan on 
his household goods and clothing. This was for the purpose 
of showing that he was insolvent. And further that neither 
the banking department nor Mr. Luikart nor Mr. Noland 
had offered to return the money to him. 

On cross-examination defendant was asked if, at the 
time the receipt was given, there was any further explana- 
tion about the final approval of the settlement. Objection 
was made, and the court said: “What the court has in mind 
is if they just took this $200 and held it up until they got 
a bigger price at the sale.’ Again defendant was asked if 
he understood that the offer was subject to the approval 
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of the depositors’ committee, Mr. Luikart and an order of 
the court. An objection to this was sustained. When asked 
if he had any knowledge that the offer had been rejected, 
he answered, “Not very much. Q. Did you have any? 
A. Not permanent.” He admitted he had received a letter 
from Mr. Noland to Mr. C. G. Miles, counsel for receiver, 
which defendant was to take to Lincoln, in which letter 
Mr. Noland asked C. G. Miles to discuss the proposed 
settlement with Mr. Luikart and defendant. The court re-. 
jected this letter with the statement, ‘‘Why didn’t you re- 
turn his money to him.” The letter should have been ad- 
mitted. Defendant admitted he took the letter to Lincoln 
and presented it to Mr. C. G. Miles, and said they discussed 
the matter for about fifteen minutes. The letter set out a 
fair statement of the offer of settlement and stated that 
defendant feels it is the best he can do at present, although 
he thinks he could pay $100 more in monthly instalments, 
and requested Mr. C. G. Miles to give defendant every 
consideration. The defendant in Lincoln met Mr. C. G. 
Miles and Mr. Luikart and Mr. Downing, who was in the 
receiver’s employ, but he did not testify to anything that 
was said at that conference. 

Mr. Downing, chief of receivership division, testified 
that defendant came to Lincoln and presented to him and 
to Mr. C. G. Miles the letter from Mr. Noland, on Septem- 
ber 19 or 20, and Mr. Downing told defendant they could 
not accept the offer of $200 and a note for $100 payable at 
$25 a month, and that the receiver would proceed with the 
execution unless he desired to further try to raise money, 
and offered, if defendant desired to do so, to permit him 
to pay this $200 as a partial payment on the judgment and 
give him an extension of time to pay balance, and that, 
inasmuch as his offer could not be accepted, he was entitled 
to have his money back and he could go and get it from 
Mr. Noland or he could leave it with Mr. Noland while he 
attempted to get more money. Mr. Luikart was not present 
then, but came in, and defendant was asked to tell his 
story to Mr. Luikart, and defendant briefly reviewed the 
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conversation that he had had with Mr. Downing, and Mr. 
Luikart informed defendant that he could not accept the 
settlement. Mr. Luikart verified the statements of Mr. 
Downing. The defendant did not deny these conversations. 

From the statements made by the trial judge, he evident- 
ly drew the inference that the receiver held the $200 so 
that, if the property did not bring the amount of the judg- 
ment, the $200 would be applied on the judgment, and, 
further, because the $200 was not at once repaid to defend- 
ant it amounted to an acceptance of the offer. There is 
nothing in the situation that warrants such conclusions. 

The receipt that was given on its face is plainly only an 
offer, which, to become effective, must have the approval of 
the banking department. The depositors’ committee and 
the receiver both rejected the offer and the defendant 
knew of such rejection. The reason why the $200 was not 
at once returned to him is shown in the testimony of Mr. 
Luikart and Mr. Downing, and they were justified in wait- 
ing to see if defendant would be able to pay more on the 
judgment, or if the defendant found he could not raise 
-more funds that he would so inform them, and ask for re- _ 
turn of the money. Furthermore, neither the plaintiff nor 
his attorney had authority to accept the offer without the 
order of the court. 

Under the terms of the offer he was entitled to a return 
of his money. That was tendered to him at the time of the 
hearing. It is evident from the receipt and the letter of 
Mr. Noland and the conversations at the state house that 
defendant knew the deposit was only an offer which was 
not to be binding unless accepted by the receiver. Neither 
party considered it a settlement and satisfaction of the 
judgment. The defendant let the sale be made without 
any objection; he did not inform plaintiff or his attor- 
neys that he could not or would not undertake further to 
effect a settlement, did not demand return of his money, 
and, so far as the record shows, the first knowledge plain- 
tiff had of defendant’s claim that the judgment debt was 
satisfied was on October 14 when he filed objections to 
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the sale. This money was tendered on October 21, and the 
tender was timely. The retention by plaintiff of the money 
for a few days, in the absence of a demand or request for 
its repayment, does not evince an acceptance of the sum 
as satisfaction of the judgment. Defendant suffered no 
harm by the short delay. 

In appellee’s brief it is asserted that notice of home- 
stead was given, and a sale made prior to setting aside of 
the homestead was void. There are two reasons why that 
claim cannot be now considered. Such claim was not raised 
in the objections filed, and the record shows that none of 
the premises claimed as a homestead was sold. 

Appellant asserts that, even if he had accepted the of- 
fer, he would have the right to apply the sum as part pay- 
ment on the judgment, on the principal that there was no 
consideration for the full satisfaction. In view of the con- 
clusion reached, this claim is not passed on. 

The judgment of the district court is reversed, with di- 
rection to confirm the sale, and plaintiff to pay $200 into 
court for the benefit of the defendant. 

REVERSED. 


IN RE ESTATE OF ANNA ENRIGHT. 
PATRICK ENRIGHT ET AL., APPELLANTS, V. FRANCIS EN- 
RIGHT, ADMINISTRATOR, APPELLEE. 
271 N. W. 152 


FILeD JANUARY 25, 1987. No. 29799. 


1. Wills: UNDUE INFLUENCE. Where the objections to the pro- 
bate of a will allege that it was procured by the undue in- 
fluence of a particular person named, and that it was his will 
and not the will of the testator, it is proper for the court to 
instruct the jury, on that issue, that the burden was upon the 
contestants to prove by a preponderance of the evidence that 
the will was the result of undue influence exerted upon the 
testator by such beneficiary. 

: The evidence reviewed and held insufficient 
to establish mental incapacity or undue influence. 
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APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


Bruce Fullerton, for appellants. 
Herbert W. Baird, contra. 


Heard before Goss, C. J., GoOD, EBERLY, DAY, PAINE and 
CARTER, JJ., and RAPER, District Judge. 


RAPER, District Judge. 

A document purporting to be the last will of Anna En- 
right, deceased, was duly offered for probate in the county 
court of Lancaster county by Francis Enright, a son, the 
principal beneficiary, as proponent. Objections were filed 
by Patrick Enright, Catherine Sullivan, John Enright, 
Martha E. Young and Betty Enright Davis, all of whom 
are children of deceased. Three grounds of objections 
were stated: (1) The instrument not executed as required 
by law; (2) lack of mental capacity of Anna Enright by 
reason of old age, infirmity and illness; (83) undue influence 
exerted on her by Francis Enright. The county court 
admitted the will to probate, from which judgment the 
contestants appealed. The cause was tried to a jury in dis- 
trict court on the same pleadings. The court directed the 
jury that the will was executed in all respects as required 
by law, and submitted to the jury the issue as to mental 
capacity and undue influence. Verdict was given for pro- 
ponent sustaining the will. 

Mrs. Enright, a widow, died in January, 1935, leaving 
surviving eight children, all of whom are of full age. In 
addition to proponent and contestants, the two other chil- 
dren are Mary Ann Walsh, since deceased, and Margaret 
Shea. Contestants’ testimony, in substance, is that the 
testatrix, at and before the time the will was executed, 
was in feeble health, 80 years old; her leg and arm were 
paralyzed, but she was able to walk and “get around,” 
slightly deaf, could not write, but could read, and daily read 
newspapers; at times slow to respond in conversations; 
did not seem to understand about her bond transactions 
with her son Patrick; would sometimes ask that statements 
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to her be repeated; she had said the children were making 
it so miserable for her (about Patrick’s bonds) that she 
did not know whether to go on with it or not; had at a 
former time stated she wanted all her children to share 
equally; suggestions by Mr. Ledwith and some of the chil- 
dren that she ought to have a guardian; that she did not 
know what property she owned because her home and lots 
in Denton were omitted from the will. These features, in 
the main, are the testimony presented by and upon which 
contestants base the claim that testatrix was mentally in- 
competent to execute the will. The proponent’s evidence 
is that testatrix had known Mr. John J. Ledwith (and 
Mr. Ledwith’s father) a great many years, and she had 
prior to that time frequently consulted with him about 
business matters, and in June she had called him to her 
home. At that time they were alone in her home. She told 
him she wanted him to make her will and gave him the 
names of her children, and stated the amount she desired 
they severally should receive, and gave reasons with de- 
liberate consideration for the amounts she was to give 
each. At that time she indicated that Patrick was to re- 
ceive nothing; “that he had discount.” She mentioned her 
home in Lincoln, which had been the property of her de- 
ceased husband, and said: “Leave that, I don’t want that 
in it. Leave that as it is.” Mrs. Enright, testatrix, tele- 
phoned Mr. Ledwith on the day the will was executed, July 
5, 1934, that she could come to have her will made. He 
telephoned to Francis asking him to bring his mother. 
Francis and Mrs. Shea came with her, but both left at 
once, and Mrs. Enright told Mr. Ledwith the several pro- 
visions she wanted in the will, and Mr. Ledwith dictated 
the will to his stenographer, Gladys Farquar, who tran- 
scribed in typewriting, and when it was written, Mr. Led- 
with called Mr. Edwin H. Hammond, an attorney whose 
office was near, and in the presence of the stenographer 
and Mr. Hammond, Mr. Ledwith questioned the testatrix 
about her chilren, her early-day recollections of Mr. Led- 
with’s family, her property, the specific bequests, and other 
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matters, to all of which she gave intelligent and correct 
response, and also stated that she did not want to devise 
her home. She said: “Leave it alone; leave it alone.” Mr. 
Ledwith understood and was justified in concluding that 
she did not want the home to pass by will, so no residuary 
clause was made. After the conversation between Mr. Led- 
with and testatrix, she signed the will and stated that the 
instrument was her last will and testament and asked the 
three to sign as witnesses, which they did in her presence 
and in the presence of each other. Each of these three per- 
sons testified that Mrs. Enright was of sound mind and 
in possession of full mental faculties. The responses she 
made to the questions asked her of themselves indicate 
that she was competent. The will states that her estate 
consists almost entirely of $9,000 first mortgage bonds plus 
accrued interest which were a lien on Patrick’s farm, and 
she was willing and had agreed to accept $7,200 in settle- 
ment, and because of such discount Patrick should not re- 
ceive any interest in her estate. She gave Francis $2,500, 
Mrs. Walsh $500, Margaret Shea $750, John Enright $300, 
a granddaughter $200, Martha Young $200, Betty Davis 
$100, Catherine Sullivan $100. She stated to Mr. Ledwith 
that she gave Betty and Martha the amounts she named 
because they were addicted to a habit she did not approve 
of, and gave Catherine only $100 because “‘she is rich.” 
The testimony further shows that Catherine’s husband is 
a very “well to do” farmer and that the reason for Betty’s 
and Catherine’s small legacies were well founded. There 
was a bequest of $200 to the pastor of her church. Taken 
as a whole, the evidence is overwhelming, if not, indeed, 
conclusive, that she was competent to execute the will. 
Much of the evidence concerns the $9,000 mortgage bonds 
on Patrick’s farm and it is about these that the claim of 
undue influence arises. Patrick and Francis had each 
bought a farm from their father’s estate. Patrick gave a 
mortgage to a loan company for about $14,000, and a sec- 
ond mortgage to his sister Catherine for $2,500. His 
mother purchased $9,000 of those bonds in 1926, and Pat- 
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rick did not know of her owning them until 1929. He was 
unable to pay interest for three years and the mortgage 
company began foreclosure. Patrick applied for a loan to 
a federal loan agency, but was unable to procure a new 
loan for enough to pay the mortgages that were due. He 
asked his mother, probably some time in 1933 or early part 
of 1934, to make a reduction of her bonds to $7,200 which 
would reduce his indebtedness in an amount sufficient to 
enable him to procure a new loan and stop the foreclosure 
proceeding. His mother refused the offer and he said he 
told her she could have the farm if she would pay the in- 
debtedness. She said she would rather have the money. 
She talked at various times with all the children, except 
possibly Francis and Patrick. The children at first were 
opposed to the settlement and later it seemed they thought 
that if she accepted Patrick should sign a waiver of his 
right in the mother’s estate. Patrick refused, and the mat- 
ter was held in abeyance for a period of several months, 
during which time she consulted Mr. Ledwith about it. 
She did accept the offer, but it is not definitely shown just 
when her acceptance was made. The daughter Catherine 
testified that she talked with her mother about it, and that 
was about six weeks before her mother went to the country. 
That probably was about the time Mr. Ledwith was called 
to the home of testatrix and talked to her about the will. 
At that conversation Mrs. Enright asked Catherine to go 
to Patrick and tell him she would accept the $7,200 settle- 
ment and she did not want any hard feelings between 
Patrick and Francis after she was gone, and Catherine de- 
livered the messages as requested. Catherine released her 
second mortgage without payment so that Patrick could 
save his farm. There is much evidence as to the negoti- 
ations and the conversations about the bonds, but it was 
only after long deliberation that Mrs. Enright agreed to 
accept Patrick’s offer. The inference may fairly be drawn 
that some of the children felt that the difference between 
the full amount of the bonds and the accepted offer should 
bar Patrick from further inheritance so that their shares 
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would to that extent be enhanced, and suggested that to 
their mother. Betty Davis testified that she thought she 
and all the other children exercised undue influence over 
her mother to leave Patrick nothing, and that she now felt 
it was wrong. The testimony of any acts of Francis in re- 
gard to the transaction is very meager. There is testimony 
that once he said that Patrick should check in or check out. 
Betty Davis testified that he was present when it was 
talked about Patrick relinquishing his share. Francis de- 
nies that. The evidence does not disclose any acts, outside 
of the last-mentioned incident wherein he advised or con- 
sulted with his mother about the bonds, or about Patrick’s 
right to share in the estate. It may further be said that the 
evidence does not disclose that undue influence was exerted 
by any of the children. The objector, Betty Davis, has 
placed hersélf in an anomalous position, claiming that she 
exercised undue influence on her mother and now seeks to 
benefit from her wrongful acts. 

The bond transaction was completed some time after 
the will was executed, and after Mrs. Enright left her 
home and went to Francis’ home, which was July 19, 1934; 
the $9,000 in bonds were surrendered and $7,200 in 
government bonds received by testatrix. The conversations, 
statements, suggestions and conferences between the chil- 
dren and their mother fall far short of proving undue in- 
fluence of Francis or of any other person in procuring the 
will. The evidence shows that the lots in Denton were of 
no value. 

The contestants allege error in the court giving instruc- 
tions which placed the burden on contestants to prove by 
a preponderance of the evidence that the will was the re- 
sult of undue influence exerted upon testatrix by Francis 
Enright. The objection is that the instructions limited all 
the evidence except what related to Francis, and contest- 
ants assert that the jury should have been instructed that 
they might find that undue influence of others induced the 
will. That undue influence may be exercised by a person 
other than a beneficiary under certain circumstances may 
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be conceded, but in view of contestants’ pleading and the 
evidence, it cannot apply in this case. 

One of the objections filed by contestants is as follows: 
“That said instrument was executed by the said Anna 
Enright, deceased, by reason of improper and undue in- 
fluence exercised and exerted upon her by Francis En- 
right, her son, who is a legatee and chief beneficiary there- 
under and said instrument is, not the last will and testa- 
ment of Anna Enright, deceased, but of the said Francis 
Enright.” The contestants having thus pleaded, the court 
properly instructed the jury, upon that issue, that the bur- 
den was upon the contestants to prove that the will was 
procured by the undue influence of Francis. 

Complaint is made of instruction No. 6, in which the 
court directed the jury that they take into consideration 
certain acts of the testatrix in considering her mental com- 
petency. The things set forth are a fair reflection of the 
evidence, and did not prejudice the contestants. 

Contestants assert that instruction No. 9 is erroneous. 
That instruction told the jury that as a matter of law Mrs. 
Enright was not bound either in law or morals to scale 
down or reduce Patrick’s indebtedness to her because of 
the fall in value of the real estate security. She was under 
no obligation to bear the loss. Under the circumstances 
shown by the evidence, this instruction was proper. 

Another assigned error is that there was testimony by 
John Enright that Mrs. Enright on June 18, 1934, told 
Mr. Ledwith that she wanted the children treated alike. 
Mr. Ledwith did not deny this catagorically, but his testi- 
mony of his visit about that time refutes it. The testi- 
mony of John is not very clear. 

Contestants offered an instruction which was refused, to 
the effect that, if testatrix, before the will was executed, 
had expressed a fixed intention to dispose of her property 
at variance with the will, the jury might consider that in 
determining her mental soundness. The mere omission of 
that feature of the testimony was not prejudicial and the 
court did not err in refusing the instruction. 
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A careful consideration of all the evidence shows that 
the testatrix was competent and that no undue influence 
was exerted by Francis or any one else. The trial court 
would have been justified in directing a verdict for pro- 
ponent. 

The judgment of the district court is 

AFFIRMED. 


ALEXANDER LAVERTY, APPELLANT, V. ROBERT L. COCHRAN 
ET AL., APPELLEES. 
271 N. W. 354 


Fitep JANUARY 30, 1936. No. 30029. 


1. Constitutional Law: DIVISION OF GOVERNMENTAL POWERS. The 
legislature may not impose judicial power upon the executive 
officers or delegate to them legislative power. 


2. JUDICIAL PowER. Generally, judicial power is the au- 
thority to hear and determine a controversy as to rights and 
upon such determination to render a judgment binding upon 
the disputants, 

3. : The authority to hear and determine con- 


troversies between public officers, the state, counties, cities and 
other municipal corporations, subdivisions of the state and the 
state bonding board is a judicial power. 

4, States. The board of the state bonding fund is the board of 

' educational lands and funds, composed of the governor, the 

treasurer, the secretary of state, the attorney general, and the 
commissioner of public lands and buildings, all executive officers 
of the state, and is purely administrative in character. 

5. Officers: RzmMOvaAL. A constitutional officer can only be removed 
by impeachment as provided in the Constitution. Const. art. 
III, see. 17. 


It is beyond the power of the legislature 
to Savile for the removal or suspension of a constitutional 
officer, where the Constitution creates the office, fixes its terms, 
and the grounds and manner of removal. 

Bonp. The bond required of public officers by the 
Constitution may be defined as a contractual obligation that 
such piliget will faithfully discharge the duties of his office. 

An official bond is an obligation to pay upon 
a breach of the conditions thereof. 
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The Constitution requires all constitutional 
state officers to give a bond for the faithful performance of 
official duties, and the legislature is without power to nullify 
this plain mandatory provision of the Constitution. 

10. Statutes: VALIDITY. Although a statute may be invalid or un- 
constitutional in part, the other part will be sustained where 
it can Pe separated from the part which is void. 

The parts of the statute which are valid 

must be eavable of being executed independently of the invalid 

parts in order to be operative. 

CONSTRUCTION. The statutory - provision expressing 

legislative intent as to the separability of the various parts of 

a statute is merely an aid to judicial interpretation. 

VALIDITY. Where sections constituting an inducement 

for the passage of an act are invalid, the entire act must fall, 

notwithstanding the saving clause. 

Where the connection between the invalid 

parts and the other parts of a statute is such as to warrant the 

belief that the legislature would not have passed the act with- 
out ee invalid parts, the whole act must be held inoperative. 

The state bonding act was a scheme of legis- 
lation - accomplish a particular purpose, and when said pur- 
pose fails because of invalid provisions, the entire act is un- 
constitutional. 

16. Appeal. Questions presented on appeal but not necessary to a 
decision need not be determined. 


11. 


12, 


13. 


14, 


15. 


APPEAL from the district court for Lancaster county: 
FREDERICK EK. SHEPHERD, JUDGE. reversed. 


° 


Peterson & Devoe, for appellant. 


John J. Ledwith and Ginsburg & Ginsburg; contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


Day, J. 

In 1935 the legislature enacted what is commonly known 
as the state bonding act (Laws 1935, ch. 23) for the pur- 
pose of bonding public officials and employees of the state 
and its subdivisions. The validity of this act is challenged 
by a taxpayer of Lancaster county in this suit to enjoin 
the proper state officials from putting its provisions into 
operation. Although the trial court held that certain pro- 
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visions contravened constitutional provisions, it also held 
that they were separable and did not constitute an induce- 
ment to the passage of the remainder of the act. It sus- 
tained most of the provisions of the law. From this judg- 
ment, the plaintiff appeals. 

The trial court properly determined that section 12 of 
the act (Comp. St. Supp. 1935, sec. 12-213), in so far as 
it undertook to vest the governor of the state with power 
to remove or suspend constitutional state officers without 
trial, was unconstitutional for the reason that it attempts 
to delegate judicial power to the governor of the state. A 
brief consideration of the fundamental and basic law of 
the state confirms this judgment. Section 1, art. II of the 
Constitution, states: 

“The powers of the government of this state are divided 
into three distinct departments, the legislative, executive 
and judicial, and no person or collection of persons being 
one of these departments, shall exercise any power proper- 
ly belonging to either of the others except as hereinafter 
expressly directed or permitted.” 

This section, common to the state Constitutions of the 
United States, has an historical background. Governments 
without this division of powers had been generally op- 
pressive. The political philosophy of Montesquieu in his 
Spirit of Laws probably influenced early framers of Ameri- 
can Constitutions. “There is no liberty,” he wrote, “if the 
power of judging be not separated from the legislative 
and executive powers. Were it joined with the legislature, 
the life and liberty of the subject would be exposed to ar- 
bitrary control; for the judge would then be the legislator. 
Were it joined to the executive power, the judge might 
behave with all the violence of an oppressor.” 

Nebraska’s Constitution contains an absolute prohibition 
upon the exercise of the executive, legislative and judicial 
powers by the same person or the same group of persons. 
It has remained a part of the Constitution unchanged 
since 1875. It is more certain and positive than the pro- 
visions of the federal Constitution and those of some of 
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the states, which merely definitely divided the three powers 
of government. 

Not only does the foregoing constitutional provision re- 
quire the separation, but another section, section 1, art. V 
of the Constitution, places the judicial power in the courts: 

“The judicial power of the state shall be vested in a 
supreme court, district courts, county courts, justices of 
the peace, and such other courts inferior to the supreme 
court as may be created by law; but other courts may be 
substituted by law for justices of the peace within such 
districts, and with such additional civil and criminal ju- 
risdiction as may be provided by law.” 

The question presented here is of vital importance and 
challenges our serious consideration. There is, of course, 
a very strong presumption that a legislative act is valid. 
There is also a strong inclination of a court not to criticize 
or interfere with the acts of another department. How- 
ever, the Constitution is still recognized as the supreme 
law of the state and as a limitation of power of all depart- 
ments and all officials. At present, it is the recognized 
function of the court to trace the line which marks the 
limits of power. Otherwise, there would be a conflict and 
overlapping of the various powers of government. This 
question frequently has been before the court. It is the 
law of this state that the legislature may not impose either 
upon the executive or the judiciary duties which do not 
properly belong to it. Searle v. Yensen, 118 Neb. 835, 226 
N. W. 464. See, also, In re Opinion of Justices (1935) 87 
N. H. 492; Fugate v. Weston, 156 Va. 107, 157 S. E. 736; 
State v. Taylor, 27 N. Dak. 77, 145 N. W. 425. As ap- 
plicable to the case at bar, the rule is that the legislature 
may not impose judicial power upon the executive officers 
or delegate to them legislative power. 

It has been stated that the phrase “judicial power” is 
not capable of precise definition applicable to all cases and 
all circumstances. 34 C. J. 1183. An examination of the 
cases demonstrates the difficulty of judicial definition. A 
sufficient definition for the purposes of this case is that 
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generally judicial power is the authority to hear and de- 
termine a controversy as to rights and upon such deter- 
mination to render a judgment binding upon the disputants. 
Horbach v. Tyrrell, 48 Neb. 514, 67 N. W. 485; State v. 
Blaisdell, 22 N. Dak. 86, 182 N. W. 769. 

The judicial power which this act seeks to confer upon 
administrative officers is mentioned in sections 12-213 and 
12-214, Comp. St. Supp. 1985. Section 12-213 provides that 
the board may bring an action against a bonded official 
where it “shall be of the opinion that the interests of the 
state bonding fund are jeopardized by the misconduct or 
inefficiency of any public employee. * * * During the pend- 
ing of such proceedings, such public employee may by the 
governor be suspended from performing the duties of his 
office.” 

Section 12-214 provides: “The board may after due in- 
vestigation at any time, if in its judgment the interests of 
the state bonding fund require such action, cancel the lia- 
bility of the bonding fund for the acts of any public em- 
ployee, to take effect thirty days after written notice of 
such cancelation. In such case the official whose insurance 
is canceled shall be deemed temporarily suspended, as 
provided in the preceding section, until such time, if any, 
as the order of cancelation shall be rescinded by the board, 
or by order of court as hereinafter provided.” 

The authority to hear and determine controversies hbe- 
tween public officers, the state, counties, cities and other 
municipal corporations, subdivisions of the state and the 
state bonding fund is a judicial power. 

The administrative board of the state bonding fund is 
the board of educational lands and funds, composed of the 
governor, the treasurer, the secretary of state, the attor- 
ney general, and the commissioner of public lands and 
buildings, all executive officers of the state of Nebraska. 
Laws 1935, ch. 28, sec. 2. 

It is for the board to determine when and how the best 
interests of the bonding fund are jeopardized by miscon- 
duct and inefficiency of a public employee and render its 
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judgment accordingly, with the power to remove the public 
official from office and cause the office to be vacant. True, 
section 12-215, Comp. St. Supp. 1935,. provides for an ap- 
peal to the courts but does not provide the criterion for 
reversal, and since the discretion is vested solely in the 
board as to whether the official misconduct and inefficiency 
jeopardized the fund, it would seem that a reversal of its 
judgment would require a finding of the appellate ceurt 
that there was a clear abuse of discretion on the part of 
the board. The mere fact that an appeal is provided does 
not remedy the attempt to delegate judicial power to an 
administrative board. An inferior court exercises judicial 
power although there is an appeal from its judgment. 

There is, however, a more serious objection to this dele- 
gation of judicial power. The act uses the words public 
employee and public official interchangeably, and each in 
the act has the same apparent meaning. These terms in- 
clude the constitutional officers of the state. The record 
reveals that it was.the difficulty in securing a bond for a 
constitutional officer, the state treasurer, in 1935, which 
motivated the legislature in the passage of this act. A con- 
stitutional officer can only be removed by impeachment as 
provided in the Constitution. Const. art. III, sec. 17. See 
Conroy v. Hallowell, 94 Neb. 794, 144 N. W. 895. In this 
’ cited case it was sought to remove a county judge for a 
statutory cause. The cause was an additional one to those 
provided by the Constitution. In this respect it was simi- 
lar to the case at bar. It was held invalid as transgressing 
the constitutional limitation on the powers of the legis- 
lature. This act proposes the removal of constitutional 
officers for the reason that the state bonding board is of 
the opinion that the misconduct or inefficiency of an official 
jeopardizes the fund. 

Another authority discusses the question and states the 
rule as follows: “The Constitution of a state may, however, 
place beyond the reach of hostile legislation the method 
and grounds for removing incumbents of public offices; 
and where the Constitution prescribes the method of re- 
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moval and the causes for which public officers may be re- 
moved the method and grounds established by this instru- 
ment are exclusive and it is beyond the power of the 
legislature to remove them for any other cause or in any 
other manner.” 22 R. C. L. 561, sec. 265. 

In Commonwealth v. Williams (1880) 79 Ky. 42, it 
was held: “The Constitution has designated the offenses 
for which certain public officers, including county judges, 
may be removed from office, and the legislature has no 
power to prescribe removal from office as a penalty for 
offenses not so designated.” In this case the legislature 
had attempted to provide an additional ground for remov- 
ing a constitutional officer to those prescribed by the Con- 
stitution and attempted to define it as misfeasance in office, 
which was a constitutional ground of removal. This fol- 
lowed an earlier case, Lowe v. Commonwealth (1860) 3 
Met. (Ky.) 237, wherein it was said: ‘‘Wherever the Con- 
stitution has created an office and fixed its terms, and has 
also declared upon what grounds and in what mode an 
incumbent of such office may be removed before the ex- 
piration of his term, it is beyond the power of the legis- 
lature to remove such officer or suspend him from office 
for any other reason or in any other mode than the Con- 
stitution itself has furnished.” In another case it is stated 
that, where the Constitution provides the method of re- 
moving an officer from his office, such method is exclusive. 
State v. Gravolet, 168 La. 648, 128 So. 111. Where the 
office is especially provided for by the Constitution itself, 
the constitutional provision for removal must control. In 
Georges Township School Directors, 133 Atl. 223 (286 Pa. 
St. 129) it is held: “The constitutional method of removal 
of officers prescribed by Const. art. 6, sec. 4, must be re- 
sorted to, where applicable, for it is exclusive and prohibi- 
tory of any other mode which the legislature may deem 
better or more convenient.” 

Let us now examine the provisions of the law under 
consideration. Section 4, ch. 28, Laws 1935, provides: 
“Failure to report and remit premium to the board shall 
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automatically create a vacancy in the office of such public 
employee; and such vacancy shall be filled in the manner 
provided by law.” Section 138, ch. 23, Laws 1935, provides: 
“The board may * * * if in its judgment the interests of 
the state bonding fund require such action, cancel the lia- 
bility of the bonding fund for the acts of any public em- 
ployee. * * * In such case the official whose insurance is 
canceled shall be deemed temporarily suspended.” 

Other sections provide for the removal or suspension of 
constitutional officers upon the judgment of the state bond- 
ing board. It is beyond the power of the legislature to pro- 
vide for the removal or suspension of a constitutional of- 
ficer where the Constitution creates the office, fixes its 
terms, and the grounds and manner of removal. 

The trial judge reached substantially the same conclusion 
as this court upon the questions heretofore discussed. 
However, the district court held that the provisions were 
separable, and that these provisions were not an induce- 
ment to the passage of the act. The severability of the pro- 
visions and the effect as an inducement to the passage of 
the act will be discussed later in this opinion. 

In the meantime, let us consider the constitutional re- 
quirement that constitutional executive state officers give 
a bond. Section 26, art. IV of the Constitution, provides: 
“The officers mentioned in this article (relating to execu- 
tive state officers) shall give bond in not less than double 
the amount of money that may come into their hands, and 
in no case less than the sum of fifty thousand dollars, with 
such provisions as to sureties and the approval thereof, 
and for the increase of the penalty of such bonds as may 
be prescribed by law.” Bonds are commonly required of 
public officers conditioned upon the faithful performance 
of the duties of their offices. The duties are prescribed by 
law, and: the obligation of the bond is thus fixed. The bond 
required of public officers by the Constitution may be de- 
fined as a contractual obligation that such officer will faith- 
fully discharge the duties of his office. Const. art. IV, sec. 
26. An official bond is an obligation to pay upon a breach 
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of the conditions thereof. Sureties on official bonds are 
liable for acts done by their principal by virtue of his 
office. State v. Porter, 69 Neb. 203, 95 N. W. 769. The very 
nature of an official bond implies an absolute obligation 
to pay upon the occurrence of certain conditions, such as 
a breach of duty of said official. Who, then, is the obligor 
on the bonds provided for under the state bonding act? 
The state is, of course, the obligee, but even if it could also 
be denominated the obligor, the very provisions of the act 
negative such an assumption. The act provides (Comp. 
St. Supp. 1935, sec. 12-202) that a claim under the pro- 
posed bond shall never be construed as an obligation of the 
state and that no tax shall ever be levied for the payment 
thereof. Even if the legislature had attempted to require 
the state to pay the losses on the official bonds, it would 
encounter legal difficulties. 

The Constitution requires all constitutional state officers 
to give a bond for the faithful performance of official 
duties, and the legislature is without power to nullify this 
plain mandatory provision of the Constitution. If the 
state were to pay the losses, the practical effect would be 
to abolish bonds to indemnify the state for losses caused 
by a failure of state officials to faithfully perform their 
duties. 

On the other hand, if the legislature substitutes for a 
bond, with an obligor who is required to pay, one without 
such an obligor, dependent solely for payment from funds 
when and if collected as premiums for such bonds, it like- 
_wise nullifies the constitutional provision. The fund starts 
insolvent, and one of the first obligations imposed upon 
it was that of the state treasurer for a million dollars. 
In fact, that bond created the emergency which caused the 
legislature to pass the bill in what is termed the further- 
ance of a public purpose. It seems to be elementary that a 
bond without an obligor is not such a bond as required by 
the Constitution for constitutional executive state officers. 

But there is a severance clause, section 12-224, Comp. 
St. Supp. 1935, which provides: “Should any section or 
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provision of this act be decided by the courts to be un- 
constitutional or invalid, the same shall not affect the 
validity of the act as a whole or any part thereof, other 
than the part so decided to be unconstitutional.” The rule 
is that, although a statute may be invalid or unconstitu- 
tional in part, the other parts will be sustained where they 
can be separated from the part which is void. Muldoon v. 
Levi, 25 Neb. 457, 41 N. W. 280. But the parts of the 
statute which are valid must be capable of being executed 
independently of the invalid parts in order to be operative. 
State v. Ure, 91 Neb. 31, 185 N. W. 224. The statutory pro- 
vision expressing legislative intent as to the separability 
of the various parts of a statute is merely an aid to judicial 
interpretation. Hubbell Bank v. Bryan, 124 Neb. 51, 245 
N. W. 20. © 

Where sections constituting an inducement for the pas- 
sage of an act are unconstitutional, the entire act must fall, 
notwithstanding the saving clause. Moeller, McPherrin & 
Judd v. Smith, 127 Neb. 424, 255 N. W. 551; State v. Price, 
129 Neb. 433, 261 N. W. 894. , 

Considered in connection with the history of its enact- 
ment as disclosed by the record in this case, an unques- 
tioned inducement to the passage of the act was to secure 
a bond for the state treasurer for a million dollars. In 
1935 the state treasury was closed for about 22 days be- 
cause the treasurer elect could not procure a bond under 
the then prevailing statutory conditions. It is alleged in 
the pleading, evidenced by the testimony, and argued both 
orally and in the briefs filed in this court that an emergency 
confronted the state in the matter of the state treasurer, 
and in furtherance of a public purpose this act was passed 
to the end that the activities of the state might continue. 
The provision for the bonding of the state treasurer under 
such conditions was not only an inducement but was the 
principal inducement for the passage of the act. The state 
treasurer is a constitutional state officer required by the 
Constitution to give a bond. Since the provisions are in- 
valid which relate to the treasurer’s bond and other con- 
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stitutional executive officers, and that provision was the 
inducement for the passage of the act, the entire act must 
fall. 

But there are additional invalid provisions which were 
an inducement to the passage of the act. The provisions 
relating to the removal from office by the board of consti- 
tutional officers were held invalid by the trial court. They 
are clearly so. But these provisions were an integral part 
of the plan of bonding public officials. The bonding fund 
was safeguarded from loss by these provisions. The act 
provided for a bond cancelable whenever the board was of 
the opinion that the fund was jeopardized by the official 
acts of an officer. A cancelation of the bond removed the 
officer from his office. In the case of constitutional officers, 
this was violative of the provisions of the Constitution. 
The bonds of officials written by private sureties are not 
cancelable. The rest of the act was dependent upon these 
provisions for a workable plan. These provisions were in- 
tegral parts of the entire scheme. The legislative plan was 
to provide a cancelable bond. To invalidate these provi- 
sions and let the rest stand would thereby create an un- 
eancelable bond. Clearly, the legislature had no such in- 
tention, and these provisions were an inducement to the 
passage of the act. 

Where the connection between the invalid parts and the 
other parts of a statute is such as to warrant the belief 
that the legislature would not have passed the act without 
the invalid parts, the whole act must be held inoperative. 
Smith v. Thompson, 219 Ia. 888, 258 N. W. 190; State v. 
Henry, 218 Wis. 302, 260 N. W. 486; Searle v. Yensen, 118 
Neb. 835, 226 N. W. 464. 

We are constrained to hold that the state bonding act 
was a scheme of legislation to accomplish a particular pur- 
pose, and when said purpose fails on account of invalid 
provisions, the ‘entire act is unconstitutional. 

It is definitely stated that other sections of the act which 
have been assailed are not judicially determined hereby 
to be valid. Sufficient provisions have been discussed to 
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demonstrate that the act is invalid because it contravenes 
constitutional provisions. But this is not to be understood 
to be the only respects in which the act may violate con- 
stitutional provisions. It is, however, sufficient for a proper 
decision of this case. A court is neither required nor per- 
mitted to do more. : 

However, this opinion would not be complete without a 
reference to the two statutes establishing a state bonding 
fund in North Dakota. Our attention has been directed 
to them and the decisions of the supreme court of that 
state thereunder. 

The first state bonding act was passed by that state in 
1913, Laws 1913, ch. 194. This act was invalidated by the 
supreme court of that state in State v. Taylor, 27 N. Dak. 
77, 145 N. W. 425, decided December 29, 1913. Two years 
later, the legislature passed another bill providing for a 
state bonding fund, Laws 1915, ch. 62. This latter act was 
upheld by the court in State v. Taylor, 33 N. Dak. 76, 156 
N. W. 561, decided February 5, 1916. It has been frequent- 
ly asserted that the act under consideration here was simi- 
lar to that of North Dakota. A casual examination reveals 
that there is little similarity between the acts. The last 
act of North Dakota had for its purpose the creation of a 
state bonding fund in the office of the commissioner of in- 
surance, whose duty it was made to issue official bonds for 
all county, city, town, village, school district and township 
officials required by law to furnish official bonds. It did 
not undertake to bond state officials, including the extreme- 
ly large bond of the state treasurer. It did not authorize 
any bond for more than $50,000. An avowed purpose of 
the Nebraska act was to assume liability on the bond of the 
state treasurer for a million dollars. It is further noted 
that the North Dakota act fixes the premium rate, sets out 
in detail the form of the bond to be issued, and provides 
that the officials may procure a bond elsewhere, if they 
desire. The bond is not cancelable, and the insurance com- 
missioner cannot remove an officer from his office. It also 
provides that the commissioner may employ additional 
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clerical help and incur incidental office expenses made 
necessary by the additional work caused by the act, not to 
exceed $1,500 to be reserved for the purpose from the 
premiums paid. On the other hand, the Nebraska act ap- 
propriates $100,000 for expenses, to be repaid from the 
fund, and places no limit on the amount the board may 
spend from the premiums for expenses of administration. 
It specifically provides for a secretary at an annual salary 
of $3,000 and an attorney at an annual salary of $3,600. 
The Nebraska act does not set out the form of the bond, 
fix the premiums, or regulate the part of the premiums 
which may be spent for expenses. This comparison refers 
to a number of things which the appellant asserts invali- 
date the act which are not discussed or decided by the 
court for the reason that a discussion of these issues is 
unnecessary to a decision of this case. Questions presented 
on appeal but not necessary to a decision need not be de- 
termined. Goergen v. Department of Public Works, 123 
Neb. 648, 243 N. W. 886. The sole purpose of the compari- 
son was to demonstrate that there is such a difference be- 
tween the state bonding act of North Dakota and that of 
Nebraska that the decision of the court of our sister state 
is scarcely applicable as an authority in the solution of 
our problem. It has not been called to our attention that 
any other state has entered the field of bonding public 
officials. 

It is, therefore, the conclusion of this court that the 
trial court correctly held that the provisions conferring 
upon the board of the state bonding fund and the governor 
the power to remove constitutional officers are contrary to 
the fundamental law. But we conclude that the invalid 
provisions are not separable so that the remainder of the 
act can stand as a complete act, and that such invalid pro- 
visions were an inducement to the passage of the entire 
act. In this last particular, the judgment of the trial court 
cannot be followed. 

REVERSED. 
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SAMUEL MCCLENEGHAN, APPELLEE, V. LONDON GUARANTEE 
& ACCIDENT COMPANY, LTD., APPELLANT. 
271 N. W. 276 


FILED FEeBRuARY 5, 1937. No. 29678. 


1. Insurance: Ponticy: CoNsTRUCTION: “ToTAL DISABILITY.” A 
literal interpretation of the term “total disability,” in an acci- 
dent insurance policy implying by its terms utter mental and 
physical helplessness as a condition of liability, will not be 
adopted, where it would result in an unreasonable and unjust 
forfeiture of the accident insurance. 

: : : As a general rule, the 
term “total disability,” in an accident policy, is, in insurance 
law, such a disability as renders insured unable to perform the 
substantial and material acts of his business or occupation in 
the igual way. 


Where a total disability 
Gaiken. masnorene to riake physical and mental helplessness 
essential to liability of insurer, if enforced literally, would re- 
sult in an unreasonable and unjust forfeiture of accident in- 
surance, it should be liberally construed to mean such a dis- 
ability as renders insured unable to perform the substantial 
and material acts of his business or occupation in the usual 
way. 


In an action for accident 
insurance, sulie’. provisions making liability of insurer to an 
insured physician conditional on total and continuous disability 
from the date of the accident, held not to forfeit the insurance 
for failure of compliance with that condition, where the evi- 
dence proved that insured had a latent accidental injury which 
he first considered trivial, temporary and attributable to in- 
digestion; that he continued to practice medicine from the 
date of the accident in October, 1933, until April, 1934, when 
he first discovered by means of X-rays he had a diaphragmatic 
hernia—an injury caused by the accident; that thereafter he 
promptly underwent an operation in a hospital and was totallv 
disabled as a result of the accident from April 1, 1934, to 
August 1, 1934; that proper care and necessary surgery would 
have required an operation immediately after the accident and 
confinement in a hospital, if the real nature of the injury had 
then been known. 


: ‘A 300-dollar benefit for necessary 
surgery 7» muider the terms of an accident insurance policy held 
properly allowed on the facts stated in the opinion. 
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Notice. An insurance policy pro- 
viding for notice of an accident within 20 days, which is not 
given, does not necessarily bar a recovery on the contract for 
failure of notice, where the evidence proves that insured con- 
sidered his accidental injury trivial and temporary for several 
months; that he first discovered by means of X-rays that the 
injury was latent, causing a hernia which required his con- 
finement in a hospital and a surgical operation; that he gave 
insurer notice promptly upon discovery of the real nature of 
his injury. 

7. Appeal. The failure of the trial court to reserve for the jury 
issues of fact, as requested by defendant in a motion for a 
peremptory instruction, in the event of an adverse ruling on 
the motion, is not erroneous, where the evidence is insufficient 
to support a verdict in favor of defendant on any of such 
issues. 

8. Insurance: APPLICATION. The failure of insured to state in 
his application for accident insurance that he had been previ- 
ously examined and treated by a physician for acidosis did not 
invalidate the insurance, where neither the omission nor the 
acidosis contributed to the accident or the injury or deceived 
insurer to its prejudice. 

9. Costs: ATTORNEY’S FEES. Where insured recovers on a policy 
of accident insurance a judgment which is affirmed on an 
appeal by insurer, a reasonable fee, taxable as costs, is au- 
thorized by statute for the services of insured’s attorneys in 
the supreme court. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


Kennedy, Holland, De Lacy & Svoboda and Edson Smith, 
for appellant. 


Spittler & Nicholson and Johnsen, Gross & Crawford, 
contra. 


Heard before Goss, C. J., GooD, EBERLY, DAY and CARTER, 
JJ., and MESSMORE, District Judge. 


PER CURIAM. 

This is an action to recover insurance for total disability 
under an accident policy issued March 22, 1932, to Dr. 
Samuel McCleneghan, insured, plaintiff, by London Guar- 
antee & Accident Company, insurer, defendant. 
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In the sum of $22,500, plaintiff, a physician and surgeon, 
was insured “against loss resulting from bodily injuries 
effected within the period of this policy through accidental 
means, directly and independently of all other causes,” 
subject to all contractual provisions and limitations. The 
policy provided for indemnity for total disability as fol- 
lows: 

“Within thirty days from the date of the accident, wholly 
and continuously disable the insured to the extent that he 
can perform no kind of duty pertaining to his occupation, 
the company will pay, for so long as the insured suffers 
said total disability, indemnity at the rate of seventy-five 
and no-100 dollars ($75.00) per week.” 

For partial disability the provision was in this form: 

“Within thirty days from the date of the accident, or 
shall from the date of the termination of total disability 
under part 1 of this clause B, continuously disable the in- 
sured to the extent that he is unable to perform work 
essential to the duties pertaining to his occupation, the 
company will pay weekly indemnity at one-half the rate 
specified in part 1 of this clause B for the period, not ex- 
ceeding fifty-two consecutive weeks, of such disability.” 

The liability for indemnity is doubled, where injury is 
sustained while insured is driving an automobile. Other 
provisions follow: 

“Written notice of injury on which claim may be based. 
must be given to the company within twenty days after 
the date of the accident causing such injury.” 

“Failure to give notice within the time provided in this 
policy shall not invalidate any claim if it shall be shown 
not to have been reasonably possible to give such notice 
and that notice was given as soon as was reasonably pos- 
sible.” 

In the petition it is alleged in substance that, while 
plaintiff was driving his automobile north on Florence 
Boulevard in Omaha, October 20, 1933, a car was suddenly 
backed out of a private driveway in front of him; that, in 
attempting to avoid a collision, he swerved his automobile 
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to the right against and over the curb; that he was thrown 
violently forward when his automobile struck the curb, 
striking the midsection of his abdomen against the steering 
wheel; that from the time of the accident until the latter 
part of April, 1934, he had occasional pains in his stomach, 
which were severe only at intervals; that, by means of a 
radiograph, it was discovered in April, 1934, he had a 
diaphragmatic hernia; that immediately upon the discovery 
he went to a hospital at Rochester, Minnesota, where an 
operation therefor was performed shortly after April 27, 
1934; that notice of the accident and of resulting injury 
was given to insurer pursuant to the terms of the policy; 
that plaintiff was totally and continuously disabled as a re- 
sult of the accident; that he waives benefits from October 
20, 1933, until April 1, 1934; that he claims benefits at the 
rate of $150 a week from April 1, 1934, to August 1, 1934, 
in the sum of $2,400 and surgical benefits of $300, making 
a total claim of $2,700. He demanded also attorney’s fees 
authorized by statute. 

Defendant admitted the execution of the policy but de- 
nied liability thereunder and pleaded in substance the fol- 
lowing defenses: 

Plaintiff was not, within 30 days from the date of the 
accident, wholly and continuously disabled to the extent 
that he could perform no kind of duty pertaining to his 
occupation. 

Written notice of the injury was not given within 20 
days after the accident. 

In the application for the policy, insured fraudulently 
failed to state that his last physical examination was made 
by Dr. Adolph Sachs in 1930, and that he was then treated 
for acidosis. 

Details relating to the defenses outlined were pleaded in 
the answer which alleged defendant tendered back the 
premium. 

In a reply plaintiff stated that he gave notice of the 
accident as soon as reasonably possible and he put in issue 
the other facts pleaded in defense. 
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At the close of plaintiff’s evidence, defendant moved for 
a peremptory instruction in its favor. There was also a 
motion for a directed verdict in favor of plaintiff. On these 
motions the district court excused the jury, found the 
issues in favor of plaintiff and rendered a judgment against 
defendant for $2,700. Plaintiff was also allowed an attor- 
ney’s fee of $300. Defendant appealed. 

It was strenuously argued at the bar and in the brief 
that total disability of defendant under the policy was not 
proved, because there was no evidence that within 30 days 
from the accident plaintiff was totally and continuously 
disabled to the extent that. he could “perform no kind of 
duty pertaining to his occupation.” It is insisted by de- 
fendant that the total disability clause is reasonable, un- 
ambiguous and valid and that the testimony of plaintiff 
himself shows that he continued to perform the duties of 
his occupation for months from the date of the accident, 
October 20, 1933, and did not claim benefits for total dis- 
ability for the period prior to April 1, 1934. There is a 
demand by defendant for strict observance of the literal 
terms of the total disability clause in connection with other 
terms of the policy. 

Defendant asserts: “To come within the clause provid- 
ing for total disability the accident must, ‘within 30 days,’ 
wholly and continuously disable the insured to the extent 
that he can perform no kind of duty. Pereaining to his oc- 
cupation.” 

In support of this view defendant cited cases from other 
jurisdictions. Those cases and the following ruling in Ne- 
braska have not escaped attention: 

“Where there is no uncertainty as to the meaning of an 
insurance contract and the same is legal and not against 
public policy, it will be enforced as made.” Shambaugh v. 
Great Northern Life Ins. Co., 181 Neb. 415, 268 N. W. 288, 
following Rye v. New York Life Ins. Co., 88 Neb. 707, 130 
N. W. 434; Omar Baking Co. v. Employers Liability As- 
surance Corporation, 130 Neb. 365, 264 N. W. 873. 

The better view seems to be that this doctrine does not 
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apply to a case where it would violate public policy or re- 
quire an unreasonable forfeiture, accident insurance being 
affected with a public interest. There are some circum- 
stances under which the courts do not literally enforce a 
total disability clause because insured, after an accident, 
performs some duty pertaining to his occupation. If plain- 
tiff, a physician, instead of the injury received, had been 
accidentally injured to such an extent that he could not 
have moved a hand or a foot, and had been carried into 
a hospital, where a patient of his had called, had related 
symptoms to and received from the injured physician medi- 
cal advice pertaining to the latter’s professional duties, 
would a court of justice say that the physician was not 
totally disabled? The total disability clause, enforced 
literally under the circumstances assumed, would make the 
provision a reproach to honest insurance. As applied to 
the assumed accident it would be an unreasonable and un- 
just provision condemned by public policy. No sensible ap- 
plicant for accident insurance would ever intend to bind 
himself by such a clause considered in a strict, literal 
sense. Accident insurance is not a method of procuring 
premiums conditioned on unreasonable phrases preventing 
recovery for accidental injuries. There should be honesty 
and fair dealing on both sides. Integrity and common sense 
should be factors in application, policy and performance. 
The diversity of phraseology in total disability clauses 
drawn by insurers and the interpretations thereof have 
been prolific sources of litigation. The decisions are not 
entirely harmonious. Many courts are inclined to look 
into the purpose of the insurance as disclosed by the entire 
contract and the facts of each particular case. The weight 
of modern authority is that utter physical and mental 
helplessness of insured as the result of an accident is not 
necessarily the test of his right to recover accident insur- 
ance for “total disability,’ that term meaning generally, 
in insurance law, such a disability as renders insured un- 
able to perform the substantial and material acts of his 
business or occupation in the usual way. The cases on this 
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subject are annotated in 24 A. L. R. 203; 87 A. L. R. 151; 
41 A. L. R. 1876; 51 A. L. R. 1048; 79 A. L. R. 857. As 
illustrating the trend of modern authority the following 
éxpressions are copied from a recent opinion: 

“It has always been obvious that an absurdly literal 
construction could be put upon such words as ‘any and 
every duty pertaining to my occupation’ which would re- 
duce the coverage for total disability to the state of coma 
or absolute mental and physical helplessness. But the fact 
that money is paid and accepted for accident insurance 
under these policies compels attributing good faith to the 
parties and a construction of the words used in the policy 
conformable to an honest intention to indemnify against 
total inability to practically carry on the occupation speci- 
fied.” United States Fidelity & Guaranty Co. v. McCarthy, 
50 Fed. (2d) 2. 

The better view seems to be that, where a total disability 
clause, purporting to make physical and mental helpless- 
ness essential to liability, if enforced literally, would result 
in an unreasonable and unjust forfeiture of accident in- 
surance, it should be construed to mean such a disability 
as renders insured unable to perform the substantial and 
material acts of his business or occupation in the usual 
way. | 

Did plaintiff prove total and continuous disability? He 
paid the premium and received his policy. It was in force 
at the time of the accident. When he was thrown against 
the steering wheel of his car he had an acute pain in the 
midsection of his abdomen and was temporarily short of 
breath. From time to time thereafter he had an uncom- 
fortable feeling like that caused by indigestion; occasion- 
ally had distressing pains in his stomach, which were re- 
lieved by vomiting; felt all right most of the time; had 
stomach trouble occasionally until April, 1934; practiced 
his profession in the meantime with capacity somewhat 
limited; thought he had acidosis or indigestion not at- 
tributable to the accident; first discovered in April, 1934, 
by means of X-rays that he had a diaphragmatic hernia; 
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promptly notified insurer of the accident and the injury; 
immediately went to the Mayo clinic where he underwent 
an operation for the hernia; was confined to the hospital; 
returned to Omaha from Rochester, Minnesota, May 26, 
1984; was at home in Omaha for a time; went to New 
Mexico and returned to Omaha in September, 1934; was 
totally disabled as a result of the accident from April 1, 
1934, to September 1, 1934. 

There is evidence of the foregoing facts which were 
established for the purpose of the appeal by the findings 
of the district court. Plaintiff made no claim for benefits 
from the date of the accident until the hernia was dis- 
covered, while he practiced medicine in ignorance of his 
real condition as a result of the accident. It is a fair in- 
ference from the evidence that the accident immediately 
caused the hernia and that the injury was continuous until 
the operation. The evidence proves that the accident, in- 
jury, proper care and necessary surgery would have im- 
mediately, totally and continuously disabled plaintiff with- 
in the meaning of the policy, if the real nature of the case 
had been known from the first. In a somewhat analogous 
situation, it was said in a former opinion: 

“In such a case it cannot be said that the injury is not 
continuous and from the date of the accident, nor can it 
fairly or justly be said that the disability is not continuous 
and from date of the accident, because the injured party 
enjoys a brief respite from pain and suffering, only to be 
endured to a greater degree when perverted nature again 
asserts itself. Occurring then under the circumstances 
stated, to hold that a brief respite from the conscious ill 
effects of an injury during which respite the insured was 
able to transact the most, if not all, of his ordinary busi- 
ness should bar recovery, seems to us neither reasonable 
nor just.” Rathbun v. Globe Indemnity Co., 107 Neb. 18, 
31, 184 N. W. 908. 

Though insurer’s right to a strict, literal enforcement 
of the total disability clause is made the subject of a for- 
midable argument and is recognized by some of the deci- 
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sions of courts, the liberal interpretation. permitting a re- 
covery under the circumstances of the case at bar is more 
reasonable and just. On this feature of the appeal, there- 
fore, error is not affirmatively shown. 

It is next insisted that the item of $300 for surgical 
benefits was erroneously allowed. The policy provides in 
substance that $300 for surgical benefits will be allowed if 
an operation as a result of the injury is necessary within 
90 days from the date of the accident. The evidence proves 
that an operation was necessary immediately after the ac- 
cident, though the latent hernia was not discovered nor 
the operation performed until more than 90 days had 
elapsed. Plaintiff was entitled to benefits for total dis- 
ability, as already determined, and the 300-dollar fee for 
surgery was properly allowed under the terms of the policy 
in view of the established facts. 

The judgment below is also attacked as erroneous be- 
cause plaintiff did not give insurer notice of the accident 
within 20 days after it occurred. At first plaintiff did not 
attribute his immediate and occasional irritating symptoms 
to the accident. For some time he regarded them as 
temporary and trivial. During that period he made no 
claim for insurance but continued to practice his profes- 
sion under the delusion that the pains in his stomach were 
due to indigestion or acidosis. His real injury was latent. 
Months after the accident the hernia was first discovered 
by means of a radiograph or a fluoroscope. Notice was 
promptly given after the true nature of the accidental 
injury became known. Lack of knowledge of an injury 
covered by the insurance accounts for the failure to give 
notice within 20 days. The giving of notice as soon as 
reasonably possible is fairly inferable from the evidence. 
The evidential facts bring this defense within the following 
doctrine announced in a recent case: 

“Where a health and accident policy requires written 
notice of injury or of sickness on which a claim may be 
based to be given the insurer within 20 days after the ac- 
cident causing such injury or within 10 days after the 
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commencement of disability from such sickness, it is suffi- 
cient compliance therewith on the part of an insured, who 
has received an injury apparently trivial in its nature but 
which thereafter causes an illness resulting in total dis- 
ability, that he gives such notice when a condition developed 
such as would warn a person of ordinary and reasonable 
prudence that a disability had occurred or might occur 
therefrom which would entitle him to indemnity under his 
contract of insurance.” Foss v. First American Ins. Co., 
125 Neb. 329, 250 N. W. 75. 

A ruling of the trial court in refusing to recognize the 
asserted right of defendant to reserve questions for the 
jury in its motion for a directed verdict, in the event of an 
adverse decision on the motion, is assailed as erroneous. 
The record shows that both parties rested at the close of 
plaintiff’s evidence. In defendant’s motion thereafter for a 
peremptory instruction, there was no request for permis- 
sion to adduce evidence. The motion was based on the as- 
sumed insufficiency of the evidence of plaintiff to sustain 
a verdict in his favor. As the record then stood, the evi- 
dence on behalf of plaintiff would not have sustained a 
verdict in favor of defendant on any of the issues included 
in the reservations, in view of the rules of law herein an- 
nounced. There was therefore no error in the failure of the 
trial court to reserve questions for the jury in passing on 
defendant’s motion for a directed verdict, regardless of 
proper procedure, whatever it may be. 

Did plaintiff forfeit his insurance on the ground that 
he fraudulently failed to state in his application for insur- 
ance that his last physical examination was made by Dr. 
Adolph Sachs in 1930 and that he was then treated for 
acidosis? This is not a defense where, as shown by the 
record, the omission or the acidosis did not contribute to 
the accident or the loss or deceive the insurer to its preju- 
dice. Comp. St. 1929, sec. 44-322. The law has been stated 
thus: 

“The mere failure or omission to state the name of a 
physician and a treatment by him for some temporary in- 
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disposition or ailment will not avoid the policy.” Ross v. 
First American Ins. Co., 125 Neb. 329, 250 N. W. 75. 
Upon a review of the record the assignments of error 
are overruled. For services of attorneys for plaintiff in the 
supreme court, he is allowed a fee of $200 to be taxed as 
costs pursuant to statute. 
AFFIRMED. 
Day, J., concurs in result. 


First TRUST COMPANY OF LINCOLN, TRUSTEE, APPELLEE 
AND CROSS-APPELLANT, V. EDWARD R. DANIELSON ET AL., 
APPELLEES: HELEN SCHOPPE ET AL., APPELLEES AND CROSS- 
APPELLEES: L. A. RICKETTS, TRUSTEE, APPELLANT AND 
CROSS-APPELLEE. 
270 N. W. 680 


FILED FEBRUARY 5, 1937. No. 29791. 


1, Mortgages: PAYMENT. Where a collecting trustee for the 
holders of bonds secured by mortgage individually owns and 
holds some of them, his own may be canceled in equity, in a 
proper case, as paid, if he received and retained proceeds of 
mortgaged property in excess of the amount of his bonds. 


2. The purchase of land subject to a mortgage does not 
obligate the purchaser to pay secured bonds canceled in equity 
as paid. 

3. In a suit to foreclose a mortgage securing bonds, a 
defendant pleading payment as an affirmative defense has the 
burden of proving payment. 

4, . Payment of negotiable bonds secured by mortgage 


without obtaining possession of them may be at the risk of the 
debtor. 

_ 5. Estoppel. “Where one of two innocent persons must suffer a 
loss occasioned by the wrongful act of a third person, the one 
who made it possible for the third person to commit the 
wrongful act should bear such loss.” Nebraska State Bank v. 
May, 117 Neb. 262, 220 N, W. 276. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Affirmed in part and re- 
versed in part, with directions. 
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Boehmer & Boehmer, for appellant. 


Beghtol, Foe & Rankin, B. Frank Watson, R. O. Williams, 
I. D. Beynon and Willis R. Hecht, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and RAPER and CHAPPELL, District Judges. 


RoskE, J. 

This is a suit in equity to foreclose a mortgage on 9.15 
acres of land adjacent to the city of Lincoln. 

When the property was owned by Edward R. Danielson 
and E. Maude Danielson, they executed, December 28, 1928, 
a mortgage thereon in favor of the Lincoln Safe Deposit 
Company for $42;500, payable June 26, 1929, securing 
bonds aggregating that sum and naming the Lincoln Trust 
Company as trustee for holders of secured bonds, if sub- 
sequently sold. By renewal, payment of the bonds was ex- 
tended to December 26, 1938. Mortgagors deeded the land 
to the Danielson Floral Company June 2, 1938, and the 
latter, subject to the unpaid principal debt of $10,000, con- 
veyed the title to Helen Schoppe. Bonds evidencing the 
unpaid principal debt of $10,000 with interest were in the 
hands of different holders. 

Both the Lincoln Trust Company, trustee, and the Lincoln 
Safe Deposit Company, mortgagee, were adjudged bank- 
rupts July 9, 1932, and for them L. A. Ricketts became 
trustee in bankruptcy July 21, 1932. The First Trust Com- 
pany of Lincoln was appointed trustee to succeed the bank- 
rupt, Lincoln Trust Company, as trustee for unpaid bond- 
holders. 

The First Trust Company, successor-trustee, plaintiff, de- 
clared the entire unpaid debt due on account of defaults 
and sued to enforce by foreclosure of the mortgage, pay- 
ment of two 500-dollar bonds; seven 1,000-dollar bonds and 
two 1,000-dollar bonds, the latter of which had fallen into 
the hands of the trustee in bankruptcy, a total of $10,000 
and interest or that part of the principal debt remaining 
unpaid. 

The 42,500-dollar mortgage, in addition to the Lancaster 
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county property, was a lien on 240 acres of farm land 
owned by the Danielsons in Polk county. Out of the net 
proceeds of part of the Polk county land, the Lincoln Trust 
Company, now bankrupt, received March 2, 1932, $5,850.78, 
money never received by any bondholder, unless the holder 
of the two 1;000-dollar bonds now in the hands of the 
trustee in bankruptcy is excepted. His plea is that these 
two bonds are unpaid, are assets of the bankrupt estate 
of the Lincoln Trust Company and are secured by the mort- 
gage in the course of foreclosure herein. 

In partial defense. to the claims of plaintiff and the 
trustee in bankruptcy, Heleri Schoppe and Leon N. Schoppe, 
who are in possession of the mortgaged land adjacent to 
Lincoln under the deed from the Danielson Floral Com- 
pany, alleged that the payment of the $5,850.78 was pay- 
ment of the two 1,000-dollar bonds in the hands of the 
trustee in bankruptcy and that the remainder, or $3,850.78, 
was payment to other bondholders and as such should be 
credited on the unpaid bonds.: 

The district court had before it the parties, the pleadings 
and the evidence necessary to the determination of the fol- 
lowing questions: 

Was the payment of $5,850.78 out of the proceeds of the 
Polk county land to the Lincoln Trust Company a payment 
of the two 1,000-dollar bonds now in the hands of the 
trustee in bankruptcy? If so, was the remainder, or 
$3,850.78, a payment to which the Schoppes were entitled 
to have credited on the mortgage indebtedness? 

The district court answered the first of these questions 
in the affirmative and decreed cancelation of the bonds in 
the hands of the trustee in bankruptcy. The other question 
was decided in favor of the Schoppes who were allowed 
credit pro rata for $3,828.45 on the remainder of the 
bonds. 

The trustee in bankruptcy appealed from that part of 
the decree canceling the two bonds in his possession as paid 
and plaintiff took a cross-appeal from the allowance of 
$3,828.45 as a credit on the mortgage indebtedness. 
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The appeal of the trustee in bankruptcy is clearly with- 
out merit. The bonds claimed by him as unpaid and as 
part of the bankrupt estate were found in the assets of 
both bankrupts. The managing officer of both was the 
same. Proceeds of the sale of part of the Polk county land 
was received in the form of a bank draft payable to the 
Lincoln Trust Company. It was indorsed by that company 
and also by the Lincoln Safe Deposit Company. The in- 
dorsements were made by the managing officer of both in- 
dorsers. Both became responsible to the owner of that 
fund for the custody and disposition of it. They used the 
proceeds of the draft in their own business with knowledge 
of all the facts. They knew the draft represented proceeds 
of real estate which had been mortgaged to pay outstanding 
bonds. They had sold and repurchased these two identical 
bonds. They had possession of them when they received 
the draft. In dealing with their own bonds in their own 
possession while accepting and using funds created by se- 
curity for payment, they acted for themselves. They were 
not entitled to both the bonds and money in their hands to 
pay them. They took the money. Neither trusteeship under 
the mortgage nor subsequent bankruptcy justifies their 
claim. The trustee in bankruptcy is in no better position. 
In equity the bonds should be treated as paid. Helen 
Schoppe, by taking title subject to the mortgage, did not 
bind herself to pay bonds satisfied by payment. Facts 
proved without dispute show conclusively that the district 
court ruled correctly on this branch of the case. 

The traversed plea of Helen Schoppe, that the remainder 
of the proceeds of Polk county land, or $3,850.78, should 
be credited on the mortgage indebtedness, presents a dif- 
ferent situation. It is a plea of payment. There is a fa- 
miliar rule of law that a party pleading payment as a de- 
fense has the burden of proving it. Farmers Cooperative 
Mercantile Co. v. Shultz, 1138 Neb. 801, 205 N. W. 288. 
Payment of negotiable bonds secured by mortgage without 
obtaining possession of them may be at the risk of the 
debtor. Davis v. Polak, 126 Neb. 640, 254 N. W. 246; John- 
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son v. Kindig, 127 Neb. 360, 255 N. W. 236. The unpaid 
bondholders never received any part of this fund. They 
did not know of its existence. They had no part in wrong- 
doing of any kind. They kept possession of their bonds 
and still hold them. Edward R. Danielson, mortgagor, and 
the companies bankrupt now were dealing with each other 
and were familiar with the facts. It was the sale of part 
of the Danielson land that produced the proceeds. Daniel- 
son did not demand the surrender of any bonds when he 
entrusted the proceeds to companies now bankrupt, though 
he knew some of the bonds were outstanding. There is 
nothing to show he demanded credit on the mortgage in- 
debtedness or on the bonds. The proof is that he was ne- 
gotiating with the companies now bankrupt for an addition- 
al loan with a view to using his proceeds in his own busi- 
ness. Regarding the Lincoln Trust Company as trustee 
for the bondholders for the purposes of collection, Daniel- 
son did not evince an intention to devote his proceeds to 
payment of bonds, but on the contrary, with the consent 
of that company, allowed the fund to remain in its posses- 
sion. He had at hand the means of protecting himself and 
the bondholders from a loss by demanding a surrender of 
bonds in the amount of his proceeds or a return of his 
money. He pursued neither course. He trusted the com- 
panies now bankrupt. The other bondholders did not. 

Where funds have been diverted from proper channels 
by trustees or others, courts sometimes find it impossible 
to protect all innocent parties from loss and are compelled 
to resort to the following rule of equity: 

“Where one of two innocent persons must suffer a loss 
occasioned by the wrongful act of a third person, the one 
who made it possible for the third person to commit the 
wrongful act should bear such loss.” Nebraska State Bank 
v. May, 117 Neb. 262, 220 N. W. 276. 

Failure to prove a course of dealing which shows that 
payment to the Lincoln Trust Company was payment to 
other bondholders distinguishes the case at bar from Con- 
roy v. Garries, 126 Neb. 7380, 254 N. W. 262. 
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When the entire record is considered with the rules of 
law and equity applicable, the evidence preponderates in 
favor of plaintiff on the issue under consideration. That 
part of the judgment crediting $3,828.45 pro rata on the 
outstanding bonds is therefore reversed and the cause re- 
manded, with directions to the district court to correct its 
decree accordingly as the record now stands. 

AFFIRMED IN PART AND REVERSED IN PART. 


SECURITIES INVESTMENT CORPORATION, APPELLANT, V. M. A. 
KREJCI, APPELLEE, 
271 N. W. 287 


FILED FEBRUARY 5, 19387. No. 29846. 


1. Replevin: DEFENSES. The defendant in a replevin action may, 
under a general denial, prove any fact which amounts to a 
defense. 


: In a replevin action to foreclose a mortgage 
on chattels, the defendant under a general denial may prove 
damages resulting from a breach of warranty in the sale 
thereof, as an offset to show that plaintiff at the commence- 
ment of the action was indebted to her in an amount at least 
equal to the amount due on the note. 

3. Appeal. A verdict unsupported by any competent evidence, but 
based solely upon speculation and conjecture, cannot stand. 
Where the defense in a replevin action to foreclose a 
chattel mortgage is that the plaintiff is indebted to defendant, 
the failure of the court to instruct the jury that the amount so 
due must be at least equal to that due on the mortgage note to 

defeat plaintiff’s cause of action is prejudicially erroneous. 


APPEAL from the district court for Cass county: DANIEL 
W. LIVINGSTON, JUDGE. Reversed, with directions. 


Francis P. Matthews and William P. Kelley, for appel- 
lant. 


Dwyer & Dwyer, contra. 


Heard before Goss, C. J., DAY, PAINE and CARTER, JJ., 
and TEWELL and YEAGER, District Judges. 
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Day, J. : 

A second appeal of this replevin action comes to this 
court. For the former opinion, see 128 Neb. 763, 260 N. W. 
396. The case was tried the second time in the district 
court on the petition and the general denial of the defend- 
ant. The judgment entered on the verdict of the jury 
was that.the defendant was entitled to the truck or its value 
of $375. 

This case was tried and submitted to the jury on the 
theory that the note secured by the chattel mortgage on 
the truck had not been paid in cash, but under the general 
denial of the defendant evidence was offered of a breach 
of warranty and misrepresentation in the sale which, it 
was claimed, damaged her in a sum sufficient to offset the 
amount due the plaintiff. In this jurisdiction, the defend- 
ant in a replevin action may, under a general denial, prove 
any fact which amounts to a defense. 

Certainly, if the plaintiff is indebted to the defendant 
for damages resulting from a breach of warranty or mis- 
representation in the sale of the truck involved in the 
. transaction, which damages are at least equal to the amount 
due upon the note, it is a valid defense in a replevin action. 
Such defense is provable under a general denial. In a re- 
plevin action to foreclose a mortgage on chattels, the de- 
fendant under a general denial may prove damages re- 
sulting from a breach of warranty in the sale thereof as 
an offset to show that plaintiff at the commencement of 
the action was indebted to her in an amount at least equal 
to the amount due on the-note. Davis v. Culver, 58 Neb. 
265, 78 N. W. 504. 

The evidence is undisputed that there was an unpaid 
balance due on the note secured by this chattel mortgage 
at the time this replevin action was instituted. Therefore, 
the plaintiff was entitled to the possession unless the plain- 
tiff was indebted to the defendant for damages in an 
amount at least equal to that due on the note. The amount 
of such damages must be established by a preponderance 
of the evidence. A critical examination of the evidence re- 
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veals that the defendant did not establish by a preponder- 
ance of the evidence that she was entitled to any such 
amount as damages. The witnesses for the defendant do 
retail a story of the trials and tribulations of a truck 
operator. But it must be noted that this truck was four 
years’ old. The plaintiff, or its assignor, made many re- 
pairs to the truck without expense to the defendant. Only 
some minor repairs were made by the defendant, and the 
evidence does not conclusively establish that these were 
necessary because of the misrepresentation or breach of 
warranty. However, assuming that these repairs were 
necessary to put the truck in condition to meet the repre- 
sentation or the warranty, the expense amounted to only 
$50, a sum far less than the amount due on the note. There 
is no evidence in the record to sustain the claim that there 
was any other amount of damage sustained by the defend- 
ant. No witness testifies as to the amount of any damage. 
It is a circumstance that the defendant did not attempt a 
rescission of the contract, but in this action is contending 
for the possession of the truck. In the state of the record, 
the verdict of the jury that the defendant was entitled to 
the possession of the truck was based wholly upon specu- 
lation and conjecture. In order to return such a verdict, 
it was necessary for the jury to find that the defendant 
was damaged by the misrepresentation and breach of 
warranty in an amount of at least $279.65. A verdict un- 
supported by any competent evidence, but based solely 
upon speculation and conjecture, cannot stand. 

No doubt the jury were misled by the erroneous sub- 
mission of the case. The court should not have submitted 
the case to the jury upon issues which had no support in 
the evidence. Although not requested, the court must in- 
struct on the issues presented by the pleadings and evi- 
dence. Hall v. Rice, 117 Neb. 818, 223 N. W. 4; Blue Valley 
State Bank v. Milburn, 120 Neb. 421, 232 N. W. 777. But 
there was not sufficient evidence to sustain the contention 
of the defendant that-she had been damaged more than the 
amount due on the note by the alleged misrepresentation 
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and breach of warranty. Even if there were evidence to 
sustain defendant’s damage, the instruction is erroneous 
because, in accordance with the law as heretofore stated, 
the court should have instructed the jury that the plaintiff 
was entitled to a judgment for possession unless the plain- 
tiff was indebted to the defendant in a sum at least equal 
to the amount due on the note. 

Where the defense in a replevin action to foreclose a 
chattel mortgage is that the plaintiff is indebted to defend- 
ant, the failure of the court to instruct the jury that the 
amount so due must be at least equal to that due on the 
mortgage note to defeat plaintiff’s cause of action is preju- 
dicially erroneous. 

Under the record, the plaintiff was entitled to have its 
motion, made at the close of all the evidence, for a directed 
verdict sustained. This action was commenced March 3, 
1933, nearly four years ago. It has been tried twice to a 
jury. There is no merit in the defense. Upon the record, 
the plaintiff is entitled to a directed verdict. Therefore, the 
judgment is reversed, and the cause is remanded to the 
district court, with directions to enter a judgment for pos- 
session and costs in favor of the plaintiff. 

REVERSED. 


SECURITY MUTUAL LIFE INSURANCE COMPANY, APPELLEE, V. 
HERPOLSHEIMER BUILDING COMPANY, APPELLANT. 
271 N. W. 343 


FILED FEBRUARY 5, 1987. No. 29792. 


1. Mortgages: FORECLOSURE: MORATORIUM: VACATION. In a case 
where a large business block is greatly in need of repairs, where 
taxes have accumulated in the sum of $19,027.18, and the re- 
ceiver has been unable to rent the property, even after expend- 
ing $7,258.18 in preserving the property, an application to set 
aside a moratorium and confirm the foreclosure sale may be con- 
eulered, by the sous 

: If, under the conditions 

shown in the Seance. a moratorium would not now be granted 
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under the law, then the court may be justified in setting aside 
and veceting a mocatorium granted in the past. 

: Moratorium stays are at 
all ines under the control of the court, and may be reexamined, 
and‘upon good cause being shown may be modified or vacated 
at any time. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Affirmed. 


John H. Comstock, for appellant. 
Fred C. Foster, contra. 


Heard before Goss, C. J., ROSE, Day, PAINE and CARTER, 
JJ., and RAPER and CHAPPELL, District Judges. 


PAINE, J. 

This is a foreclosure action, in which the district judge 
entered a decree on December 18, 1933, finding the amount 
due upon the mortgage that day to be $121,229.84, with 
interest at 6 per cent. from that date, together with costs. 
It was agreed by the parties that the issuance of the order 
of sale should be stayed for nine months. 

The defendants had made application for a moratorium 
until March 1, 1935, under House Roll No. 600, ch. 65, 
Laws 1938. On October 25, 1934, plaintiff filed motion to 
confirm the sale made by the sheriff on October 23, 1934, 
and that sheriff’s deed issue. 

On November 8, 1934, after a hearing on the application 
for a moratorium, it was ordered by the district judge 
that the foreclosure proceedings be stayed until March 1, 
1935; further, that the property remain in the possession 
of the receiver, E. B. Stephenson, appointed June 8, 1933, 
and that the rents and income from said premises be ap- 
plied (1) to cost of repairs, (2) to cost of operation of 

the building, (3) to the payment of the taxes, and that the 
’ proceeds above such sums be paid the Herpolsheimer Build- 
ing Company to the extent of $100 a month, and any net 
rentals above those amounts be applied on the plaintiff’s 
mortgage, first to the payment of the interest, and then to 
principal. 
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On June 26, 1935, the plaintiff filed a motion to set aside 
the moratorium and to confirm the sale, alleging that House 
Roll No. 600, ch. 65, Laws 1933, had expired, and that 
House Roll No. 1, ch. 41, Laws 1935, was unconstitutional 
_ and void. 

On September 23, 1935, the defendants filed objections 
to, and a showing in resistance of, the motion to set aside 
the moratorium, supporting the same by the affidavits of 
many parties, and the cause came on for hearing September 
30, 1935, before the district judge, who entered an order 
finding that there was then due upon the decree $134,161.03, 
and that, in addition thereto, there were unpaid taxes and 
special assessments aggregating the sum of $19,027.18. The 
court further found that the receiver had spent $7,258.18 
in preserving the property, which amount was advanced 
by the plaintiff, and that the total amount due from the 
defendants was $160,446.39, and that the property did not 
exceed in value the sum of $100,000; that of the collateral 
security put up with the plaintiff, $7,500 of second mort- 
gage bonds of the Lincoln Improvement Company were in 
default in the payment of interest, and a real estate mort- 
gage of $12,000, also held as collateral, was in foreclosure, 
and taxes were unpaid on the security therefor in the 
amount of $2,000. The court further found that the re- 
ceiver had received rents of only $1,860, and that the 
bid of $110,000 made at the sale of said premises was 
regular, and that said sum was more than the property was 
worth, and that said sale should be confirmed. The court 
decreed that the moratorium order, which had been con- 
tinued in force by a general order of the district court 
without any hearing, should be set aside and held for 
naught; that said sale be confirmed and the sheriff di- 
rected to place the plaintiff in possession. The motion for 
a new trial was overruled. 

The defendants set out a number of errors for reversal 
of the judgment of the lower court, the principal ones 
being that the judgment entered is contrary to law, and is 
against the weight and preponderance of the evidence. The 


152 NEBRASKA REPORTS [VoL. 132 
Security Mutual Life Ins. Co. v. Herpolsheimer Bldg. Co. 


defendants’ evidence disclosed that the H. H. Herpol- 
sheimer Company, while operating a department store in 
this property some years ago, did at one time a gross busi- 
ness in the neighborhood of $600,000 a year, and members 
of the Herpolsheimer family testified that the mortgaged 
real estate was now of a value of from $200,000 to $250,- 
000. 

Affidavits of six real estate men, introduced in evidence 
by the defendants, placed the value of the property at the 
present time from $140,000 to $160,000, but none of these 
affiants took the witness-stand for cross-examination. 

The plaintiff’s first witness was E. B. Stephenson, chair- 
man of the board of directors of the plaintiff corporation 
and receiver of this property, who testified that the build- 
ing was two stories and a basement in height, that it was 
186 feet by 142 feet, located at the corner of N and Twelfth 
streets in Lincoln; that the building was about 45 years 
old and in bad condition, being of an old type of construc- 
tion, with flat roof; that the basement floor was almost 
entirely rotted out, and was mouldy and damp because the 
sidewalk was cracked and the water ran through it into 
the basement; that the heating plant would have to be re- 
placed, and that the elevator was in a dangerous condition; 
that the sprinkler system was out of order; that the cornice 
around the roof was dangerous and had to be removed; 
that after the Herpolsheimer Mercantile Company became 
bankrupt the property was leased to J. H. Eller & Com- 
pany, who closed up in this location in a few months; that 
the receiver has been unable to rent it to any permanent 
tenant since that time. The receiver admits that certain 
governmental agencies have in the last few years opened 
extensive offices in Lincoln, but that he was unable to lease 
this property to any governmental agency because of the 
physical condition of the building; that the business dis- 
trict of the city has steadily grown away from this proper- 
ty; that to the south of it there is a large church property, 
which does not attract retail trade; that across the street 
east there is a one-story building through the entire block, 
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with little storerooms, changing tenants often and renting 
for as low as $85 each. To the north of this property there 
is the blank wall of the Walsh building, and west of that 
is the King Grocery, which does not attract large numbers 
of people, for the greater part of its business is done by 
telephone orders from well-to-do customers. Farther to 
the east is the Lincoln Theatre building, and traffic experts 
declare that a theatre does not draw retail trade. Mr. 
Stephenson testified that in his opinion the property was 
worth in its present condition only $75,000. Of the other 
witnesses called by the plaintiff, George M. Christian had 
been in the real estate business for 24 years in Lincoln; 
C. W. Roe had been in that business for 15 years; Curtis 
C. Kimball had lived in Lincoln for 40 years and been in 
the real estate business for 15 years; Charles A. Herman 
had been in the real estate business for 22 years in Lincoln. 
These four experienced real estate men were each sub- 
jected to cross-examination, and the fair and reasonable 
value of this property as fixed by the testimony of these 
four men gave, when averaged, a value of $85,000. Their 
evidence disclosed an accurate knowledge of rental values 
of business properties, together with all of the elements 
entering into such values. 

It is quite evident that the trend of retail trade is away 
from the location of this property, as is shown by the 
traffic counts; that this building, to be rented to any ad- 
vantage, will have to be rebuilt from top to bottom; that 
there is no more likelihood that a renter could be found in 
the future than in the past; and that the interest, taxes, 
and other expenses are piling up each day without any 
possibility of any returns to the receiver. 

After considering all of the evidence in the case, the 
court has reached the opinion that the mortgaged property 
in its present condition is worth much less than the amount 
bid at the sale by the plaintiff. 

In Clark v. Hass, 129 Neb. 112, 260 N. W. 792, it was 
held that it was not an abuse of discretion for the trial 
court to deny an application for a moratorium when it ap- 
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peared that the amount of the mortgage lien exceeds the 
value of the lands secured by the mortgage. To the same 
effect was the holding of this court in Luikart v. Graf, 130 
Neb. 736, 266 N. W. 641. It was held that, where the ap- 
plicant has no valuable interest to protect, good cause is 
thereby shown for a denial of an application for a mora- 
torium. First Trust Co. v. Stenger, 1830 Neb. 750, 266 N. 
W. 642. See, also, Srajhans v. Mares, 180 Neb. 924, 267 
N. W. 82. 

However, the defendants insist that, a moratorium stay 
having once been granted, it cannot now be set aside unless 
the plaintiff mortgagee can prove that the mortgagor has 
violated the order. This brings before us for consideration 
the purpose of such laws. 

Moratorium laws are not new. In an article in 46 Har- 
vard Law Review, 1061, we find the moratorium laws of 
all ages and the various countries discussed, and the state- 
ment: “For some 1,400 years western civilization has made 
use of extraordinary devices for saving the credit struc- 
ture, devices generically known as moratoria. The mora- 
torium is a postponement of fulfilment of obligations de- 
creed by the state through the medium of the courts or the 
legislature. Its essence is the application of the sovereign 
power.” But such laws do not apply automatically under 
certain conditions, but the application depends upon the 
direction of the court. 

This court has said in First Trust Co. v. Airdale Ranch 
& Cattle Co., 181 Neb. 475, 268 N. W. 362: “Such postpone- 
ment was not intended to enable the debtor to realize some 
speculative value out of the real estate securing the debt 
or to delay indefinitely the day of reckoning where the 
mortgage indebtedness was excessive.” 

This court has held repeatedly that, if the amount of 
mortgage liens on real estate exceeded its value, a mora- 
torium should be denied. State Life Ins. Co. v. Heffner, 
131 Neb. 700, 269 N. W. 629. 

It does not appear to us that, even if a stay has once 
been granted, the court is thereby foreclosed from a re- 
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examination into all the facts upon a proper showing, and 
if it is proper the order for the moratorium can be va- 
cated, as was done in the case at bar. 

It is now evident that, after months of effort, a renter 
cannot be secured; that there is no possibility of the debtors 
being able to save their property, and that the loss to mort- 
gagee is increasing daily. We hold that under these facts 
the moratory stay heretofore granted was properly vacated 
and set aside, and such decree of the district court confirm- 
ing the sale was right, and is hereby affirmed. 

AFFIRMED, 


IDA WHITE, APPELLANT, V. NATIONAL WINDOW CLEANING 
COMPANY ET AL., APPELLEES. 
271 N. W. 341 


FILED FEBRUARY 5, 1937. No. 300382. 


1. Master and Servant: WoRKMEN’S COMPENSATION Law: ELEC- 
TION. An employee who has properly elected not to come under 
Part If of the workmen’s compensation act cannot recover com- 
pensation from “owner,” and owner does not become “em- 
ployer” under the provisions of section 48-116, Comp. St. 1929, 
even though owner does not require immediate employer to 
carry copipenenlon insurance. 


20 — The act of an employee in elect- 
ing nat to come under Part II of the workmen’s compensation 
act is binding on his dependents: 

3. Under particular facts in this case, 


election of employee not to come under Part II of workmen’s 
compensation act held not restricted to immediate employer. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Affirmed. 


Leon & White and Louis E#.. Lipp, for appellant. 


Gaines, McLaughlin & Gaines and Kennedy, Holland, 
De Lacy. & Svoboda, contra. 


Heard before ROSE, GOOD, EBERLY, PAINE and CARTER, 
JJ., and KRoGER, District Judge. 
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Krocer, District Judge. 

This is an appeal from an order of the district court for 
Douglas county denying plaintiff’s claim for compensation 
under the workmen’s compensation law, based upon the 
death of her husband. The facts are not in dispute. 

The National Window Cleaning Company is a corpora- 
tion organized in the year 1924 by the deceased and two 
others, and was engaged at all times in the business of 
washing and cleaning windows in offices, store buildings 
and dwellings in the city of Omaha. The deceased, Joe 
White, was president of said company and, in addition to 
his duties as president and stockholder, he did actual wash- 
ing of windows, for which he was paid a weekly wage of 
$25 by the company. 

In the spring of 1933 the J. C. Penney Company, Inc., 
was preparing to open a store in Omaha, and during the 
latter part of January or the forepart of February its 
local manager contacted the National Window Cleaning 
Company by telephone and the deceased, Joe White, came 
to see him and, on behalf of his company, negotiated a con- 
tract, which was verbal, for the cleaning of the windows 
of the building occupied by the J. C. Penney Company store, 
for an agreed compensation of $20 a month. At that time 
the local manager of the J. C. Penney Company inquired 
of deceased if the National Window Cleaning Company car- 
ried compensation insurance and was informed by deceased 
that they did have such insurance. . 

On March 14, 1933, deceased was washing a window on 
the second floor of the J. C. Penney Company building and 
while so employed fell to the sidewalk, sustaining injuries 
from which he died on March 16, 1938. He left surviving 
him the appellant, Ida White, his widow, and three children, 
who were dependent upon him for support. 

It further appears from the evidence that the National 
Window Cleaning Company did have a standard workmen’s 
compensation insurance policy, issued by a company li- 
censed to do business in this state, but this policy had at- 
tached to it an indorsement showing that the three officers 
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and stockholders of the National Window Cleaning Com- 
pany, of which the deceased Joe White was one, had re- 
jected the provisions of the workmen’s compensation act of 
the state of Nebraska. The deceased had also filed an 
election and notice of rejection of the terms, conditions and 
provisions of Part II of the Nebraska workmen’s compen- 
sation act with the National Window Cleaning Company 
and the Nebraska compensation commissioner, which notice 
had not been revoked at the time of the fatal accident. 

It is the contention of appellant that the J. C. Penney 
Company was an employer of the deceased under the pro- 
visions of section 48-116, Comp. St. 1929, and that the 
election of the deceased not to be bound by the provisions 
of the workmen’s compensation law applied only to his re- 
lationship with the National Window Cleaning Company, 
his immediate employer. 

Appellant’s claim that the J. C. Penney Company was an 
employer of the deceased at the time of the fatal accident 
is based on the contention that, at the time of entering into 
the contract, the J. C. Penney Company did not require the 
National Window Cleaning Company to carry compensation 
insurance for its employees. Inquiry was made as to 
whether such insurance was carried, and answered in the 
affirmative; the National Window Cleaning Company did 
carry compensation insurance for all of its employees ex- 
cepting those who had filed an election not to come under 
the act. The workmen’s compensation law does not con- 
template that an employee be forced to come under its pro- 
visions, but, by its express terms, provides means whereby 
the employee may elect not to be bound thereby and be left 
to his common-law action for damages arising from action- 
able negligence. The deceased had made this election and 
his action is binding upon his dependents. Under the par- 
ticular circumstances in this case, it is not necessary to 
determine whether or not the inquiry made by the J. C. 
Penney Company amounted to a requirement that the Na- 
tional Window Cleaning Company carry compensation in- 
surance for its employees, because the deceased, in any 
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event, weuld not have benefited by such a requirement, he 
having filed his election not to be bound by the workmen’s 
compensation law. 

Under the facts in this case, we hold that the J. C. 
Penney Company was not an employer within the meaning 
of section 48-116, Comp. St. 1929. 

Appellant argues that the election of deceased not to 
come under Part II of the compensation act was restricted 
to the National Window Cleaning Company, his immediate 
employer, and therefore could not affect the liability of the 
J. C. Penney Company. The notice was addressed to the 
National Window Cleaning Company and the Nebraska 
compensation commissioner and refers to personal injuries 
“which the undersigned may receive, if any, arising out of 
and in the course of employment with the employer above 
named.” (Italics ours.) 

This court is committed to the rule that the compensation 
act is to be liberally construed and the act itself provides 
that all contracts of employment are presumed to be subject 
to the provisions of Part II thereof, unless the employer or 
employee expressly rejects the same. 

In the light of the statutory provisions and the decisions 
of this court, what was the intention of the deceased when 
he executed the notice of election and what was the legal 
effect of the same? 

From the very nature of their work the employees of the 
National Window Cleaning Company were, at all times 
while employed, on the premises of and technically execut- 
ing work for some other person, firm or corporation. This 
was well known to the deceased when he executed the notice 
of election. For this court to say that under those condi- 
tions and circumstances it was the intention of the de- 
ceased to reject the compensation act so far as the National 
Window Cleaning Company was concerned, but not as to 
any person, firm or corporation for whom the work was 
being done, would be giving the deceased a protection he, 
as an officer of the National Window Cleaning Company, 
did not desire to pay for, and which, as an employee, he 
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had rejected. Logic compels us to the conclusion that it 
was the intention of the deceased to reject Part II of the 
compensation act as to any injuries sustained by him while 
employed by the National Window Cleaning Company and 
that the waiver also extended to those for whom the work 
was being done. 
The judgment of the trial court was correct and is 
AFFIRMED, 


HENRY HEINEMAN, APPELLEE, V. GEORGE WILSON, APPEL- 
LANT. 
271 N. W. 346 


FILED FEBRUARY 11, 1937. No. 298338. 


1. Trial: RULE oF PRACTICE. Where a rule of practice, promul- 
gated by this court under its constitutional authority, is later 
_abrogated and a new rule in effect promulgated effective on a 
certain date, the new rule is not retroactive and applicable to 
cases tried under the former rule. 

INSTRUCTIONS. Before a court is required to instruct 

the jury, in any case, that they may disregard the testimony 

of any witness who they believe from the evidence has wilfully 
testified falsely, there must be evidence tending to prove that 
the witness so testified. 

: Where the court in stating the issues raised 
by the plaintiff’s cause of action neglects to use the words “the 
plaintiff alleges” or those of similar import, the omission is not 
prejudicial where the entire instruction and the instructions as 
a whole are such as not to mislead the jury to infer that the 
court stated the allegations as facts proved. 

4, Appeal: INSTRUCTIONS. Where an instruction correctly states 
the law applicable to the issues in a case in clear and intelli- 
gible language, so that ordinary men and jurors understand it, 
error cannot be predicated thereon. 


APPEAL from the district court for Lancaster county: 
LINCOLN FROST, JUDGE. Affirmed. 


Beghiol, Foe & Rankin, for appellant. 


John H. Comstock and Ira D. Beynon, contra. 
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Heard before ROSE, DAY and PAINE, JJ., and TEWELL, 
CHAPPELL and YEAGER, District Judges. 


Day, J. 

In this, an action for damages resulting from injuries 
occurring in an automobile collision between the parties, 
the defendant appeals from a judgment entered upon a 
verdict by a jury. 

The trial court refused to permit the defendant to testify 
that there was a dispute between him and his insurer as 
to the coverage in question. In response to an inquiry as to 
whether he carried insurance, he answered that he did not 
know whether it covered this litigation. Even under the 
former rule of practice, promulgated by this court under 
its constitutional authority in Jessup v. Davis, 115 Neb. 1, 
211 N. W. 190, and many subsequent cases decided under 
the rule, the objection to the question was proper because it 
ealled for a conclusion of law and was not within the 
issues in this case. 

In this connection, the appellant cites Fielding v. Publix 
Cars, Inc., 1380 Neb. 576, 265 N. W. 726, but it is not ap- 
parent what conclusion can be drawn from it which is ap- 
plicable to this case. In the Fielding case, this court abro- 
gated the rule of practice promulgated in the Jessup case. 
In effect, a new rule was established, but with the positive 
provision that it should not be retroactive. It annulled by 
an authoritative act and abolished the rule of practice that 
a plaintiff could establish by appropriate inquiries on cross- 
examination whether defendant was indemnified from loss 
by insurance. This rule was abrogated by the Fielding 
case as of April 1, 1936. This case was tried in the district 
court about December 20, 1935. So the new rule was clearly 
not applicable to this case. 

The defendant requested the court to give an instruction 
based upon the legal maxim falsus in uno, falsus in omni- 
bus, which was refused. The testimony of the plaintiff was 
not such as to require the giving of such an instruction in 
any case. Upon cross-examination, plaintiff testified that 
he had not been able to do harvesting work. Later, the evi- 
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dence developed that he had done threshing, in that he took 
care of the separator by “keeping the machine oiled, look- 
ing after it so that everything is all right, no loose bolts or 
something like that.” This testimony indicated a quibble 
over the meaning of the words “harvesting” and “thresh- 
ing” between the plaintiff and defendant’s counsel. The 
accident occurred October 15, 1933, and there was no har- 
vesting or threshing until at least the following July. 
Special findings were returned by the jury, in addition to 
the general verdict, in which the jury fixed the damage of 
the plaintiff on account of personal injuries to himself, 
loss of time, and medical and surgical expenses at $250. 
The general verdict was for $4,000, including damages to 
plaintiff for his own injuries, the injuries to his car, and 
the injuries to his wife. The largest item as determined by 
the special findings was the damage resulting from in- 
juries to his wife in the sum of $3,725. A large part of 
this last item was made up of nursing, hospital care, and 
medical services, which were alleged to represent an ex- 
pense of $2,500. 

The testimony in question related to the physical con- 
dition of the plaintiff nine months after the accident. It 
appears that the verdict only remunerated the plaintiff 
moderately for his damages. There could well have been 
an honest difference of opinion as to plaintiff’s physical 
condition so long after the injury. The threshing work 
which was done by him was such light work that any one 
could have done it, as it required so little physical exer- 
tion. The true state of facts was placed before the jury. 
It does not appear that there was sufficient evidence that 
the plaintiff as a witness wilfully testified falsely upon a 
material issue before the court. Before such an instruction 
is required to be given in any case, there must be evidence 
that a witness wilfully testified falsely upon a material 
issue before the court. 6 Jones, Commentaries on Evidence, 
sec. 2473; Miller v. State, 189 Wis. 57, 119 N. W. 850; 
Judge v. Jordan, 81 Ia. 519, 46 N. W. 1077; Markiewtez v. 
State, 109 Neb. 514, 191 N. W. 648. 
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The first instruction given by the court to the jury is 
subject to some criticism. It is said to assume as facts 
things which were issues for the determination of the jury. 
Certain statements relating to the negligent acts and omis- 
sions of the defendant alleged to have caused the injury, 
taken out of the context, might well be said to assume facts 
in dispute. However, in the context of the instruction and 
considered with all the other instructions in the case, they 
would not mislead the jury. An instruction upon the burden 
of proof correctly instructed the jury that the burden of 
proof rested upon the plaintiff to establish all these allega- 
tions. The appellant usually greatly underrates the mental 
capacity of the jury. It is an attribute of human nature 
to underrate the capacity of those who entertain opposite 
views on any subject. 

In a similar situation, Kuhlman v. Schacht, 130 Neb. 511, 
265 N. W. 549, it was held: “Where the court, in starting 
to give the issues in the first instruction, neglected to state 
that ‘the plaintiff alleges’ or words of similar import, but 
states plaintiff’s cause of action without such words, such 
omission may not be prejudicially erroneous when the whole 
instruction and others were such as to not mislead the jury 
into inferring that the court stated plaintiff’s allegations 
as facts proved.” In this same case, Raper, District Judge, 

‘made the following pertinent statement so applicable here 

that we repeat: “We assume the jury were at least men of 
ordinary intelligence, and that alert and able counsel had 
stated and argued to the jury on whom was the burden of 
proof, and what the plaintiff had or had not proved; so 
even before the instructions were read, the jury had ac- 
quired the knowledge, in a general way, as to what the 
plaintiff alleged in her petition and what she was under 
obligation to prove.” 

While the instruction might have stated the issues in a 
manner clearly indicating that they were controversial, 
yet it is apparent that the entire instruction and the in- 
structions as a whole could not mislead the jury. The cor- 
rect rule is held to be that, where the court states the 
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issues of the plaintiff’s.cause of action, but neglects to use 
the words “the plaintiff alleges” or words of similar import, 
the omission is not prejudicial, where the entire instruction 
and all the instructions are such as not to mislead the jury 
into thinking that the court stated the allegations as facts 
proved. 

The court in the instruction relating to the various ele- 
ments constituting the damages claimed by plaintiff failed 
to qualify the statement by the words, “if any.” The same 
general rule is applicable here as in the other instruction 
discussed. If the meaning of the instruction is clear and 
not misleading to the jury, there is no prejudicial error. 
The appellant would have the trial judge required to qualify 
every phrase by the words “if any,” lest the jury conclude 
that the court was instructing them that the fact had been 
established by the evidence. No precise form of expres- 
sion is necessary in giving instructions, and the ultimate 
test of soundness is whether under the pleadings and evi- 
dence ordinary men and jurors would understand them. 
64 C. J. 629; Osborne v. Montgomery, 203 Wis. 223, 234 
N. W. 372; Oliver v. Nelson, 128 Neb. 160, 258 N. W. 69; 
Sweeney v. Midwest Life Ins. Co., 129 Neb. 521, 262 N. W. 
AT. 

The instruction which causes appellant’s complaint, when 
subjected to this test, and particularly when considered 
with all the other instructions, was not misleading to or 
misunderstood by the jury. Where an instruction correctly 
states the law applicable to the issues in a case in clear 
and intelligible language, so that ordinary men and jurors 
understand it, error cannot be predicated thereon. Some- 
times extreme care in inserting such words as are omitted 
here (“if any”) does not clarify the meaning but rather 
adds to the confusion. When the court had concluded the 
instructions to the jury in this case, the jury could not have 
understood from them that the plaintiff had been damaged 
by the negligence of the defendant and that they were 
only required to determine the amount. 

An examination of the record, including the enahivs: 
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the evidence, the instructions to the jury, and the assign- 
ments of error argued in the brief and orally, does not re- 
veal any prejudicial error. 

AFFIRMED. 


LEBRON ELECTRICAL WORKS, INC., APPELLEE, V. CHARLES 
M. PIZINGER, APPELLANT. 
270 N. W. 683 


FILED FEBRUARY 11, 1987. No. 29855. 


1. Appeal. Where a motion for a new trial and a motion for judg- 
ment notwithstanding the verdict are both overruled, error 
cannot be predicated upon the sequence of the orders. 

2. Judgment. A judgment notwithstanding the verdict can be 
rendered only upon the pleadings without a consideration of the 
evidence. 

3. Pleading. Where the allegations in an answer and counterclaim 
are tried and submitted as though denied by a proper pleading, 
it is too late after judgment to assert that said averments are 
admitted by the pleadings. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Affirmed. 


James FE. Bednar, for appellant. 
Gerald M. Vasak, contra. 


Heard before Goss, C. J., DAY, PAINE and CARTER, JJ., 
and TEWELL and YEAGER, District Judges. 


Day, J. 

In a replevin action to try the right of possession to 
certain machinery, the trial court at the conclusion of all 
the evidence sustained the plaintiff’s motion for a directed 
verdict, found the right of possession to be in the plaintiff, 
valued the property at $602.45, and fixed the damages for 
the wrongful detention at one cent. Thereafter, the defend- 
ant filed at the same time both a motion for new trial and 
a motion for a judgment notwithstanding the verdict. 
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The trial court overruled the motion for a new trial first 
and a few days later overruled the other motion. It is as- 
serted that the priority should have been reversed upon 
the authority of Kafka v. Union Stock Yards Co., 87 Neb. 
331, 127 N. W. 129. The cited case holds that a motion for 
judgment on special findings notwithstanding the general 
verdict and one for a new trial may be filed at the same 
time, but that the decision on the former does not waive 
the latter. The Kafka case is not analogous to the case at 
bar and is not decisive of the question presented. 

On the other hand, Hamaker v. Patrick, 122 Neb. 688, 
241 N. W. 587, is not decisive of this point. True, there is 
some language quoted from authorities as argument for 
deciding another question. In the case at bar, the trial 
court overruled both motions. Under such a situation there 
could be no prejudice to the defendant arising from the 
priority between orders. It does not present a debatable 
issue for our determination. The rule of reason requires 
that, where a motion for a new trial and a motion for 
judgment notwithstanding the verdict are both overruled, 
error cannot be predicated upon the sequence of the orders. 

Did the trial court err in overruling the motion of the 
defendant for a judgment notwithstanding the verdict? 
This jurisdiction is committed to the rule that a judgment 
notwithstanding the verdict can be rendered only upon the 
pleadings without a consideration of the evidence. Biel- 
feldt v. Grand Island Transit Co., 123 Neb. 368, 243 N. W. 
76; Hamaker v. Patrick, supra; Comp. St. 1929, sec. 20- 
1315. 

The pleadings did not require a judgment notwithstand- 
ing the verdict at the time the appellant filed his motion. 
The plaintiff filed a petition for replevin, the defendant an 
answer and counterclaim. There was no reply or answer 
to the counterclaim. Assuming, but not deciding, that a 
counterclaim for damages for breach of warranty and mis- 
representation is a proper pleading in a replevin action, this 
case was tried twice to a jury upon the theory that the 
allegations were denied. Where the allegations in an answer 


166 NEBRASKA REPORTS [VoL. 132 
State, ex rel. Wright, v. Barlow 


and counterclaim are tried and submitted as though denied 
by a proper pleading, it is too late after judgment to assert 
that said averments are admitted by the pleadings. In re 
Estate of Cheney, 78 Neb. 274, 110 N. W. 731; Moore v. 
Moore, 104 Neb. 122, 175 N. W. 665. 

This effectually disposes of the assignments of error. 
It does not appear that there is any substantial reason re- 
quiring a reversal of the judgment. 

AFFIRMED. 


STATE, EX REL. WILLIAM H. WRIGHT, ATTORNEY GENERAL, 
PLAINTIFF, V. ROBERT A. BARLOW, DEFENDANT. 
271 N. W. 282 


FILED FEBRUARY 11, 1937. No. 29868. 


1. Attorney and Client: CoNTEMPT. A person who engages in the 
practice of law in this state, without first procuring a license 
to so do, may be prosecuted for criminal contempt. 

2. Contempt. A contempt action is sui generis, neither civil nor 
criminal, but in the nature of a criminal proceeding. 

A prosecution for criminal contempt is governed by 
and in accordance with the strict rules applicable to criminal 
prosecutions. 

4, Witnesses. Section 12, art. I of the Constitution, providing that 
“no person shall be compelled, in any criminal case, to give 
evidence against himself,” has no application to one chargea 
with contempt of court, and one so charged may be required to 
testify the same as any other competent witness. 

5. Depositions. That part of section 11, art. I of the Constitution, 
providing “In all criminal prosecutions the accused shall have 
the right * * * to meet the witnesses against him face to face” 
has no application in a contempt proceeding and does not pre- 
vent the use of depositions in such an action. 

6. Contempt: Proor. To sustain a finding of guilt in an action 
charging criminal contempt, the evidence must show the guilt 
of the defendant beyond a reasonable doubt. 

INFORMATION: AMENDMENT. Where the issues in an 

original action are formulated in this court, and the case then 

referred to a referee to take the evidence and make findings of 
fact and conclusions of law thereon, the ruling of the referee 
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refusing the state permission to amend. the information by add- 
ing a new count thereto is in all respects proper. 

8. Limitation of Actions. The period in which an action for crimin- 
al contempt can be brought is not limited by statute in this 
state, and, in the absence of a showing of special circumstances 
by which delay in instituting the suit has prejudiced the rights 
of the defendant, such an action is not barred by lapse of time. 

9. Witnesses. The privilege of a witness of refusing to answer 
on the ground that such answer may tend to incriminate him 
or expose him to public ignominy must be timely made or it 
will be deemed to have been waived. © 

10. Evidence examined and held to sustain a finding of guilt for 
criminal contempt on three counts of the information. 


Original action by the state, on the relation of the attor- 
ney general, citing defendant for contempt for practicing 
law without a license. Defendant found guilty on three 
counts of the complaint. 


William H. Wright, Attorney General, Milton C. Murphy 
and Lester A. Danielson, for plaintiff. 


Ginsburg & Ginsburg and R. P. Kepler, for defendant. 


Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and CHAPPELL, District Judge. _ 


CARTER, J. 

This is an original action brought by the attorney general 
charging the defendant with contempt of court for prac- 
ticing law in this state without a license. The issues were 
made up in this court and the case then referred to M. M. 
Maupin, as referee, to take the evidence and make findings 
of fact and conclusions of law thereon. The case is now 
before the court on the report of the referee and the ex- 
ceptions of the defendant thereto. 

‘The information, as originally filed in this court, con- 
tained 10 counts. A general demurrer to counts 7 and 8 
was sustained by this court in a former opinion. State v. 
Barlow, 131 Neb. 294, 268 N. W. 95. The referee found for 
the defendant on counts 1, 2, 4 and 9. The referee further 
found that the defendant was proved guilty beyond a rea- 
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sonable doubt on counts 3, 5 and 10, and by a preponder- 
ance of the evidence on count 6. The exceptions filed by the 
defendant question the sufficiency of the evidence to sus- 
tain the findings of the referee on counts 3, 5, 6 and 10, 
and the correctness of the conclusions of law as determined 
by the referee. 

That this court has the inherent power to punish by con- 
tempt proceedings those persons who engage in the practice 
of the law unlawfully cannot. now be questioned. State v. 
Barlow, supra. The proceeding in the case at bar is one 
charging a criminal contempt. In Maryott v. State, 124 
Neb. 274, 246 N. W. 348, this court said: ‘‘Generally speak- 
ing, contempts are either direct, those committed in the 
presence of the court while in session, or constructive, con- 
sisting of those not committed in the presence of the court. 
Properly speaking, constructive contempts should be ‘di- 
vided into two classes—criminal and civil. Those contempts 
which are prosecuted to preserve the power and vindicate 
the dignity of the court and to punish for disobedience of 
its orders are, ordinarily, termed criminal contempts, while 
those instituted to preserve and enforce the rights of pri- 
vate parties to the suit and to compel obedience to orders 
and decrees made to enforce the rights and to administer 
the remedies to which the court has found them to be en- 
titled are, ordinarily, civil contempts.” 

The defendant contends that a prosecution for a criminal 
contempt is a criminal proceeding. With this we cannot 
agree. A proceeding for contempt is sui generis and sum- 
mary in its nature. Its nature is aptly stated in the case of 
Re Gompers, 40 App. D. C. 298: “The action is sui generis, 
in a class by itself, partaking of some of the elements of 
both civil and criminal proceedings, but, strictly speaking, 
it is neither. It belongs to a class of proceedings inherent 
in the court, and deemed essential to its existence. It 
would hardly be held that a disbarment proceeding is 
criminal, although a severe penalty may be imposed; or 
that the power of a court to reprimand its officers for mis- 
conduct is a criminal proceeding, though the penalty im- 


VOL. 1382] JANUARY TERM, 1937 169 
State, ex rel. Wright, v. Barlow 


posed is humiliating and severe. These belong to a class of 
proceedings essential to the self-preservation of a court, 
and inherent in all courts, irrespective of their constitu- 
tional and statutory jurisdiction. Contempt, therefore, is 
without any particular form of action, and not subject to 
the limitations of procedure prescribed for the conduct of 
either civil or criminal actions.” See, also, State v. Baker, 
270 N. W. (la.) 359. 

While it is true that this court has said many times that 
a contempt action is in the nature of a criminal proceeding, 
strictly speaking it is not such. We conclude that it is an 
action swt generis, neither civil nor criminal, but in the 
nature of a criminal proceeding. We have examined the 
ease of Connell v. State, 80 Neb. 296, 114 N. W. 294, and 
have concluded that the first syllabus thereof is wrong and 
it is hereby overruled. 

This court has held that a prosecution for criminal con- 
tempt is governed by and in accordance with the strict 
rules applicable to criminal prosecutions. In Hydock v. 
State, 59 Neb. 296, 80 N. W. 902, we said: ‘‘We have re- 
peatedly held that proceedings in contempt are in their 
nature criminal, and no intendments will be indulged to 
sustain a conviction for contempt of court. See Hawes v. 
State, 46 Neb. 149; Wilcox v. State, 46 Neb. 402; O’Chander 
v. State, 46 Neb. 10; Zimmerman v. State, 46 Neb. 13.” 
See, also, Bee Publishing Co. v. State, 107 Neb. 74, 185 
N. W. 339; McCauley v. State, 124 Neb. 102, 245 N. W. 269; 
Maryott v. State, supra. Under the above authorities, we 
hold that a prosecution for criminal contempt is governed 
by the strict rules applicable to prosecutions by indict- 
ment. 

While a prosecution for criminal contempt has many of 
the attributes of a criminal proceeding, one so charged is 
not entitled to a trial by jury. Gandy v. State, 13 Neb. 445, 
14 .N. W. 148; Hanika v. State, 87 Neb. 845, 128 N. W. 526. 
Neither is one so charged required to be arraigned before 
a hearing is held. Nebraska Children’s Home Society v. 
State, 57 Neb. 765, 78 N. W. 267; Kopp v. State, 124 Neb. 
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363, 246 N. W. 718; Hanika v. State, supra. Nor may one 
convicted of a criminal contempt seek a review thereof by 
appeal; his remedy is by the institution of error proceed- 
ings. Hanika v. State, supra. 

The record shows that the state called the defendant as 
a witness in its behalf over his objection that he was within 
the purview of section 12, art. I of the Constitution of 
Nebraska, providing: ‘“‘No person shall be compelled, in 
any criminal case, to give evidence against himself, or be 
twice put in jeopardy for the same offense.” Clearly, a 
person cannot claim the benefits of this section of the Con- 
stitution unless it be in a case charging him with the com- 
mission of a crime. A contempt proceeding not being a 
criminal case, a person charged with contempt of court 
cannot invoke any benefit or privilege from this provision 
of the Constitution. The defendant in a contempt proceed- 
ing, therefore, may properly be called as a witness by the 
state and be required to testify the same as any other com- 
petent witness. This holding is sustained by the following 
cases: O’Neil v. People, 113 Ill. App. 195; People v. Sey- 
mour, 191 Ill. App. 381; State v. Retlly, 40 Wash. 217, 82 
Pac. 287. 

The defendant complains of the action of the referee in 
permitting the state to place in evidence the depositions of 
sundry witnesses for the reason that it deprives the defend- 
ant of his constitutional right to meet the witnesses against 
him face to face. That part of section 11, art. I of the Con- 
stitution, that is material on the point under consideration 
provides: “In all criminal prosecutions the accused shall 
have the right * * * to meet the witnesses against him face 
to face.” It will be noted that the constitutional provision 
cited applies to criminal prosecutions only, and the defend- 
ant in the suit at bar therefore cannot avail himself of its 
provisions. If the witnesses whose depositions were re- 
ceived in evidence come within the provisions of section 
20-1246, Comp. St. 1929, and the record shows that they 
do, the use of depositions was entirely proper. State v. 
Priest, 118 Neb. 47, 223 N. W. 635. : 
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The record discloses that the defendant.was found guilty 
by the referee on count 6 of the information by a pre- 
ponderance of the evidence. Defendant contends that the 
proof of guilt must be beyond a. reasonable doubt. In Hy- 
dock v. State, supra, the court stated that proceedings in 
contempt are in their nature criminal and that “it is there- 
fore necessary to establish guilt beyond a reasonable doubt.” 
In State v. Lovell, 117 Neb. 710, 222 N. W. 625, a suit for 
criminal contempt, Rose, J., speaking for the court, said: 
“The evidence establishes the guilt of defendant beyond a 
reasonable doubt.” The action is in its nature criminal. 
Upon a finding of guilt, a fine or imprisonment may be 
imposed. We are convinced that reason and logic, as. well 
as the former expressions of this court on the subject, de- 
mand that, in order to find a person guilty of a criminal 
contempt, it must be by evidence showing his guilt beyond 
a reasonable doubt. We therefore find that the conviction 
of the defendant on count 6 of the information cannot be 
sustained and it is hereby dismissed. 

It appears from the record that the state asked leave, 
during the hearing before the referee, to amend the infor- 
mation by adding thereto an additional count. The referee 
ruled that he was without jurisdiction to permit the amend- 
ment. The strict rules of procedure in actions of this kind 
require that the defendant should have notice before the 
trial of each and every charge against him. We conclude 
that new counts may not be added to an information after 
this court has referred the case to a referee for findings of 
fact and conclusions of law thereon. There are, of. course, 
certain kinds of amendments that a referee can permit in 
the furtherance of justice, but the addition of an entirely 
new count is something more than an amendment. It is, in 
fact, the inclusion of a new cause of action. The referee 
was correct in refusing to permit the state to add the ad- 
ditional count. 

The defendant contends that the prosecution was barred 
on counts 3 and 10 for the reason that the acts charged as 
a criminal contempt occurred more than 18 months before 
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this suit was commenced, it being the statutory period in 
which a person may be prosecuted for a misdemeanor or an 
indictable offense below the grade of a felony. Comp. St. 
1929, sec. 29-110. This theory is based on the proposition 
that the legislature has provided that any person violating 
the statutory requirements for admission to the bar, as 
provided in section 7-101, Comp. St. 1929, shall be deemed 
guilty of a misdemeanor. It must be borne in mind, how- 
ever, that an. act denounced by statute as a crime may 
constitute a contempt of court even if the offender could 
be prosecuted under a criminal statute. Comp. St. 1929, 
sec. 20-2123; State v. Barlow, supra. We have searched in 
vain for any statute limiting the time in which an action 
charging criminal contempt can be maintained. Therefore, 
unless there is a showing of special circumstances by which 
delay in instituting the suit has prejudiced the rights of 
the defendant, the action is not barred by lapse of time. 
There is no evidence in the record of any such special cir- 
cumstances and the contention of the defendant is therefore 
without merit. 

Defendant contends that the referee erred in requiring 
him to answer questions which tended to incriminate him 
or expose him to public ignominy contrary to section 20- 
1210, Comp. St. 1929. The record covering the point in 
question is as follows: ‘“Q. What is your occupation? A. 
County judge of Cheyenne county, Nebraska. Q. How long 
have you been in that office? * * * Mr. Kepler: I make the 
further objection that wherein the defendant is accused of 
committing acts that would subject him to punishment, 
either fine or imprisonment, or both, in the discretion of 
the court, that therefore he should, by the court, be per- 
mitted to refuse to testify, because it might on other mat- 
ters incriminate him or bring him and his reputation in ill 
repute. The referee: The objection is overruled.” 

The privilege of a witness at a trial of refusing to answer 
on the ground that the answer may tend to incriminate him 
or expose him'to public ignominy is a personal privilege and 
the proper time to claim it is upon the asking of the 
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question which the witness fears may incriminate him if 
answer is made. In the case at bar the question asked 
clearly shows that a question of privilege was not involved. 
Defendant contends, however, that it was raised by a mo- 
tion to strike. This the defendant cannot do. The privilege 
must be claimed at the time the question is asked which 
the witness fears might incriminate him, and if he fails to 
so do the privilege is waived. We find no error in the rec- 
ord on this point. 

The referee found that defendant was guilty as charged, 
beyond a reasonable doubt, on counts 3, 5 and 10. Defend- 
ant contends that the evidence is insufficient to sustain the 
findings of the referee. 

The defendant admits that he has never been licensed 
to practice law in the state of Nebraska. The record shows, 
as to count 3, that one John McCleneghan died at Sidney, 
Nebraska, on April 7, 1934; that shortly thereafter his 
widow, Rena H. McCleneghan, called at the office of this 
defendant relative to the probate of her husband’s estate. 
The evidence shows that defendant undertook to handle the 
administration of the estate as an attorney; that he filed a 
petition for the probate thereof in his own court and caused 
notice of hearing thereon to be published; that he advised 
with the said Rena H. McCleneghan relative to the pay- 
ment of debts and the collection of accounts of the estate 
and the procedure to be followed in probating the estate. 
This clearly constitutes the practice of law. 

As to count 5, the evidence shows that one John Scharrel 
of Lodgepole, Nebraska, about 78 years of age, was the 
owner of 22 quarter-sections of land in Cheyenne county 
and of personal property of the value of $60,000; that, on 
or about February 15, 1936, the defendant conferred and 
advised with the children and relatives of John Scharrel 
relative to the mental condition of Scharrel and the advis- 
ability of having a guardian appointed for him. The evi- 
dence shows that defendant advised the appointment of a 
guardian; that he drew and prepared a petition for the ap- 
pointment of such guardian; that he prepared an order for 
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hearing and notice of hearing thereon; that he caused said 
notice to be delivered to the sheriff for service; that he 
subsequently appointed a guardian and prepared a bond 
for said guardian and caused the same to be executed ; that 
he approved and filed the bond he had himself prepared, 
although it did not comply with the requirements of the 
law. This evidence is clearly sufficient to sustain the finding 
of the referee that defendant was engaged in the practice 
of the law. 

The evidence relating to count 10 of the information 
shows that one Peter J. Lenzen, on or about September 11, 
1933, was the guardian of his four children; that he coun- 
seled and advised with the defendant relative to his loaning 
as guardian the sum of $1,194.92, belonging to his wards, 
to himself personally; that upon the advice and consent of 
this defendant such loan was made; that defendant pre- 
pared a note and mortgage from Lenzen to Lenzen as 
guardian and caused it to be executed; that Lenzen bor- 
rowed the money to be used in a land transaction that he 
was making; that defendant drew the application for the 
order to invest the funds of the wards and the order grant- 
ing the application; that defendant advised with Lenzen 
on the land transaction and prepared certain papers in 
connection with it. Lenzen testifies that he paid Barlow 
$5 for his services. The referee was clearly right in holding 
that defendant was practicing law as charged in count 10. 

The evidence sustains the charges in counts 3, 5, and 10 
that defendant was practicing law without a license. The 
record is replete with other transactions indicating that 
this defendant was holding himself out to the public as 
willing and able to do the work of a licensed lawyer. The 
record shows also that he had been warned of his unlawful 
actions without effect. The record as a whole is convincing 
to us that the unlawful practice of the law by this defend- 
ant was wilfully, contumaciously and knowingly done. 
Under such circumstances, the defendant is in contempt 
of this court and subject to punishment by this court for 
such contemptuous acts. 
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In view of the fact, however, that this case was brought 
not only to punish this defendant for and protect the pub- 
lic from his contemptuous conduct, but also for a deter- 
mination by this court of what constitutes the practice of 
law, we are inclined to be lenient in the instant case. A 
small fine is also warranted because of the large amount of 
costs that have been incurred in the case. A fine of $25 on 
each of the three counts on which defendant was found 
guilty is hereby imposed. 

JUDGMENT ACCORDINGLY. 


FARMERS SECURITY BANK, APPELLANT, V. CHARLES L. Woop 
ET AL., APPELLEES. 
271 N. W. 349 
FILED FEBRUARY 11, 1987. No. 29772. 


1. Execution: SALE. When lands are sold by the sheriff upon 
execution, the sale must be conducted substantially in the man- 
ner prescribed by the notice and in accordance with the decree 
in order that the rights of the parties in interest may not be 
prejudiced thereby. 

y CONFIRMATION. The court should refuse to: 
confirm a sale of lands under execution where it is evident. 
from the notice, return of the sheriff and the decree, upon 
proper objections filed by parties in interest entitled to raise 
the question, that the sale was not conducted substantially in. 
the manner prescribed by the notice and in accordance with the 
decree. 


APPEAL from the district court for Saunders county: 
Harry D. LANDIS, JUDGE. Affirmed. 


F’, J. Schroeder, for appellant. 
H. A. Bryant, contra. 


Heard before Goss, C. J., ROSE, Day, PAINE and CARTER,. 
JJ., and CHAPPELL, District Judge. 


CHAPPELL, District Judge: 

On October 12, 1931, judgment was rendered by the dis— 
trict court for Saunders county, Nebraska, on a mandate - 
from this court wherein the original action was reversed. 
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with directions. The opinion being one by the commission 
is not reported. The judgment on the mandate vacated and 
set aside a certain deed and mortgage and gave appellees 
herein, Lelah A. Sutton and Harry E. Sutton, a money 
judgment as a first lien, and appellant herein, Farmers 
Security Bank, a money judgment:as a second lien on de- 
fendant Charles L. Wood’s adjudicated interests in certain 
real estate in Saunders county, Nebraska. Appellant was 
then given the right to sell his interests and equity of re- 
demption to satisfy the second lien. This judgment was 
never appealed from or modified thereafter. 

In March, 1935, appellant and appellees both levied exe- 
cutions to satisfy their respective judgments. Notice was 
published as provided by law to the effect that on April 15, 
1935, at 3 p. m. at the east door of the courthouse in the 
city of Wahoo, Nebraska, the sheriff would sell a one-third 
interest and the life estate of Charles L. Wood in and to 
the real estate to the highest bidder for cash to satisfy the 
executions and costs. The sale was had, and the return of 
the sheriff to the executions was, “I sold the same to 
Farmers Security Bank, Maywood, Nebraska, for the sum 
of $2,000 subject to lien of Lelah A. Sutton and Harry E. 
Sutton, it being the highest bidder therefor. Dated at 
Wahoo, Nebraska, this 15th day of April, 1935.” Objec- 
tions to motion for confirmation of sale were filed, to wit: 
“‘(1) That the bid of the judgment creditor made at said 
sale was made subject to the lien of these objectors, and 
that said sale was had for the satisfaction of the lien of the 
plaintiff and objectors; (2) that the lien of these objectors 
is prior to the lien of plaintiff, and that said sale could 
not be confirmed without the payment and satisfaction of 
the lien of these objectors.” Upon hearing, the court over- 
ruled the motion to confirm and sustained the objections to 
confirmation because the sale was erroneous in that it 
should have been as advertised and sold for the satisfaction 
of both of the liens set forth in the executions and in ac- 
. cordance with the published notice, and ordered a new sale 
thereof. The plaintiff bank appeals. Defendant Charles L. 
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Wood filed no objections in the district court and is not a 
party to this appeal. 

It would be a distinction without a difference for this 
court to say that the court’s order was not in response to 
the objections filed. We think they go farther and even 
challenge the proposition that the sale did not conform to 
the decree. Appellant concedes, and the record shows, that 
the sale was not made in the manner prescribed by the 
notice, but contends that it was made in conformity with 
the judgment on the mandate; therefore, it should have 
been confirmed. There seems to be no dispute as to the 
facts. The transcript sets out the respective executions, 
motion for confirmation, objections thereto, and order set- 
ting aside the sale. The bill of exceptions contains the 
former opinion on appeal and the judgment on the mandate. 
Clearly, there remains for our determination only a ques- 
tion of law under admitted facts or facts of which the trial 
court was bound to take cognizance. 

Section 20-1531, Comp. St. 1929, provides: “If the court, 
upon the return of any writ of execution, or order of sale 
for the satisfaction of which any lands and tenements have 
been sold, shall, after having carefully examined the pro- 
ceedings of the officer, be satisfied that the sale has in all 
respects been made in conformity to the provision of this 
title * * * direct the clerk to make an entry on the journal 
that the court is satisfied of the legality of such sale.” 

The power to correct errors in their own proceedings is 
inherent in all courts of general jurisdiction, and in the 
exercise of that discretion they are governed not alone by 
their solicitude for the rights of litigants, but also by the 
considerations of justice to themselves as instruments pro- 
vided for the impartial administration of the law. Baldwin 
v. Burt, 54 Neb. 287, 74 N. W. 594. The court would be 
authorized to confirm the sale only after having carefully 
examined the proceedings of the officer and being satisfied 
that such sale was in all respects made in conformity with 
the law. Penn Mutual Life Ins. Co. v. Creighton Theatre 
Building Co., 54 Neb. 228, 74 N. W. 5838; Roberts v. Robin- 
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son, 49 Neb. 717, 68 N. W. 1035. If the sale is set aside, it 
must be because of some vice or irregularity in the pro- 
ceedings either appearing on the face of the record or dis- 
closed by proper proceedings. The statute makes it the 
duty of the court in every case upon execution to see that 
it appears prima facie that the process of the law has not 
been abused by the ministerial officer charged with its exe- 
cution. Bachle v. Webb, 11 Neb. 423, 9 N. W. 473. It must 
be made to affirmatively appear that all statutory provi- 
sions have been fully complied with or the sale will be set 
aside. The only way the officer having the order of sale 
can be heard to speak is through his return which must 
affirmatively show that he complied with the law. Gundry 
v. Brown, 1 Neb. (Unof.) 877, 96 N. W. 610; Nye v. Rogers, 
55 Neb. 353, 75 N. W. 854. When there is some irregularity 
in the sale, or when the sale is conducted in violation of the 
decree or in disregard of the rights and interests of some 
of the parties, it becomes the duty of the court on settled 
principles to vacate the sale. Omaha Loan & Building 
Ass'n v. Hendee, 717 Neb. 12, 108 N. W. 190. It is the rule 
that such sale must be made in accordance with the decree. 
Omaha Loan & Building Ass’n v. Hendee, supra; Nebraska 
Loan & Trust Co. v. Hamer, 40 Neb. 281, 58 N. W. 695; 
Hooper v. Castetter, 45 Neb. 67, 63 N. W. 135. 

Appellant contends that in the judgment on the mandate 
appellees had a mortgage which they must foreclose and 
which could not be satisfied by execution because the court 
used the words “equity of redemption.” The answer to this 
is that the judgment obtained by appellees is plainly a 
money judgment which the equity court had the power to 
give (Tomsik v. Tomsik, 78 Neb. 103, 110 N. W. 674; 
Knotts v. Crossly, 1 Neb. (Unof.) 730, 95 N. W. 848) and 
for which execution may be awarded. Cochran v. Cochran, 
1 Neb. (Unof.) 508, 95 N. W. 778. The equity of redemp- 
tion or right of redemption is the interest of defendant 
Charles L. Wood remaining after payment of appellees’ 
judgment lien. Comp. St. 1929, sec. 20-1530. This interest 
appellant had the right to sell upon execution and satisfy 
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its lien. The law is well settled that inquiry cannot be made 
into the merits of the judgment on the mandate in this 
proceeding. Beatrice Paper Co. v. Beloit Iron Works, 46 
Neb. 900, 65 N. W. 1059; Hoover v. Hale, 56 Neb. 67, 76 
N. W. 457; 23 C. J. 6638. 

We conclude that the notice conforms to the decree, but 
that the sale conforms to neither. The object of a notice 
of sale is to inform the public of the nature and conditions 
of the property to be sold and of the time, place and terms 
of the sale. They are given for the purpose of securing 
bidders and to prevent a sacrifice of the property. Notice is 
requisite by reason of positive statutory enactment, section 
20-1529, Comp. St. 1929, and by reason of the policy of the 
law. 10 R. C. L. 1291, sec. 87. If the sale must conform to 
the decree, then the notice must conform to the decree. 
A fortiori, the sale must conform to both. When lands are 
sold by the sheriff upon execution, the sale must be con- 
ducted substantially in the manner prescribed by the notice 
and in accordance with the decree in order that the rights: 
of the parties in interest may not be prejudiced thereby. 
The court should refuse to confirm a sale of lands under 
execution where it is evident from the notice, return of the 
sheriff and the decree, upon proper objections filed by par- 
ties in interest entitled to raise the question, that the sale 
was not conducted substantially in the manner prescribed 
by the notice and in accordance with the decree. 

Appellees having a first lien and an execution for the 
satisfaction thereof were entitled to have the property sold 
to satisfy the same, and appellant was entitled to have 
any interest remaining thereafter sold for the purpose of 
satisfying its lien under its execution. In other words, the 
property should have been sold on the executions as pro- 
vided in the notice and decree in order that appellees could 
first be paid and appellant might apply the amount remain- 
ing upon its judgment. 

The judgment of the district court was right and it is 

AFFIRMED. 

PAINE, J., dissents. 
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FRED W. LENNON ET AL., APPELLANTS, V. Ep T. KEARNEY 
ET AL., APPELLEES. 
271 N. W. 351 


FILED FEBRUARY 11, 1987. No. 29813. 


1. Attorney and Client. Where an attorney appears in an action 
and purports to represent one of the parties, the presumption 
is that he has authority to so act. 

The burden of proof of want of authority of an attor- 
ney appearing in an action is upon the party asserting the same. 

8. Quieting Title: ADVERSE POSSESSION. Where the court has 
quieted title to land in plaintiffs against claims of defendants, 
the subsequent possession by the defendants, without reentry, is 
presumed to be in subordination to plaintiffs’ title, unless ex- 
press notice is given that defendants are claiming adversely. 


APPEAL from the district court for Dakota county: MARK 
J. RYAN, JUDGE. Affirmed in part and reversed in part, 
with directions. 


William P. Warner, Sidney T. Frum and Robert B. Pike, 
for appellants. 


W. V. Steuteville, contra. 


Heard before Goss, C. J., ROSE, GOOD, PAINE and CARTER, 
JJ., and KROGER, District Judge. 


KRoGER, District Judge. : 

This is an action to enjoin repeated. trespasses upon and 
to quiet the title to certain lands in Dakota county, Ne- 
braska. The land involved is a tract of about 35 acres de- 
scribed as the north 25 acres of the south half of the south- 
east quarter and 10 acres off of the south side of the north 
half of the southeast quarter, all in section 28, township 
29, range 8, east of the sixth principal meridian in Dakota 
county, Nebraska, as shown by Hall’s survey and sub- 
division of Sioux Point cut-off. 

Plaintiffs’ claim to said disputed tract is based upon 
conveyances from Woodlawn Trust & Savings Bank and 
a decree quieting title to the lands in dispute in plaintiff, 
entered by the district court for Dakota county on Septem- 
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ber 8, 1920, in an action in which plaintiffs’ predecessor in 
title, Woodlawn Trust & Savings Bank, was plaintiff, and 
the defendant Ed T. Kearney was one of the defendants. 

Defendants claim the lands in dispute as accretion to 
riparian land owned by them, and further base their claim 
on adverse possession for more than 20 years last past, and 
deny that the decree of the district court for Dakota county 
entered September 8, 1920, is valid and binding for the 
reason that defendant Ed T. Kearney had filed an answer 
in said action and the decree was entered without a trial or 
evidence being taken and without notice to him, and that 
the attorney purporting to act for him and consenting to 
such decree was not authorized to act for him and had no 
authority to appear in said action on behalf of defendant 
Ed T. Kearney, and that defendant had no notice or know!l- 
edge that decree had been entered in said action until just 
previous to the filing of the present action; and for further 
claim allege that they have been in adverse possession of 
said premises for more than 10 years since the entry of 
the decree of September 8, 1920, and that their title has 
now become absolute and ask that their title be quieted in 
them. 

The case was tried to the court and a decree was entered 
quieting title to the north 25 acres of the south half of the 
southeast quarter of section 28 in the defendants and quiet- 
ing the title to 10 acres off the south side of the north half 
of the southeast quarter in the plaintiffs. From this decree 
plaintiffs prosecute this appeal and defendants have filed 
a cross-appeal. 

The evidence discloses that defendants trace their title 
to lots one and two in the southeast quarter of section 28, 
township 29, range 8, east of the sixth principal meridian, 
to patents issued by the United States government to their 
predecessors in title, and that, at the time of the govern- 
ment survey, said lots one and two were bounded on the 
south by the south section line of said section 28, and on 
the north by the south bank of the Missouri river, and that 
said lots at that time contained 54.70 acres. It also appears 
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that, due to erosion by the Missouri river, said lots one and 
two were eroded until they contained less than 10 acres; 
that later, as the result of an evulsion, the Missouri river 
left its bed and cut a new channel, approximately two miles 
north of the premises in controversy, and forming what 
was known as Cut-off lake, which occupied the most 
southerly portion of the former river bed in said section 
28; that later by reason of certain drainage ditches con- 
structed in that neighborhood and certain floods occurring 
in that territory, Cut-off lake and adjacent low lands to 
the north were gradually filled with silt, so that when, in 
the year 1931, an extension of the drainage ditch from 
Cut-off lake to the present Missouri river channel was con- 
structed, the land in controversy became suitable for agri- 
cultural purposes and consequently valuable. 

It appears from the evidence that, as early as 1914, ef- 
forts were made to make some use of the disputed tract, and 
defendants’ then tenant testified that he had constructed a 
fence along the approximate line which defendants now 
contend forms the north boundary of their property, but, 
in constructing such fence, it was necessary to use a boat 
in crossing a part of the tract and that the wires were 
fastened to trees in some places because of water standing 
on the land. Again, in 1916, another tenant of defendants 
testified that he had erected a fence along the line claimed 
by defendants as the north line of their premises. 

The first question this court is called upon to determine 
is the validity of the decree entered September 8, 1920, be- 
cause, if that decree is valid, it will dispose of any claims 
of defendants’ adverse possession prior to that date. 

Defendants’ attack on said decree is based on the claim 
that the attorney purporting to represent them in that 
action was not authorized to act for them and that they 
had no knowledge of the entry of such decree. 

The attorney in question was called as a witness by 
plaintiffs and testified positively that he had consulted with 
defendant Ed T. Kearney prior to defendant’s filing his 
answer; and that later it became necessary to either try 
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the case or settle it and that he again consulted with de- 
fendant, and that defendant was fully advised of the de- 
cree both before and after its entry and that in the obtain- 
ing of said decree he acted as attorney for defendant Kear- 
ney and one other defendant. 

“Where an attorney appears in a cause, the presumption 
is that he has authority and that presumption continues 
until the want of such authority is established by proof.” 
Vorce v. Page, 28 Neb. 294, 44 N. W. 452. And, the burden 
of proof of such want of authority is upon the party assert- 
ing the same. Connell v. Galligher, 36 Neb. 749, 55 N. W. 
229. 

We have carefully examined the evidence in this case and 
conclude that the defendants have failed to sustain the 
burden of proof resting upon them, to show that the attor- 
ney purporting to act for them was not authorized to do so. 
It necessarily follows that the decree of September 8, 1920, 
quieting title in the Woodlawn Trust & Savings Bank to 
the premises in controversy, was binding upon the defend- 
ants in this action. 

The defendants, however, contend that, since said muses 
was entered, they have been in open, notorious, continuous, 
exclusive and adverse possession of said premises and that 
their title thereto is now absolute notwithstanding said 
decree. 

The evidence as to adverse possession by defendants since . 
the entry of the decree in 1920 is not satisfactory. Prior to 
1929 there was no such occupancy as would be notice to the 
plaintiffs or their predecessors in title of an intention to 
claim adversely. 

Plaintiffs called, as their witnesses, a finer of defend- 
ants’ tenants who had occupied said premises between 1923 
and 1929, and they were all agreed that the only fence along 
the north line of the land claimed by defendants was a strip 
of fence, between 20 and 30 rods in length, beginning near 
the northeast corner of the tract in controversy and running 
in a westerly direction. From the west end of this: strip, 
the fence at one time during said period extended in a 
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southerly direction to inclose some cultivated land which 
the tenant on defendants’ land was farming. It also appears 
from the testimony of these tenants that between 1923 and 
1927 there were only between three and seven acres of culti- 
vated land on the disputed tract which was farmed by 
them. If the fence constructed by defendants’ tenants in 
1914 and 1916 across the entire north line was still in 
existence, it had fallen into such a state of disrepair that 
the subsequent tenants were not aware of its existence. 
The evidence is quite conclusive that, subsequent to the de- 
cree of 1920, no effort was made to maintain a fence for 
more than 80 rods along the disputed north line and such 
fence as was maintained was for the purpose of keeping 
stock off the cultivated lands of defendants’ tenants, which 
arrangement was apparently by agreement between tenants 
on lands owned by plaintiffs’ predecessors in title lying to 
the north of the disputed tract:and the tenants on defend- 
ants’ lands lying to the south of the disputed tract. 

In the case of Root v. Woolworth, 150 U.S. 401, appealed 
to the United States supreme court from the circuit court 
of the United States for the district of Nebraska, it was 
held that, where the court has decreed that plaintiff has 
title to the land as against the defendant and it appears 
from the proof that the defendant did not reenter after 
such decree, the statute of limitations does not begin to 
run and he could not assert adverse possession without 
bringing express notice to the plaintiff, or his vendees, 
that he was claiming adversely; that without such notice 
the length of time intervening between the decree and the 
institution of the present suit would give him no better 
right than he previously possessed and his holding posses- 
sion would be treated as in subordination to the title of the 
landowner. To the same effect is the case of Abrams v. 
Taintor, 76 Neb. 109, 107 N. W. 225, in which the case of 
Root v. Woolworth, supra, is referred to and followed. 

In the case at bar there is no evidence of a reentry and 
no evidence that the defendants at any time gave notice to 
the plaintiffs or their predecessor in title of their intention 
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to occupy said premises adversely after the decree of Sep- 
tember 8, 1920. On the contrary, the weight of the evidence 
would indicate a contrary intention prior to 1929. It neces- 
sarily follows that the trial court was in error in quieting 
title to the north 25 acres of the south half of the southeast 
quarter of section 28, township 29, range 8, east of the 
sixth principal meridian, in the defendants. 

The judgment of the district court is affirmed in so far 
as it quieted the title to the ten acres in the plaintiffs, and 
reversed in all other respects, and remanded, with direc- 
tions to enter decree in conformity with this opinion. 

AFFIRMED IN PART AND REVERSED IN PART. 


GEORGE A. FISHER, APPELLANT, V. NATIONAL MORTGAGE 
LOAN COMPANY ET AL., APPELLEES. 
271 N. W. 433 


FILED FEBRUARY 11, 1937. No. 29728. 


1. Corporations: OFFICERS. An officer or director of a corporation 
occupies a fiduciary relation towards the corporation and its 
stockholders. 

An officer or director of a corporation will 

not be permitted without authority to divert corporate property 

to the payment or securing of a debt of the corporation to 
himself. 


Liens. A lien on the property of a corporation can 
only be fixed by an agreement between the corporation and the 
lien-holder or by some fixed rule of law. 

An officer or director of a corporation cannot 
acquire a lien on the property of a corporation as a consequence 
of his own breach of duty. 

5. Judgment. When a defendant, after the institution of a suit 
against him, concedes at the trial a portion of the relief de- 
manded against him, such concession does not prevent the 
entering of a judgment in favor of the plaintiff. 

6. Corporations: RECEIVERS. A receiver may be appointed for a 
solvent corporation when there is gross mismanagement or other 
situation calling for equitable relief. 

Evidence examined and held not sufficient to 

require the appointment of a receiver for the defendant cor- 

poration. 
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8. Evidence examined and held that the plaintiff brought the action 
in good faith to protect the interest of the corporation. 

9. Corporations: ACTION. When an individual stockholder of a 
corporation makes a demand of the directors of the corporation 
to take immediate action for the recovery of property con- 
verted by an officer and director of the corporation, and the 
directors refuse or neglect to do so, it is not necessary for such 
stockholder, before he brings a representative suit, in the in- 
terest of all stockholders and the corporation, against such 
officer, corporation and its directors, to request the stockholders 
that they, as a body, bring suit, when such request would be 
useless or unavailing. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Affirmed in part and re- 
versed in part, with directions. 


Stewart, Stewart & Whitworth, Bernard S. Gradwohl 
and Charles B. Paine, for appellant. 


Peterson & Devoe, Meredith K. Nelson and E. S. Nicker- 
son, contra. : 


Heard before Goss, C. J., GooD, EBERLY, DAY and CARTER, 
JJ.,,and MUNDAY, District Judge. 


Munpay, District Judge. 

Appellant, George A. Fisher, brought this action in equity 
as a stockholder in the National Mortgage Loan Company, 
a corporation, upon behalf of himself and all other stock- 
holders similarly situated, against said corporation and 
John C. Hartigan, Albert F. Ackerman, Frank Simodynes, 
Otto H. Brockman, William Mueller and P. A. Bindernagle, 
its directors. In his petition he alleged in substance that 
the plaintiff for many years had been the owner of 400 
shares of stock in said corporation; that the defendants 
John C. Hartigan and Albert F. Ackerman have been, for 
more than 10 years last past, president and secretary, re- 
spectively, and managing officers of said corporation; that 
said defendants Hartigan and Ackerman for many years 
last past have grossly mismanaged the business of the cor- 
poration and have wrongfully and fraudulently disposed of 
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its property and assets; that defendant Hartigan has at 
all times been an attorney and devoted only a very small 
portion of his time to the business of the corporation, but 
caused the corporation to pay him an exhorbitant salary 
of several hundred dollars a month for over 10 years; that 
the company has not been in active business for many . 
years, and its management only required a small portion of 
defendant Ackerman’s time as secretary, and that he was 
paid an exhorbitant salary for over 10 years last past; that 
the stockholders of the company voted to liquidate the 
business of the company in April, 1930, and that said 
officers and directors have not complied with the stock- 
holders’ vote; that on or about January 2, 1934, defendant 
Hartigan as such president and attorney of tht corporation, 
and with approval of defendant Ackerman, wrongfully and 
unlawfully and without right or authority, took from the 
assets of the corporation and converted to his own use 
$10,000 in United States government bonds and $20,000 in 
Lincoln Joint Stock Land Bank bonds of the par value of 
‘$20,000, and wrongfully claimed he was entitled to said 
bonds for services rendered said corporation; that on April 
16, 1934, plaintiff caused a written demand to be made on 
the defendant Hartigan to return said bonds to the defend- 
ant company and at the same time caused a written demand 
on each and all of the directors of the company to require 
defendant Hartigan to return said bonds to the corpora- 
tion, but the defendants and each of them have failed to 
comply with the demand; that said directors and officers 
have held no directors’ meeting for more than four years 
and said directors have wrongfully and negligently per- 
mitted the aforesaid mismanagement of the defendant 
company by its officers; that the assets of the company are 
largely real estate of value of about .75 to 100 thousand 
dollars; that plaintiff has no adequate remedy at law. 
Plaintiff prayed that the defendant Hartigan be required 
to return said bonds or the proceeds thereof to said cor- 
poration; that defendants Hartigan and Ackerman be re- 
quired to account to the company for mismanagement and 
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for excessive salaries; that a trust company be appointed 
to liquidate the assets of the company and that the defend- 
ant company be required to pay the plaintiff a reasonable 
attorney’s fee and costs of the action and for general 
equitable relief.. 
_ The joint answer of the president, secretary, the corpo- 
ration, and all directors save one, admitted that the com- 
pany was a corporation; that the parties named as directors 
were such; that liquidation was voted in 1930, but owing to 
adverse conditions it could not be carried out without sac- 
rifice, and that the same will be completed when in the 
judgment of the board of directors the same can be done 
without unnecessary loss; that the plaintiff does not bring 
this action in good faith, but on behalf of a judgment 
creditor of said corporation named Baxter to assist said 
creditor in the collection of an unsuperseded judgment in 
the sum of $72,000, and denied the other allegations of the 
petition. 

The defendant Mueller answered and alleged substantial- 
ly the same facts as the other defendants, except the alle- 
gations as to the details of the work of liquidation of the 
company, which allegations he denied. 

On March 12, 1985, the defendant Hartigan filed a sepa- 
rate and amended answer in which, in addition to the 
allegations of his original answer, he alleged that for many 
years last past he had been attorney for said corporation 
and its predecessor and had represented it in matters con- 
nected with its business, and that for the last 138 years 
continuously until the present time has acted as legal ad- 
viser of the defendant corporation and has conducted the 
defense of many cases in Nebraska and Colorado and 
that one case was then pending in the supreme court of 
Nebraska; that he employed attorneys for said case in the 
supreme court, the judgment in which was not superseded, 
and for the purpose of securing payment to his attorneys 
in said case in the supreme court and himself of attorneys’ 
fees earned and to be earned in the trial and in the ulti- 
mate disposition of said cause, and for the purpose of 
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procuring payment to himself of attorney’s fees which he 
had theretofore earned for legal services rendered to said 
company as above set out and for money expended by him 
in the preparation and trial of said case and his expenses 
while so employed as attorney, there was turned over 
to him by defendant corporation for said purposes the 
bonds belonging to said corporation in the value of $24,800; 
that the reasonable value of the services rendered by the 
defendant and his said attorneys exceeds $30,000; that from 
the proceeds of said bonds he had paid out $500 to his said 
attorneys, on attorneys’ fees, $1,200 in preparing said case 
in the supreme court, $250 in preparing the appeal of said 
case, and $3,000 to the company for operating expenses of 
its business, $3,500 in cash as security for-appeal bond, 
and $4,000 to himself for salary. 

For reply plaintiff filed a general] denial, also alleging 
payment for all of the past services of the defendant Harti- 
gan; and the statute of limitations was pleaded as to said 
claims and that the defendant Hartigan was estopped to 
claim that he took said bonds as security. The defendant 
Mueller filed a reply in the nature of a general denial, but 
alleging that defendant Hartigan was not to collect for 
any legal services other than his salary as president, and 
also pleaded the statute of limitations. 

There is not much dispute in the evidence as to the 
principal facts. The record is quite voluminous. 

On the facts material to this appeal, the plaintiff, Fisher, 
testified that he was a farmer living near Malcolm, Ne- 
braska, and owned 400 shares of stock in the corporation 
acquired in 1917; that he paid $10,000 for this stock; that 
it was determined by the stockholders in 1930 that the 
assets of the corporation were to be liquidated as rapidly 
as possible; that he had called at the office of the corpora- 
tion many times since liquidation was voted and it was 
closed and locked even during the middle of the day; that 
after he had signed the agreement to bring this suit the 
secretary told him that Baxter had a judgment against the 
corporation, and that was the first he knew about it and 
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the first he knew that his present attorneys represented 
Baxter; that he went to see his present attorneys about 
bringing this suit at the suggestion of another, and that 
he signed an agreement that he would not be liable for at- 
torneys’ fees and providing his attorneys would receive 
the fees allowed by the court. This agreement was in evi- 
dence, but did not provide whether or not the plaintiff was 
to pay costs. Plaintiff further testified that he had talked 
to several stockholders about bringing the suit and that 
he had tried to get stockholders’ and directors’ meetings 
several times without avail during the last four years. On 
rebuttal plaintiff was not permitted to testify as to his 
motives in bringing the suit. Plaintiff further testified that 
he attempted at various times to get a financial statement 
of the company from the secretary but could not secure’ 
any and had not received any such statements for four 
years; that the secretary had stated directors’ and stock- 
holders’ meetings were not necessary. 

The defendant Ackerman, secretary of the corporation, 
testified in part that at the time the defendant Hartigan, 
president of the corporation, took the $10,000 in Liberty 
bonds, the president told him he was taking the bonds as 
security for payment of fees owed him in the past for 
expenses and services to the company and to secure him 
and the attorneys he was employing in the Baxter case; 
that he had charged off the books of the company the 
Joint Stock Land Bank bonds of the par value of $20,000 
as a loss, but did so under a misunderstanding as to the 
president’s directions; that he understood the president 
held the bonds as security for claims; that he as secretary 
devoted all his time to the affairs of the company and that 
he had been secretary since 1925; that since 1925 the cor- 
poration had been in no active business other than the col- 
lection of rents from its various properties and income 
from stocks and bonds that it held; that the assets of the 
corporation are now comprised entirely of real estate, being 
principally farms; that the president of the corporation 
got the Liberty bonds and the Joint Stock Land Bank bonds 
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by taking them out of the company’s safety deposit box 
at the trust company in Lincoln, and that he and the 
president each had a key to said box; that he did not know 
until later that the bonds were gone; that no assignment 
was given to the president nor was there any bill of sale 
or transfer that he knew about; that the president gave 
him $2,100 in December, 1934, and $900 in February, 1935, 
as salary, and that the total of these two amounts was still 
carried on the books of the company as a liability from the 
company to the president; that all the farms of the cor- 
poration are leased and the company has local agents to 
look after them and pays them separately; that the com- 
pany has not sent out annual statements to the stockholders 
since 1930. = 

President Hartigan testified in part that he became con- 
nected with the corporation in 1922 and has been director 
since that time; that he became president in 1923 and drew 
$300 a month until 1924 as salary and expenses, and from 
1924 to 1925 he drew $250 a month, and since that time he 
drew $200 a month; that the work had taken all of his 
time, and during the last two years he probably had de- 
voted about a quarter of his time during that time to the 
corporation ; that he withheld the land from the market and 
delayed ultimate liquidation of the company until it could 
be sold without sacrifice, and that as real estate values had 
gone down there was no possibility of turning the same 
without a loss; that he handled cases during 1923 to 1926 
for the company. Evidence was then admitted by the court 
over objection relating to the labor of the president on many 
cases for the purpose of showing the motive of the presi- 
dent. The president further stated that he took the bonds 
from the safety deposit box and that he sold the United 
States bonds at par and the Joint Stock Land Bank bonds 
at 73, making a total of $24,800; that he advanced $3,000 
to the secretary as salary and expenses; that he had de- 
posited $3,500 with a surety company in connection with 
a bond in the Baxter case, which would be returned: that 
he paid himself $4,000 salary; that he had paid out other 
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amounts for attorneys’ fees and expenses in connection 
with the Baxter litigation; that he bought land in Kansas 
with $15,000 of the proceeds from the bonds and took title 
in his own name; that he did not take up with the di- 
rectors about taking the bonds before taking them; that 
there had been no stockholders’ meeting for five years; 
that he had made no disclosures to the stockholders for 
five years nor had a directors’ meeting for five years; nor 
had any statement been sent to the stockholders for about 
five years; that he had no agreement with the company as 
to any lien; that nothing was taken up with the board of 
directors and no agreement of any kind was made with 
them, and that he did not take up with any one connected 
with the company the use of the bonds respecting his claim. 

The president further testified that the declaration of 
trust as to the Kansas land was executed March 12, 1935, 
after trial had commenced; that about $5,250 of his claim 
was for a lien based on services rendered in previously 
handled cases; that the grounds of his claim were for serv- 
ices rendered by himself and his attorneys in the Baxter 
litigation ; that there had been no agreement for fees in this 
litigation, but that in his opinion the fee should be $5,000 
for himself and $5,000 for his attorneys in the event he 
won the Baxter case, and otherwise $3,000 each; that he 
had never rendered the company a statement for his serv- 
ices nor were such items shown on the books of the com- 
pany; that his principal business with the company was 
advice and opinion; that he had also paid his own traveling 
expenses out of the proceeds of the sale of said bonds; that 
he took said bonds to protect the assets of the company so 
that they would not be reached by the Baxter judgment and 
so that he could pay his attorneys and reimburse himself; 
that he had no thought of getting it for himself and that 
he expected to submit it to the stockholders before final 
determination. 

The decree of the district court, omitting the formal 
parts, is: ‘All claims of Hartigan and others for attorneys’ 
fees and expenses for and in behalf of the National Mort- 
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gage Company being question not involved in this action 
should be first submitted by the directors or stockholders. 
The reversal of the judgment by the supreme court in the 
Baxter case removes all doubt of the solvency of the com- 
pany, and this court, in this action, is without authority to 
appoint either a receiver or trustee for said company. As 
to the land in: Kansas, title to which defendant Hartigan 
took in his own name, is in fact, in Hartigan’s declaration, 
held in trust for the benefit of the mortgage company, and 
to which Hartigan has filed a declaration of such trust in 
the county in which the same is located, makes it unneces- 
sary for this court to enter any order therefor. Wherefore, 
the court finds generally in favor of the defendants and 
against the plaintiff, and the petition is dismissed at plain- 
tiff’s costs.” 

The appellant contends that there should be judgment 
in favor of the corporation in the sum of $24,800 for said 
bonds converted; that an officer may not without specific 
authority divert his corporation’s property to the payment 
or securing of a debt to himself; that a finding against 
appellee cannot be reviewed in the absence of a cross- 
appeal; that a judgment must be entered in favor of the 
plaintiff where the figures of the defendant show liability ; 
that after the institution of a suit, when the defendant 
concedes a portion of the relief demanded and changes his 
position, such fact does not prevent the court but requires 
the entry of a judgment in favor of the plaintiff; that 
judgment should be entered against the defendant’s presi- 
dent and secretary for the excessive salaries taken by them 
while refusing to carry out the mandate of the stock- 
holders to liquidate the corporation; that the court should 
appoint an agent under directions of the court to carry 
out the liquidation voted by the stockholders. 

This case is principally the application of corporation 
law to the facts in evidence therein. An officer or director 
of a corporation occupies a fiduciary relation towards the 
corporation and its stockholders. Howell v. Poff, 122 Neb. 
793, 241 N. W. 548; Bodie v. Robertson, 113 Neb. 408, 203 
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N. W. 590; Miller v. Brown, 1 Neb. (Unof.) 754, 95 N. W. 
797; Lowe v. Copeland, 125 Cal. App. 315, 138 Pac. (2d) 
522. 

An officer or director of a corporation is not permitted 
without authority to divert corporation property to the 
payment of or securing a debt to himself. Howell v. Poff, 
supra; Camden Land Co. v. Lewis, 101 Me. 78, 63 Atl. 523; 
Security Bank v. Kingsland, 5 N. Dak. 263, 65 N. W. 697; 
Haywood v. Lincoln Lumber Co., 64 Wis. 639, 26 N. W. 
184; 7R. C. L. 479, sec. 461. 

In the Haywood case the rule is thus stated: “Directors, 
officers, and agents, and other like trustees, cannot mort- 
gage or convey to themselves any more than one can con- 
tract with himself. The idea that the same persons consti- 
tute different identities of themselves by being called di- 
rectors or officers of a corporation, so that, as directors 
or officers, they can convey or mortgage to or consent with 
themselves as private persons, is in violation of common 
sense. In re Taylor Orphan Asylum, 36 Wis. 534, 552, and 
cases above cited. See 1 Perry on Trusts, sec. 207, and 
Morawetz on Priv. Corp., sec. 245; Walworth County Bank 
v. Farmers L. & T. Co., 16 Wis. *629; Cumberland C. & I. 
Co. v. Sherman, 30 Barb. (N. Y.) 553.” 

In the instant case, it is not a question of the justness 
or validity of the claims of the president. It is the law, as 
stated by the authorities, that an officer or director of a 
corporation cannot take the property of the corporation 
into his own hands to pay or secure a debt due himself 
from the corporation without authorization from the proper 
corporate authority. 

A lien on the property of the defendant corporation 
could only be fixed by agreement between the corporation 
and the president as claimant of the lien, or by some fixed 
rule of law. Perry v. Neel, 126 Neb. 106, 252 N. W. 812; 
General Motors Acceptance Corporation v. Sutherland, 122 
Neb. 720, 241 N. W. 281; 17 R. C. L. 597, sec. 3. 

It is also well established by all modern authorities that 
one cannot acquire a lien on property of another or of a 
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corporation as a consequence of his own breach of duty. 
37 C. J. 318, and cases cited. 

There is no cross-appeal by appellees. It is a well-recog- 
nized rule of law in this state that a finding against an. 
appellee will not be considered in the absence of a cross- 
appeal. Western Brick & Supply Co. v. Mid-West Construc- 
tion Co., 101 Neb. 254, 162 N. W. 635; In re Estate of 
House, 129 Neb. 838, 263 N. W. 389. In the instant case 
the trial court stated in the decree that all claims for at- 
torneys’ fees and other expenses should be submitted to the 
directors or stockholders. 

After the institution of this suit and apparently on the 
first day of the trial the defendant Hartigan executed a 
declaration of trust which provided that defendant Harti- 
gan held the real estate in trust for the defendant corpora- 
tion, but said real estate was subject to a lien for payment 
of attorneys’ fees to himself and others. This deed of trust 
is mentioned in the decree of the district court, and its 
execution and delivery is a concession of a portion of the 
relief demanded by plaintiff. Such a declaration of trust 
did not prevent judgment for plaintiff. No action was ever 
taken by the corporation creating such a lien and its presi- 
dent had no authority to summarily take assets of the cor- 
poration and invest them in real estate to secure a lien of 
himself or others. Also the corporation had a right to 
direct in what assets its funds should be invested; not an 
officer and director of the corporation without its au- 
thority. 

The supreme court of New Jersey in the case of Fougeray 
v. Cord, 50 N. J. Eq. 185, 24 Atl. 499, states this proposition 
well. The defendants, corporate officers, took certain assets 
of the corporation in payment of a claimed indebtedness 
of the corporation to themselves. The court said: “It seems 
to me that it would be a reproach to the administration of 
justice to doubt the power and duty of the court in such 
a case. It is similar to that of a trustee who holds certifi- 
cates of stock in his name as trustee lodged in a strong 
box belonging to the trust estate, and then deliberately has 
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them transferred to his individual name, and the certificates 
lodged in his individual private strong box, and, when 
called to account for his breach of trust, retransfers the 
certificate to his name as trustee and lodges the new cer- 
tificates in the strong box belonging to the estate, and then 
coolly says to the court that ‘the breach of trust is made 
good; nothing is lost, and I am entitled to retain the key 
of the strong box and to have the certificate of stock con- 
tinue to stand in my name as trustee.’ It is well settled 
that the officers of a corporation occupy towards its stock- 
holders the relation of trustee and cestui que trust, and on 
that broad ground are liable to be called upon to account 
for their conduct in this court. Morawetz, Corp., sec. 381; 
Cook, Stock, sec. 648. But if this ground is not, strictly 
speaking, true, I agree with Mr. Cook that reliance may 
well be placed upon the broad principle laid down by Lord 
Hardwicke, one hundred and fifty years ago, in Sir Robert 
Sutton’s Case, a case similar to the one now before the 
court, reported in 2 Atk. 400. At p. 406 he says: ‘The 
tribunals in this Kingdom are wisely formed both of courts 
of law and equity, and so are the tribunals of most other 
nations, and for this reason there can be no injury but there 
must be a remedy in all or some of them, and therefore I 
will never determine that frauds of this kind are out of 
the reach of courts of law or equity, for an intolerable 
grievance would follow from such a determination.’ ” 

When directors serve as officers of a corporation they 
are liable for return of their salaries in excess of reason- 
able compensation. But in the instant case the stockholders 
voted to liquidate the corporation and no change was made 
or suggested in the salaries of the president or secretary, 
and it is presumed that such salaries were not unreasonable. 
At least there is not sufficient showing that such salaries 
were unreasonable. 

A receiver may be appointed for a solvent corporation 
where there is gross mismanagament or other situation call- 
ing for equitable relief. Howell v. Poff, supra. The defend- 
ant Hartigan and his attorneys undoubtedly did good serv- 
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ice in defending the Baxter suit. Still the corporation is 
solvent and all claims should be presented to the corpora- 
tion for consideration and allowance. We think the facts 
in the record before us hardly justify the appointment of 
a liquidating agent or receiver. The defendant Hartigan, 
as president of the corporation, was undoubtedly under a 
great burden at the time of the Baxter judgment and suit 
against the company. Since that case has been disposed of 
favorably to the defendant corporation, the corporation and 
directors should have an opportunity to fairly and legally 
liquidate the company, or at least attempt to do so, until 
otherwise ordered by proper corporate or other authority. 
The returning to the corporation, as ordered by this court, 
of the proceeds from the assets so taken by the defendant 
Hartigan, leaves all ordinary business and intra vires mat- 
ters of the corporation up to future action by the corpora- 
tion. 

Appellees admit in their brief in the main practically all 
of these legal propositions, but they seriously contend that 
they are not applicable in the instant case; that a court of 
equity should not grant relief to the plaintiff in a stock- 
holders’ suit, unless the plaintiff is in good faith the person 
urging the suit and brings the action in good faith to pro- 
tect the interest of all the stockholders and the corporation. 
The appellees contend that the plaintiff was acting in the 
interest of Baxter in the collection of the judgment; that 
when the plaintiff signed an agreement that he was not to 
pay any attorneys’ fees, coupled with the fact that the costs 
had not been paid, it indicated that he was not the real 
party in interest. Appellees further contend that, were it 
not for the insistence of courts on such good faith, the 
privilege of bringing stockholders’ suits would be subject 
to grave abuse, and that which was intended as an instru- 
ment of justice would become an instrument of ruthless 
competition by which parties would crush their weaker 
competitors; that this rule has been carried so far that a 
stockholder will not be permitted to bring such suit unless 
he bears the risk of litigation. Many authorities are cited 
to these propositions. 
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We think plaintiff does not come within this rule. He 
owned 400 shares of stock in the corporation for which 
he had paid $10,000 and was vitally interested in the con- 
duct of the corporation. When he employed his attorneys 
in this suit he did not know of the Baxter judgment, nor 
that his present attorneys had represented Baxter in that 
suit. He had made many trips to the office of the corpora- 
tion to get information and quite often found no one there 
and had sought to get statements of the business of the 
corporation, and the secretary of the corporation told him 
that meetings of the stockholders and directors were not 
necessary. In fact, he had had no success in getting any 
information as to the business of the corporation. The 
most that can be said was that he made an agreement 
whereby his present attorneys were to receive any allow- 
ance made by the court for attorneys’ fees in this action 
and that he should not be personally liable for the same. 
No agreement was made that he should not pay costs. 
Plaintiff attempted to testify in rebuttal as to his purpose 
in bringing this suit, but this testimony was excluded on 
the objection of defendants. 

The appellees also maintain that the judgment of the 
district court should be sustained because a stockholder is 
not entitled to bring a representative suit on behalf of the 
corporation and all the stockholders until he has made a 
reasonable effort to get action by the stockholders as a 
body, unless he shows such effort would be futile. They 
claim that when the plaintiff proved he had made demand 
upon the board of directors for action to secure the return 
of the aforesaid bonds, and that the directors refused or 
neglected to do so, such demand and refusal was not enough, 
and that plaintiff should have made a showing that he had 
made an effort to obtain a meeting and action by the stock- 
holders as a body for the return of such bonds; also, that 
the plaintiff did not allege or show any reason why such 
effort on his part to get a stockholders’ meeting would be 
futile and that there is no allegation that the defendants 
controlled a majority of the stock of the corporation. Ap- 
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pellees also cite many authorities to this proposition. The 
cases seem to hold that there must be a demand that the 
stockholders as a body sue the directors before an individ- 
ual stockholder may sue for himself or others so situated 
for the benefit of the corporation. There is one exception 
to this general rule, i. e., unless such request, for any rea- 
son, would be useless or unavailing. This exception seems 
to be recognized in most every case cited. The theory of 
the rule, and the exception, seems to be that the individual 
stockholder must exhaust all means of redress within the 
corporation itself before bringing such an action. Some 
examples wherein such a demand for action by the body 
of the stockholders is not necessary are where it is made 
clear that such demand would meet refusal, or that the liti- 
gation following would naturally be under control of per- 
sons opposed to success, or where the governing body is 
the wrong-doer, or where the appeal to the stockholders 
would be unavailing for want of time or for lack of au- 
thority to act or other cause, or where the corporation has 
gone out of existence. In the instant case there had been 
no directors’ meeting for about five years and the president 
and secretary of the corporation had been its managers 
during said time. There had been no stockholders’ meet- 
ing for several years and the plaintiff could not get in- 
formation as to the condition of the company. He could 
not secure a financial report of the company and was in- 
formed by the secretary that directors’ meetings were not 
necessary. The directors seem to be in accord with the 
president and the secretary. All of them but one joined in 
an answer with its president and corporation in this suit. 
There is no statutory restriction on the powers of the di- 
rectors to conduct the ordinary business of a corporation 
similar to the one in the instant case. There is nothing in 
the record in this case to indicate that the board of directors 
does not have power to conduct the ordinary business of 
the -corporation. Therefore, we assume the board of di- 
rectors had such power. 2 Thompson, Corporations (2d 
ed.) secs. 1065, 1066. Unless there is a restriction by 
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statute, constitution or by-laws, the management of the 
ordinary business is vested in the board of directors and 
cannot be exercised by the stockholders. The authority of 
stockholders is exhausted in this respect when directors are 
elected. Nor have the stockholders a right to restrict the 
control or action of the directors in such matters. 2 Thomp- 
son, Corporations (2d ed.) secs. 1178, 1184. There are 
some matters in which the stockholders have authority to 
act, but it is not the ordinary business matters. The board 
of directors is the governing body. It was to this body the 
plaintiff was required to go. Plaintiff made his demand on 
the directors for action, but it was of no avail. It was dis- 
regarded. Plaintiff believed that the president as an officer 
and director of the company had wrongfully misappropri- 
ated and converted the funds of the corporation. As shown, 
he was the owner of a substantial amount of stock and 
had been such for years. Plaintiff could not have been ex- 
pected to do more than he did to get corporate action. The 
body of the stockholders had no authority to ratify over 
the objection of a single stockholder most of the acts 
charged against the president. 4 Thompson, Corporations 
(2d ed.) sec. 4484; 3 Cook, Corporations (8th ed.) sec. 
669. Most of the acts charged were ultra vires, as far as 
the corporation is concerned, as well as beyond the power 
of the president. These acts were not mere ordinary busi- 
ness transactions which could be ratified by the board of 
directors or the stockholders, even had the stockholders 
been empowered to direct the ordinary business transac- 
tions of the corporation. It, therefore, would have been 
useless and unavailing for the plaintiff to have made a de- 
mand on the stockholders, if he could have induced them 
to hold a meeting, under the facts and circumstances set 
out above. We think that plaintiff made a sufficient de- 
mand. The case of Continental Securities Co. v. Belmont, 
206 N. Y. 7, 99 N. E. 1388, 51 L. R. A. n. s. 112, is a case 
often cited as a leading authority on this question. The 
following therefrom is pertinent: ‘‘In any case where action 
is taken by stockholders confirming and ratifying a fraud 
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and misapplication of the funds of the corporation by the 
directors or others the action is binding only by way of 
estoppel upon such stockholders as vote in favor of such 
approval. Morawetz on Corporations (2d ed.) sec. 625.” 

See Fitzgerald v. Fitzgerald & Mallory Construction Co., 
41 Neb. 374, 59 N. W. 838; Folts v. Globe Life Ins. Co., 117 
Neb. 723, 223 N. W. 797; 7 R. C. L. 319, sec. 296; Reed v. 
Hollingsworth, 157 Ia. 94, 185 N. W. 37; Wilcox v. Bickel, 
11 Neb. 154, 8 N. W. 436; Brewer v. Boston Theatre, 104 
Mass. 378. 

Appellees also maintain that a stockholder is not entitled 
to bring a stockholders’ suit unless the refusal of the di- 
rectors and stockholders to take action was unlawful and 
not a proper exercise of the discretion vested in them. They 
contend that there may be valid reasons for the directors 
not to bring the suit, even where there is a valid cause of 
action where the litigation may involve more expense than 
it would be worth and there may be doubt as to whether 
it may be successful; that it may be a better business 
policy to refrain from suits in order to preserve certain 
relations with other parties, or to recover judgments on 
the cause of action may only invite ruin to the corporation; 
that the directors had refrained from bringing suit against 
the president for sound business reasons because the di- 
rectors and officers knew that the president had taken the 
bonds in good faith, and that if the corporation sued the 
president Baxter would immediately levy on the proceeds. 
Also they maintained that such suit was not permitted by 
an individual stockholder unless the acts amounted to 
actual or constructive fraud; that the acts charged were 
only voidable and not void. To sustain these propositions 
the appellees again cite many authorities. However, in the 
instant case, plaintiff alleged and proved misapplication 
and wrongful conversion of the corporate funds. It would 
be more than a business policy to ratify such acts. In such 
a case a court of equity has jurisdiction. Howell v. Poff, 
supra. 

We are Satisfied after a careful study of the entire record 
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in this case that the plaintiff was justified in bringing this 
suit and has proved sufficient facts to entitle him to some 
relief for the corporation. This case presents more than a 
question of internal dissentions among stockholders or 
mere differences and disputes as to their dissatisfaction 
with corporate management, and more than the ordinary 
business of the corporation. It presents such a state of 
facts as warrants intervention by a court of equity. It is 
put thus in 2 Thompson, Corporations (2d ed.) sec. 1197: 
“While ordinarily the courts will not interfere in the in- 
ternal management of the corporate affairs, which must be 
exercised within the discretion of corporate officers, yet by 
reason of the fiduciary relation which directors occupy to 
the corporation all transactions between the corporation 
and a director or officer will be subjected to the rigid 
scrutiny of the courts, and if they are unfair, or against 
the interests of the corporation, then the rule does not 
apply.” 

Therefore, the defendant Hartigan should pay to the 
defendant corporation the amount of $24,800, the amount 
being the value of said bonds so converted with interest 
thereon. Whether or not said corporation shall purchase 
said real estate bought with part of the proceeds from 
the sale of said bonds so converted or accept the declaration 
of trust so proffered is a matter for the proper corporate 
authority to decide, as also is the amount that it shall pay 
for said real estate, if it so accepts said real estate; also the 
allowance of attorney’s fees and expenses to the defendant 
Hartigan, officers’ salaries and other attorneys’ fees, is a 
matter for the corporation to decide. No valid reason is 
given why an officer thereof should take its assets, other 
than provided by law, to pay claims against the corporation 
that have not been audited and allowed in a lawful way 
by the corporation. : 

The judgment of the district court is affirmed in that 
part wherein a receiver is not appointed and wherein it 
does not allow any attorneys’ fees, expenses and other 
claims paid or obligations created by the defendant Harti- 
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gan for and in behalf of said corporation, and wherein it 
does not change the salaries of the officers of the corpora- 
tion. In all other respects said judgment is reversed and 
it is ordered that the defendant Hartigan pay to said cor- 
poration the sum of $24,800 with interest thereon at 6 per 
‘cent. per annum from January 1, 1934; that the defend- 
ant corporation pay the sum of $400, taxed as costs, to 
plaintiff for plaintiff’s attorneys for services to them in 
the district court and in this court in this case, and that 
the appellees pay the other costs taxed in the action both 
in the district court and in this court. 
AFFIRMED IN PART AND REVERSED IN PART. 


EILEEN TENBORG, APPELLANT, V. CHESTER DILLIE, APPELLEE. 
271 N. W. 689 
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Trial: INSTRUCTIONS. “It is the duty of the court to instruct the jury 
upon the issues presented by the pleadings and evidence, 
whether requested so to do or not.” Blue Valley State Bank v. 
Milburn, 120 Neb. 421, 232 N. W. 777. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Reversed. 


Gaines, McLaughlin & Gaines and L. Q. Hills, for appel- 
lant. 


Brown, Fitch & West, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, PAINE 
and CARTER, JJ., and KROGER, District Judge. 


Goss, C. J. 

Plaintiff appealed from a judgment on a verdict favor- 
ing defendant in an action for personal injuries received in 
a collision of automobiles at a paved intersection. 

Plaintiff was driving north on Twenty-seventh street 
and defendant was driving west on Sprague street, in 
Omaha. The front of defendant’s car struck the rear of 
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plaintiff’s car. The latter turned in a northeasterly direc- 
tion, ran over the curb and back into Twenty-seventh street, 
where it stopped. Defendant’s car stopped in the intersec- 
tion at about the place of collision. Plaintiff received bruises 
and other personal injuries. The collision occurred in the 
early afternoon of Saturday, September 1, 1934, as plain- 
tiff was driving to her place of employment after going to 
lunch. She returned to her work but quit rather early that 
day. The next day was Sunday and the following day was 
Labor Day. On Tuesday morning she returned to work. 
Her pains persisted and she consulted a doctor, who advised 
her to go home and go to bed. She went to the home of her 
parents near Emmet, Nebraska, and returned after ten 
days and went to work. Her employment has continued 
permanently, but there was sufficient evidence of doctors 
who have continued to treat her, and of herself, that she 
has been so impaired as to make it a question for the jury 
as to defendant’s liability and as to her damages. 

The petition alleged that defendant was negligent in the 
following respects: 

“(a) In operating his automobile at a high and ex- 
cessive rate of speed and in violation of the statutes of 
the state of Nebraska and the ordinances of the city of 
Omaha; to wit 40 miles per hour; 

“(b) In failing to yield the right of way at said inter- 
section to the plaintiff who had driven into the intersection 
far in advance of the defendant; 

“(c) In failing to have his automobile under proper 
control ; 

“(d) In failing to maintain a lookout for the auto- 
mobile being driven by the plaintiff, which said automobile 
had entered the intersection and had almost crossed the 
same; 

“(e) In operating his automobile at a rate of speed 
unsafe and dangerous and such as to endanger life and 
limb of others under the circumstances; to wit 40 miles 
per hour; 

“(f) In failing to stop his automobile or decrease the 
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speed of same so as to avoid the collision with the auto- 
mobile plaintiff was driving; 

“(g) In failing to swerve his automobile so as to 
avoid colliding with the automobile plaintiff was driving.” 

We state these allegations in full because several of them 
are interlocking, one with another or with others. 

No complaint is made that the court refused any re- 
quested instructions. 

The first assignment of error complains that the court 
failed to instruct the jury as to the rule as to speed set 
forth in section 39-1185 of the 1933 Supplement to the 
Statutes. Briefly stated, that section makes it prima facie 
unlawful for a driver to proceed faster than 15 miles an 
hour ‘‘when approaching within fifty feet and in travers- 
ing an intersection of highways when the driver’s view 
is obstructed. A driver’s view shall be deemed to be ob- 
structed when at any time during the last fifty feet of his 
approach to such intersection, he does not have a clear and 
uninterrupted view of such intersection and of the traffic 
upon all highways entering such intersection for a dis- 
tance of two hundred feet from such intersection.” The 
section gives local authorities power to increase this speed 
at stop intersections. 

Though plaintiff pleaded quite a number of acts of negli- 
gence committed by defendant, she did not plead that his 
view was obstructed. There was evidence from which the 
jury might infer that, for a short distance, the view of 
both parties was obstructed within the limits prescribed 
by the statute. But we think that, in the circumstances, the 
rule set forth in the particular statute is a rule of evi- 
dence, not required by the court to be given to the jury 
in an instruction in the absence of a request by the party 
desiring such an instruction and particularly when the 
issue is not pleaded. While it is a well-recognized rule that 
it is the duty of the court to instruct the jury upon all 
points properly pleaded when the evidence supports them, 
we know of no rule requiring the court on its own motion 
to instruct the jury on a point not made an issue by the 
pleadings. 


- 
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Errors are further assigned that the court failed to in- 
struct the jury as to particular phases of the acts of neg- 
ligence pleaded and proved so that the jury might be 
guided in deciding them. 

The only instruction given by the court setting out 
the acts of negligence pleaded by plaintiff was in the first 
instruction, in which, after telling who the parties were, 
and the street intersection toward which each was driving, 
the instruction stated: “Plaintiff alleges that defendant 
was driving his automobile in a negligent manner and at 
a high and excessive rate of speed, and plaintiff alleges 
that she entered the intersection of Twenty-seventh with 
Sprague street before defendant reached said intersection, 
and alleges that defendant negligently drove the right front 
corner of his car against the right rear corner of plaintiff's 
car.” 

Possibly the failure to state to the jury the above-pleaded 
act of negligence “‘(b)” in failing to yield the right of way 
at the intersection was cured by the court’s instruction 
No. 8, which gave the jury the rules in such a situation 
and from which they might understand that such was one 
of the acts of negligence alleged. But they might also 
conclude, from the failure to submit other acts, that the 
acts described were the only acts of negligence to be con- 
sidered by them in the whole case. 

The very general instruction above quoted did not eall 
the attention of the jury to the acts of negligence charged 
and to a certain extent supported by evidence that the 
negligence of defendant consisted in not having his car 
under control, in failing to stop or to decrease his speed and 
in failing to swerve so as to avoid a collision. 

While the evidence did not show that defendant was 
driving 40 miles an hour as alleged in “(a)” and “(e),” 
heretofore quoted, yet there was evidence to support the 
submission to the jury of the charge that he was traveling 
at an excessive rate of speed in the particular circum- 
stances. Joseph Riley, a witness for defendant, testified 
that, in his opinion, both parties were going between 25 
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and 30 miles an hour; defendant applied his brakes before 
he reached the intersection and left skid-marks there which 
witness saw later. Plaintiff’s witness, Alex Thompson, tes- 
tified that defendant’s car skidded and left skid-marks on 
the pavement which he inspected and described as extend- 
ing for 90 feet on the pavement. This evidence required 
some instruction by which its application to the charge of 
speed might have been made by the jury. 

In other words, it may be said generally that the court 
should have submitted to the jury each act of negligence 
charged that finds support in the evidence. ‘It is the duty 
of the court to instruct the jury upon the issues presented 
by the pleadings and evidence, whether requested so to do 
or not.” Blue Valley State Bank v. Milburn, 120 Neb. 421, 
232 N. W. 777. See Hall v. Rice, 117 Neb. 818, 223 N. W. 4;3. 
Brooks v. Thayer County, 126 Neb. 610, 254 N. W. 413; 
Wagner v. Watson Bros. Transfer Co., 128 Neb. 535, 259 
N. W. 378. A failure so to instruct constitutes reversible 
error. 

Other errors are assigned. As they are not likely to oc- 
eur on another +~iui, we omit a discussion of them. 

The judgment is reversed and the cause remanded for 
a new trial. 

REVERSED. 


NORA REINHARDT ET AL., APPELLEES, Vv. HENRY W. MENSSEN 
ET AL., APPELLANTS. 
271 N. W. 442 


FILED FEBRUARY 19, 1937. No. 29838, 


1. Trial: INSTRUCTIONS. The instructions are to be considered as 
a whole and if they thus state the law it is sufficient. Vithen v. 
Jensen, 128 Neb. 188, 258 N. W. 267. 

2, Affirmance. The verdict and judgment were based upon sufficient. 
evidence. 


APPEAL from the district court for Jefferson county: 
FREDERICK W. MESSMORE, JUDGE. Affirmed. : 
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Reinhardt v. Menssen 
E. A. Wunder and Hartigan & Skultety, for appellants. 
Arthur J. Denney, contra, 


Heard before Goss, C. J., DAY, PAINE and CARTER, JJ., 
and TEWELL and YEAGER, District Judges. 


Goss, C. J. 

Defendants appeal from a judgment on the verdict for 
$2,000 with interest from October 1, 1933, in favor of 
Nora Reinhardt and for $200 with interest from August 
7, 1932, in favor of Beata Reinhardt. 

The two plaintiffs are granddaughters of Johann H. 
Menssen, who died January 4, 1924, leaving a will in 
which he bequeathed $10,000 to five grandchildren, share 
and share alike, to be paid to them when twenty-one years 
of age. Henry W. Menssen was the executor and the other 
defendants were sureties on his bond. By an order of dis- 
tribution entered in the county court on October 18, 1926, 
it was found that all debts and inheritance taxes were paid, 
that the $10,000 bequest to the said grandchildren was re- 
served in the hands of the executor, and that it was decreed 
to be a trust fund in the hands of the executor, to be paid 
to them under the terms of the will as soon as they became 
of the age of twenty-one years, respectively. The evidence 
shows that Nora Reinhardt became twenty-one on October 
1, 1938, and had received no part of her $2,000, and that 
Beata Reinhardt became of that age on August 7, 1932, 
and had, when the action was commenced, received all but 
$200 of the bequest due her. 

The evidence shows that on May 21, 1926, the executor 
had sold real estate left by the will and on July 3, 1926, he 
filed his report showing he had sold one quarter section to 
one party for $16,100, had sold eight village lots for $110 
to Annette Menssen, and had sold another quarter section 
to Annette Menssen for $19,500. The report of this particu- 
lar land, like that of the others, recites: “She being the 
highest and best bidder therefor, and she having paid the 
amount of her bid I transferred to her by sufficient deed said 
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real estate.” Annette Menssen, the purchaser of the quarter 
section above named, was the wife of the executor and the 
report indicates that the land was sold to her for $19,500 
in cash. On July 38, 1926, the county court approved and 
by order duly confirmed the sale and ordered deeds made 
to the respective purchasers. 

The evidence further shows that in fact for the quarter 
section Annette Menssen paid only $5,500 in cash, gave a 
first mortgage to Henry W. Menssen for $11,000 and gave 
a second mortgage to O. Vanier for $3,000, to provide the 
payment of a total of $19,500 to the executor-trustee for 
the amount reported by the executor as paid in cash. An- 
nette Menssen, joined by her husband, deeded this quarter 
section to their daughter, Mrs. Anna Kujath. When the 
oldest of the Reinhardt children came of age and demanded 
his $2,000 the Kujaths and Menssen refinanced the $11,000 
mortgage by giving a first mortgage for $9,000 and a sec- 
ond mortgage for $6,000. Of the cash proceeds of $9,000, 
$3,000 was used to pay. off the Vanier second mortgage for 
$3,000, $2,000 was paid to the oldest Reinhardt child, $1,800 
was deposited to apply on the amount due the next Rein- 
hardt child to come of age, $1,100 was paid to the guardian 
of the Reinhardt children, as a part of their residuary 
estate under the will, to which they were entitled over and 
above their $2,000 to each specifically bequeathed. The rest 
of the $9,000 proceeds were used to pay items of expense. 
Menssen released the $11,000 mortgage. No authority was 
sought by the executor-trustee from the county court for 
any of these doings. Menssen also took a $200 unsecured 
note from his daughter, Anna Kujath, in the adjustment. 
This was to represent the difference between the $1,800 
and the $2,000 to become due the next Reinhardt child 
coming of age. These transactions evidently occurred in 
June, 1930. 

Later the first mortgage of $9,000 was foreclosed and 
the Kujaths and Menssen, as executor, were parties. The 
land did not sell for the whole of the liens and Menssen, 
as executor, recovered a judgment on his $6,000 second 
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mortgage for $6,464.50, with 10 per cent. interest from 
May 2, 1933. He even petitioned the county court to allow 
him to release this judgment when the Kujaths sought to 
obtain a new loan from the Federal Land Bank of Omaha, 
which made the requirement that his deficiency judgment 
should be released by authorization of the county court. 
In fact, he had already executed a release of the judgment. 
The Reinhardts opposed the order and the record shows no 
further action taken on the application. The $6,000 second 
mortgage, which was supposed to be security to pay the 
$2,000 each to the last three Reinhardt children, is lost. 

Plaintiffs secured leave from the county court to bring 
their suit. 

Defendants assign error because the court gave instruc- 
tion No. 6, as follows: “The jury are instructed that if 
you believe from all the evidence that the executor, Henry 
W. Menssen, has lost the money bequeathed to the plaintiffs 
under the will of said Johann H. Menssen, deceased, and 
that such loss occurred on account: of his own bad judg- 
ment or remissness of duty and without benefit to the 
estate, you should find for the plaintiffs in the amount . 
shown by the preponderance of the evidence to be due.” 

It is argued that nowhere does the instruction define the 
care to be used, which, says the brief of defendants, is 
“the care, prudence and judgment which the man of fair 
average capacity and ability exercises in the transaction 
of his own business.” Defendants have overlooked the fact 
that in instructions No. 3, No. 4, and No. 5, the court had 
rung the changes on this language “that a trustee is bound 
to employ such diligence and prudence as men of discretion 
and intelligence employ in their own affairs.” The instruc- 
tions are to be considered as a whole and if they thus state 
the law it is sufficient. Vithen v. Jensen, 128 Neb. 188, 258 
N. W. 267. 

It is argued that there was nothing in the evidence to 
warrant the use of the word “remissness” in the instruc- 
tion. We were under the impression that the trial and 
argument proceeded upon the theory that defendant had 
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been remiss in his duty to the beneficiaries of his trust. 
Perhaps the court got the impression, and put it in its con- 
text, by reason of reading the quotation from 24 C. J. 112, 
found on page 753 of the opinion In re Estate of Swanson, 
129 Neb. 751, 263 N. W. 141. In view of the pleadings and 
evidence we do not think the use of the expression was at 
all prejudicial. 

The only other assignments of error are that the verdict 
is not sustained by the evidence and is contrary thereto 
and that the verdict is contrary to law. We have recited 
the evidence sufficiently to show that it was distinctly a 
jury question. Their decision is binding. The judgment is 

AFFIRMED. 


FIRST TRUST COMPANY OF LINCOLN, APPELLEE, V. HAZEL V. 
RATHBONE ET AL., APPELLANTS: GEORGE SCHWAKE ET AL., 
APPELLEES, 

271 N. W. 428 


FILED FEBRUARY 19, 1937. No. 29876. 


1. Mortgages: FORECLOSURE: SALE: CONFIRMATION. Mere inade- 
quacy of price will not preclude confirmation of a foreclosure 
sale unless it is such as to shock the conscience of the court or 
amount to evidence of arene. 


2. An order confirming a 
endear sale wil not be set aside on appeal for inadequacy 
of price, unless it is so gross as to show fraud, and unless the 
evidence shows that a resale would produce a better bid. 

3. MorRAToRIUM. When it appears from the 


evidence that the amount of the mortgage lien on property 
under foreclosure exceeds its value, the moratory stay must be 
denied. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


Chambers & Holland and John H. Keriakedes, for appel- 
lants. 


T. F. A. Williams, contra. 
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Heard before Goss, C. J., EBERLY, DAY, PAINE and 
CARTER, JJ., and ELDRED and CHASE, District Judges. 


Day, J. 

In this suit to foreclose a rea] estate mortgage, an order 
of sale was entered October 26, 1934, which fixed the 
mortgage lien at $17,351.40 and a tax lien in favor of an- 
other at $1,204.83. At a sale September 3, 1935, after a 
nine-months’ stay, the plaintiff bid $13,950 for the proper- 
ty, subject to the tax lien. This is an appeal from the order 
confirming the sale and denying the defendants’ applica: 
tion for a stay under the moratorium. 

The appellants object to the confirmation of the sale fi 
the reason that the bid was grossly inadequate. The rule 
is well established in this jurisdiction by numerous cases 
that mere inadequacy of price will not preclude confirma- 
tion of a foreclosure sale unless it is such as to shock the 
conscience of the court or amount to evidence of fraud. 
Lemere v. White, 122 Neb. 676, 241 N. W. 105; Keller v. 
Boehmer, 130 Neb. 768, 266 N. W. 577; Omaha Loan & 
Building Ass’n v. Clarke, 125 Neb. 497, 250 N. W. 748; 
Nelsen v. Doll, 124 Neb. 523, 247 N. W. 44. See, also, 
Suring State Bank v. Giese, 210 Wis. 489, 246 N. W. 556. 

A careful examination of the record does not reveal 
that the bid of the plaintiff was inadequate in this case. 
The evidence as to the value of the property at the time 
the court passed upon the motion to confirm the sale was 
in conflict. It consisted of the testimony of experts and 
interested parties. The witnesses for the plaintiff placed 
the value of the property between $10,000 and $12,000, 
while those for the defendants placed the value as high as 
$25,000. An analysis of the testimony shows that the differ- 
ence of opinion was the result of the reasons given for 
arriving at the value. The reasons given by the witnesses 
for arriving at the value were the age and repair of the 
building, the rental value, and the location. These same 
features were considered by the witnesses for the defend- 
ants, but in addition they considered the possibility that at 
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some future time the University of Nebraska might need 
the property and might pay much more than its present 
value for it. A valuation based upon such a consideration | 
is highly speculative and conjectural. The property sold 
for approximately $14,000. The trial court found that the 
bid was not so inadequate as to preclude a confirmation. 
This court reaches the same conclusion. 

Again, this court has held that an order confirming a 
mortgage sale will not be set aside on appeal for inade- 
quacy of price unless it is so gross as to show fraud, and 
unless the evidence shows that a resale would produce a 
better bid. Commerce Trust Co. v. Bradley, 125 Neb. 5938, 
251 N. W. 174. The record does not indicate that another 
bid would produce more money. In such a case a new 
sale would be but useless ceremony. 

The second error assigned by the appellants is predi-— 
cated upon the refusal of the trial court to grant a mora- 
tory stay under the statute. In this connection it will be 
noted that the order of sale entered October 26, 1934, fixed 
the liens on the property at $18,556.23. Even considering 
thé evidence of the witnesses for the defendant as to the 
speculative value of the property and giving some weight 
thereto, the defendant has no equity in the premises. 

In line with our former analysis of the testimony rela- 
tive to value, this court finds, as did the trial court, that 
the defendant had no equity in the real estate involved in 
the foreclosure suit. When it appears from the evidence 
that the amount of the mortgage lien on property under 
foreclosure exceeds its value, the moratory stay must be 
denied. Clark v. Hass, 129 Neb. 112, 260 N. W. 792; 
Luikart v. Graf, 180 Neb. 736, 266 N. W. 641; Srajhans v. 
Mares, 130 Neb. 924, 267 N. W. 82; First Trust Co. v. Air- 
dale Ranch & Cattle Co., 181 Neb. 475, 268 N. W. 362. 

The judgment of the trial court will not be disturbed. 

AFFIRMED. 
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STATE, EX REL. RICHARD C. HUNTER, ATTORNEY GENERAL, 
PLAINTIFF, Vv. LLOYD CROCKER, DEFENDANT. 
271 N. W. 444 


FILED FEBRUARY 19, 1937. No. 30079. 


1. Attorney and Client. Canons of ethics and rules governing pro- 
fessional conduct among attorneys are recognized and applied 
by courts in proper cases. , 

Attorneys assume certain obligations and duties as 

officers of the courts, and in the performance thereof they must 

conform to certain standards in relation to clients, to the courts, 
to the profession, and to the public. 

DISBARMENT. When one seeks and attains admission 

to the bar of the courts of this state, he voluntarily assumes 

the obligations imposed by the ethical regulations generally 
recognized by the profession, and the violation of such rules 
renders an attorney subject to disbarment or suspension. 

Advertising for professional employment by lawyers 

has long been recognized by the profession as inimical to the 

public welfare, and this is especially true when a lawyer ad- 
vertises for employment in divorce cases. 

It is not in the public interest that a lawyer stir up 

litigation and strife among people in order to secure profession- 

al employment. 

DISBARMENT. The supreme court may as a part of 
its inherent jurisdiction investigate the conduct of attorneys 
and disbar or suspend them if they are found guilty of conduct 
violative of the high standards of ethical conduct generally 
recognized by the members of the profession. 

7. Divorce. The public policy of this state, as declared by legis- 
lative enactment, is to discourage divorce cases. 

8. Attorney and Client: DISBARMENT. It is contrary to the ex- 
pressed public policy of this state for a lawyer whose sole in- 
terest is his professional employment in a divorce case to 
invite or encourage such litigation and to do so is ground for 
suspension or disbarment. 

An advertisement in a newspaper by an attorney at 

law soliciting divorce cases is conduct requiring discipline. 


Original proceeding by the state, on the relation of the 
attorney general, to disbar the respondent. Judgment of 
suspension. 

Richard C. Hunter, Attorney General, and Paul P. 
Chaney, for plaintiff. 


VOL. 132] JANUARY TERM, 1937 215 
State, ex rel. Hunter, v.. Crocker 


H. N. Matiley and Lloyd Crocker, for defendant. 


Heard before DAY and PAINE, JJ., and TEWELL, CHAP- 
PELL and YEAGER, District Judges. 


Day, J. 

The attorney general filed a complaint for disbarment 
against Lloyd Crocker, an attorney at law, the basis of 
which is that the defendant caused to be published in a 
daily newspaper an advertisement as follows: “DIVORCES 
$15 and costs. Default cases. Lloyd Crocker, lawyer, 230 
Brandeis Theatre Bldg., At. 7732.”’ The defendant filed a 
written answer in which he admitted the publication as 
alleged. In his answer, he also asked leave to appear per- 
sonally before the court, which he was permitted to do 
January 21, 1937. At that time, he made no attempt to 
justify his conduct in any manner but expressed great 
regret about the matter and gave assurances that there 
would be no repetition of such conduct on his part. The 
matter is now before the court for a judgment on the plead- 
ings. It has long been recognized by the profession as 
improper for a lawyer to advertise for business. .The very 
nature of the professional employment is such that for 
one to do so violates the public policy of the state to the 
detriment of the public. 

Canon 27 of Professional Ethics as published by the 
American Bar Association is pertinent here: ‘The most 
worthy and effective advertisement possible, even for a 
young lawyer, and especially with his brother lawyers, is 
the establishment of a well-merited reputation for pro- 
fessional capacity and fidelity to trust. This cannot be 
forced, but must be the outcome of character and conduct. 
The publication or circulation of ordinary simple business 
cards, being a matter of personal taste or local custom, and 
sometimes of convenience, is not per se improper. But so- 
licitation of business by circulars or advertisements, or by 
personal communications or interviews, not warranted by 
personal relations, is unprofessional. It is equally unpro- 
fessional to procure business by indirection through touters 
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of any kind, whether allied real estate firms or trust com- 
panies advertising to secure the drawing of deeds or wills 
or offering retainers in exchange for executorships or 
trusteeships to be influenced by the lawyer. Indirect adver- 
tisement for business by furnishing or inspiring newspaper 
comments concerning causes in which the lawyer has been 
or is engaged, or concerning the manner of their conduct, 
the magnitude of the interests involved, the importance of 
the lawyer’s positions, and al! other like self-laudation, 
defy the traditions and lower the tone of our high calling, 
and are intolerable.” 

This canon is declarative of the rules recognized general- 
ly by the profession. Canons of ethics and rules governing 
professional conduct among attorneys are recognized and 
applied by courts in proper cases. Hepp v. Petrie, 185 Wis. 
350, 200 N. W. 857. Indeed, this court has very recently 
applied this rule in two unreported cases. But even before 
that, this court in the case of State v. Goldman (1934) 127 
Neb. 340, 255 N. W. 32, applied this rule, when it held that 
the action of an attorney in carrying on directly or through 
others employed by him systematic solicitation of damage 
suits, a business commonly known as “ambulance chas- 
ing,” warranted disbarment. However, before, in State v. 
Priest (1932) 123 Neb. 241, 242 N. W. 4383, it was held that 
attorneys assume certain obligations and duties as officers 
of the courts, and in the performance thereof they must 
conform to certain standards in relation to clients, to the 
courts, to the profession, and to the public. See, also, State 
v. Ireland, 125 Neb. 570, 251 N. W. 119. 

When one seeks and attains admission to the bar of the 
courts of this state, he voluntarily assumes the obligations 
imposed by the ethical regulations generally recognized by 
the profession, and the violation of such rules renders an 
attorney subject to disbarment or suspension. 

In In re Winthrop (1925) 185 Wash. 135, 237 Pac. 8, al- 
though the legislature had adopted the Canons of Pro- 
fessional Ethics of the American Bar Association as the 
standard, the court stated that they have quite generally 
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been approved as a correct statement of the rules which 
should govern the conduct of an attorney. Legislative 
recognition of the high standards of professional conduct 
is gratifying, but not essential for the court to discipline 
its own officers.. Regardless of the Canons of Professional 
Ethics of the American Bar Association, it has long been 
recognized by the profession as grossly undignified and 
improper for a lawyer to advertise for professional em- 
ployment. Matter of Neuman, 169 App. Div. 638, 155 N. Y. 
Supp. 428. It has also been stated as long ago as 1893 that 
the “ethics of the legal profession forbid that an attorney 
should advertise his talents or his skill as a shopkeeper ad- 
vertises his wares.” People v. MacCabe, 18 Colo. 186, 32 
Pac. 280. A well-known annotator has collected a number 
of cases supporting this view. See annotation, 55 A. L. R. 
1313, to the case of Matter of Cohen, 261 Mass. 484, 159 
N. E. 495, in which it was held: “The supreme judicial 
court may, as part of its inherent jurisdiction, investigate | 
the conduct of attorneys at law and remove them from 
office absolutely, or suspend them for a stated period, if 
found guilty of conduct in any respect unbecoming the high 
standard of propriety which should be maintained by all 
members of the legal profession.” See, also, People v. 
Berezniak (1920) 292 Ill. 305, 127 N. E. 36, and In re Mor- 
vison (1920) 48 8S. Dak. 185, 178 N. W. 782. It will be 
noted from the dates of the various opinions that there is 
a marked trend of judicial opinion toward a maintenance 
of the high ethical standards of the profession. 

But the basis of these decisions is the public policy of 
the state and the public interest. “Ambulance chasing” 
and advertising for professional employment by lawyers 
have long been recognized by the profession as inimical to 
the public welfare, and this is especially true when a 
lawyer advertises for employment in divorce cases. It is 
not in the public interest that a lawyer stir up litigation 
and strife among people in order to secure professional 
employment. Experience has demonstrated that there is a 
temptation, under such circumstances, to instigate litigation 
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where no sufficient cause exists. This is particularly repre- 
hensible where the litigation involved is divorce. It cannot 
be condemned in too severe terms. The public policy of 
this state, as declared by legislative enactment, is to dis- 
courage divorce cases. The state is an interested party. 
The dissolution of the marriage relation involves a matter 
of public interest. A divorce cannot be granted upon the 
agreement of the parties, nor upon their uncorroborated 
testimony. Even the jurisdiction relative to divorces exer- 
cised by the courts is given by statute, and there is no 
power relative thereto outside of the statute. In view of 
the many legislative declarations of public policy, it may 
-be said that it contravenes the public interest to encourage 
divorce litigation. This is particularly true of a lawyer 
whose sole interest is his professional employment in a 
divorce case. The advertisement involved in this case was 
a solicitation for professional employment in divorce cases. 

While this is the first case which has been brought to 
the attention of this court, numerous other courts have con- 
sidered the proposition. The Minnesota court in State v. 
Giantvalley, 1283 Minn. 227, 148 N. W. 780, held that an 
advertisement stating that accused attorney specialized in 
divorce matters violated a statute, though defendant did 
not expressly offer to procure divorces or to accept pro- 
fessional employment in divorce suits. The attorney in 
that case was convicted of a violation of a criminal statute 
prohibiting advertising for divorce cases. However, the 
opinion discusses the regulation of the bar and the public 
policy of the state. 

The South Dakota court held in In re Donovan, 43 S. 
Dak. 98, 178 N. W. 143, that an attorney who published a 
booklet containing clippings purporting to have been taken 
from many newspapers referring to him as an interna- 
tional expert on marriage and divorce was “guilty of ad- 
vertising as a divorce lawyer through the public press.” 
In that case, the attorney advertised himself as particularly 
qualified to secure divorce decrees and the state as a place 
to secure an easy divorce. That attorney was suspended 
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from practice for a period of six months, without reference 
to any statute directly condemning the practice. 

The Colorado court in People v. MacCabe, supra, decided: 
“The ethics of the legal profession forbid that an attorney 
should advertise his talents or his skill as a shopkeeper 
advertises his wares. An attorney may properly accept a 
retainer for the prosecution or defense of an action for 
divorce when convinced that his client has a good cause. 
But for any one to invite or encourage such litigation is 
most reprehensible.” In that case the attorney was sus- 
pended from practice for a period of six months. In the 
annotation in which this case is cited in 9 A. L. R. 1500, 
it is stated: “It is generally held that the encouragement 
by attorneys of divorce litigation, by means of advertise- 
ments or circulars so worded as to induce divorce proceed- 
ings, and the employment of themselves therein, constitutes 
ground for disbarment or suspension.” 

The Nevada court condemned such practice in In re 
Schnitzer, 33 Nev. 581, 112 Pac. 848. See, also, Reno Bar 
Ass’n v. Scoular, 34 Nev. 313, 123 Pac. 138. 

The California court suspended an attorney from practice 
for a period of five years for advertising in violation of a 
statute prohibiting an attorney from advertising for em- 
ployment in divorce cases. In re Biaggi, 36 Cal. App. 650, 
172 Pac. 1130. See, also, Mayer v. State Bar of California, 
26 Pac. (2d) 9, where the offense was the attorney’s ad- 
vertising Mexican and Nevada divorces. The attorney was 
suspended for one year. In Massachusetts, an attorney has 
been suspended from practice for a period of two months 
for soliciting divorce litigation by advertisements. Matter 
of Cohen, supra. 

This casual review of the authorities reveals that the 
courts generally have condemned the practice of a lawyer 
advertising for professional employment and particularly 
for divorce cases. We have found no authority approving 
the practice. It does not seem that the practice of lawyers 
hawking their brains as wares upon the street corner could 
be approved. An advertisement in a newspaper by an at- 
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torney at law soliciting divorce cases is conduct requiring 
discipline. 

It is now necessary to determine the discipline required 
by the circumstances of this particular case. It appears 
that the advertisement appeared in the classified columns 
of the Omaha Bee-News for four consecutive days, and 
that the attorney then discontinued it. In his appearance 
before this court, the attorney expressed regret and gave 
assurances that it would not be repeated. We regret that 
it is not possible for us to end the matter with a reprimand, 
but duty seems to demand more than that. Considering the 
attorney’s departure from the standards of conduct gener- 
ally recognized by the profession and required by the pub- 
lic policy and the public interest of the state, it is necessary 
to give our action a punitive quality to mark the high obli- 
gation of the members of the bar. The order will be that 
the attorney be suspended from his rights and privileges 
as a member of the bar of the courts of this state for 30 
days from this day, and pay the costs of the proceeding. 

JUDGMENT OF SUSPENSION. 


PENN MUTUAL LIFE INSURANCE COMPANY, APPELLEE, V. 
KARL E, LINDQUIST ET AL., APPELLANTS. 
271 N. W. 429 


FILED FEBRUARY 19, 1937. No. 29957. 


New Trial. When a petition for a new trial is filed within one year 
after final judgment, under section 20-1145, Comp. St. 1929, the 
newly discovered evidence alleged must be of so controlling a 
nature as to probably change the result of the former trial. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Affirmed. 


Brown, Fitch & West, for appellants. 
Hall, Young & Williams, contra. 


Heard before ROSE, Goon, EBERLY, PAINE and CARTER, 
JJ., and KROGER, District Judge. 
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PAINE, J. 

Defendants and appellants filed a petition for a new 
trial, under section 20-1145, Comp. St. 1929, on the ground 
of newly discovered evidence, which was discovered after 
the term in which the decree was rendered. The plaintiff 
demurred to the petition, from the sustaining of which 
demurrer the defendants appeal. 

The facts are fully discussed in the opinion, released 
April 17, 1936, in this same case, found in 130 Neb. 813, 
266 N. W. 600, which sets out that an action in equity was 
brought by the insurance company on June 22, 1934, to 
cancel a total disability rider, or agreement, attached to a 
life insurance policy for $10,000, dated October 14, 1930. 
This court held that the incontestability clause of one year 
did not apply to this total disability rider. It also affirmed 
the decree of the lower court canceling the total disability 
agreement on the ground of alleged false answers made in 
the application. 

It appears from the petition for a new trial that, during 
the pendency of the appeal, and in August, 1935, the insur- 
ance company mailed a notice to the defendant Karl E. 
Lindquist that interest in the amount of $9 was due on 
September 21, 1935, upon $150 for one year at 6 per cent., 
.and on September 23, 1935, he paid said sum and received 
a receipt therefor. 

It is also alleged that the premium due in September, 
1931, was paid by a note, dated October 21, 1931, for 
$386.50, made up of $331.80, annual premium on the 
$10,000 policy, and $54.70 upon the total disability rider ; 
that the said $150 is the balance unpaid on said note given 
for premium. 

Defendants set out in their motion for new trial that this 
payment of $9 has taken place since the trial of the case, 
and such transaction is material and controlling, and ask 
that the court grant a new trial, so that evidence of this 
payment of $9 interest can be introduced. The plaintiff 
having filed a demurrer, the matter was argued, and the 
trial court sustained the demurrer. 
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The plaintiff tendered to the defendants the full amount 
paid as premiums on the total disability provision, with in- 
terest up to that date, which tender was refused, and the 
money, $261.65, was then deposited with the clerk of the 
district court for the benefit of the defendants. The note 
given for the premium due in September, 1931, had a 
number of payments made on it, and the $150 was simply 
the balance unpaid on said note, and was a lien against the 
policy. 

In the addenda to brief of defendants, and in the exhibit 
attached to the affidavit of defendant Karl E. Lindquist 
filed therewith, it is indicated that the notice of this $9 
interest was sent out from plaintiff’s office in error, and 
that this payment of interest has been tendered back to 
said defendant, but refused by him. 

In a very recent case in the United States supreme court, 
‘entitled American Life Ins. Co. v. Stewart, 81 L. Ed. 306, 
released February 1, 19387, Justice Cardozo discusses sev- 
eral of the same questions which arise in the case at bar. 
Actions in equity were brought after the death of the in- 
sured to set aside two policies of life insurance for fraudu- 
lent misstatements in the application. The district court 
decreed the cancelation and surrender of the policies, and 
the circuit court of appeals reversed this decree. 80 Fed. - 
(2d) 600; 85 Fed. (2d) 791. Justice Cardozo reverses the 
decree of the circuit court of appeals, and in his discussion 
shows that a suit in equity can best give relief in such 
cases. 

The defendants cite the case of McDonald v. Early, 24 
Neb. 818, 40 N. W. 410, in which it was held: “In a petition 
for a new trial under the Code, where it appears that the 
petitioner has discovered new and material evidence, of 
which he had no knowledge before the trial, the legitimate 
effect of which evidence, in connection with that given on 
the trial, would be to entitle him to a judgment, ordinarily 
it will be the duty of the court to grant a new trial.” 

But it must appear in such application for a new trial 
that the new evidence is of so controlling a nature as to 
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probably change the result of the former trial. Williams v. 
Miles, 73 Neb. 193, 102 N. W. 482; City Savings Bank v. 
Carlon, 87 Neb. 266, 127 N. W. 161; Nelson v. State, 121 
Neb. 658, 238 N. W. 110. 

This court has also said that the new facts upon which 
a new trial may be granted should not only be competent, 
relevant, material, and contradictory, but they should ren- 
der clear and positive that which was before equivocal and 
uncertain, and should be of such a trustworthy character 
as will probably bring about a different result in case a 
new trial is granted. Wiegand v. Lincoln Traction Co., 123 
Neb. 766, 244 N. W. 298. 

We are unable to say that, if the court granted the peti- 
tion for a new trial, the receipt of this evidence, showing 
the payment of $9 for one year’s interest on the balance of 
this old note or lien, would keep the disability provision of 
the contract in force, or change the decree entered by the 
trial court or this court. 

It may be admitted that this evidence could not have 
been presented at the trial, but we do not find, as the de- 
fendants argue, that as a matter of law this evidence would 
entitle the defendants to a judgment against the plaintiff. 
Finding no error in the ruling of the district court, the same 
is hereby 

AFFIRMED. 


TENA E. GLISSMANN, APPELLANT, V. HAPPY HOLLOW CLUB 
ET AL., APPELLEES. 
271 N. W. 4381 


FILED FEBRUARY 19, 1937. No. 29870. 


1. Judgment: DorMancy. A judgment becomes dormant and ceases 
to be a lien on real estate of the judgment debtor in five years 
from the date thereof, unless an execution is sued out on such 
judgment within such period. 

2, -—- When a judgment becomes dormant, it loses 
its priority and will be superseded by the lien of subsequent 
judgments in full original life or which have been duly revived. 
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: Revivor. A judgment revived is a lien upon the real 
estate of the judgment debtor from the date of the order of 
revivor. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Affirmed. 


S. L. Winters, for appellant. 


Frank H. Woodland, Votava, McGroarty & Sklenicka and 
George Boland, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE and 
CARTER, JJ., and ELDRED and CHASE, District Judges. 


CARTER, J. 

This is a suit in equity brought for the purpose of de 
termining the priority of two judgment liens against the 
interest of Henry C. Glissmann in certain rea] estate sold 
to the Happy Hollow Club on contract. From a decree 
finding that the defendant George Boland had a lien prior 
to that of the plaintiff, plaintiff appeals. 

Other phases of this case have been before this court on 
two previous occasions. Bauermeister v. McDonald, 124 
Neb. 142, 247 N. W. 424; Glissmann v. McDonald, 128 Neb. 
693, 260 N. W. 182. 

The record shows that Hans C. Glissmann was the owner 
of certain lands near Omaha which he sold to the Happy 
Hollow Club by contract on June 22, 1922. Hans C. Gliss- 
mann died on June 15, 1928, at which time a considerable 
sum remained unpaid on the contract. By his will his son, 
Henry C. Glissmann, received an undivided one-eighth in- 
terest in the lands, subject to the contract with the Happy 
Hollow Club. 

On March 8, 1927, the Bank of Benson procured a judg- 
ment against Henry C. Glissmann and Tena E. Glissmann, 
his wife, in the amount of $3,842.06. The Bank of Benson 
subsequently assigned this judgment to the defendant 
George Boland. The record conclusively establishes that 
this judgment has been kept alive by a series of executions 
issued and levies made thereon over a period of years. 
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The record further shows that on December 6, 1922, one 
H. F. Davis obtained a judgment against Henry C. Gliss- 
mann in the district court for Douglas county in the amount 
of $4,070.67, and the mandate of the supreme court affirm- 
ing said judgment was filed on May 21, 1926. This judg- 
ment was assigned to Chris H. Kuehl on July 15, 1927, and 
the assignment filed in the case on March 24, 1933. On 
October 19, 1928, this judgment was assigned by Chris H. 
Kuehl to Tena E. Glissmann and the assignment filed in 
the case on November 29, 1982. No execution was ever is- 
sued upon this judgment and it is conceded that it became 
dormant and was not revived until September 27, 1935. 

The interest of Henry C. Glissmann in the real estate 
involved in this action vested on June 15, 1928, the date of 
the death of his father. The judgments in question could 
become a lien thereon for the first time on that date. As- 
suming that both judgments were liens of equal priority on 
that date, as contended by plaintiff, the question is whether 
defendant Boland’s lien became superior to that of Tena 
E. Glissmann when the judgment owned by her became 
dormant. 

A noted text-writer states the rule as follows: ‘In those 
jurisdictions where a judgment, in order that its lien may 
continue, must be periodically revived, the lien of a judg- 
ment not revived within the statutory time will be super- 
seded by the lien of younger judgments in full original 
life or which have been duly revived.” 1 Black, Judgments 
(2d ed.) sec. 458. 

Another text-writer states the rule in this language: 
“After the lien of a judgment has expired its priority is 
lost. A junior lien placed upon the land after the expira- 
tion of such time takes precedence, and the former judg- 
ment cannot then be revived by its owner so as to stand 
as the first lien.” 15 R. C. L. 812, sec. 276. 

This court has said: “It is obvious that in case a judg- 
ment creditor fails for more than five years after the date 
of his judgment to sue out an execution, the judgment be- 
comes dormant and ceases to be a lien upon the real estate 
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of the defendant. We see no escaping the conclusion that 


where a judgment becomes dormant its lien is thereby lost 
as against a mortgage made by the debtor during the life 


‘: of the judgment.” Flagg v. Flagg, 39 Neb. 229, 58 N. W. 


109. 

In Horbach v. Smiley, 54 Neb. 217, 74 N. W. 623, this 
court also said: “It is true some of the judgments embraced 
in this class became dormant and, for a time, ceased to be 
liens upon the premises. Flagg v. Flagg, 39 Neb. 229. But 
these judgments were subsequently revived, which had the 
effect to reinstate the liens upon the real estate from the 
date of the order of revivor.” 

In Halmes v. Dovey, 64 Neb. 122, 89 N. W. 631, this 
court said: “The judgment lien is created by statute, and 
is destroyed by statute if an execution thereon is not taken 
out within five years from the date of the judgment, or if 
‘five years shall have intervened between the date of the 
last execution issued on such judgment and the time of 
taking out of another execution thereon. If execution is 
not taken out in the time limited by the statute, the judg- 
ment becomes dormant, and the judgment lien is destroyed. 
This dormant judgment may be revived, but when so re- 
vived it will operate as a lien only on the real estate which 
the judgment debtor may own at the time of the revivor.” 
While this case is not squarely in point, it indicates that 
a revived judgment becomes a new lien on the real estate 
of the judgment debtor on the date of its revivor and that 
it is inferior to other liens existing prior to that date. 

We necessarily conclude that plaintiff lost her judgment 
lien that attached on June 15, 1928, when the judgment 
became dormant. When her judgment was revived on Sep- 
tember 27, 1935, a new judgment lien attached as of that 
date. It is, therefore, subsequent to the lien of the judg- 
ment owned by the defendant Boland which attached on 
June 15, 1928. 

Counsel for appellant contends that Tena E. Glissmann 
was a married woman and that she owned no Separate 
estate at the time she signed the note on which the defend- 
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ant Boland’s judgment is based, and that George Boland 
cannot levy on the after-acquired property of Tena E. 
Glissmann to satisfy his judgment. It must be borne in 
mind that Henry C. Glissmann acquired the real estate by . 
inheritance on June 15, 1928, and that the Boland judg- 
ment became a lien at that time and has been continued as 
such up to the trial of this case. Any purchase made by 
Tena E. Glissmann was subject to Boland’s judgment lien. 
The question of Tena E. Glissmann’s liability on the judg- 
ment is therefore immaterial in this case. 

Other contentions made by plaintiff are without merit. 
The judgment of the district court is in all respects correct 
and it is 

AFFIRMED. 


PLATTE VALLEY PUBLIC POWER AND IRRIGATION DISTRICT, 
APPELLANT, V. EUGENE FELTZ, APPELLEE. 
271 N. W. 787 


FILED FEBRUARY 19, 1987. No. 29806. 


1. Eminent Domain: PETITION. In order to confer jurisdiction, the 
petition in a condemnation proceeding must describe the lands 
to be crossed, the size of the ditch, canal or works to be con- 
structed, the quantity of the land to be taken and the names of 
the parties interested. 


2. APPEAL. An appeal by a landowner from the award 
of appraisers does not waive objections to the jurisdiction of 
the appraisal court. 

3. Proceedings in condemnation under a petition which 


fails to set forth the jurisdictional facts required by statute 
are null and void. 


APPEAL from the district court for Keith county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 

E.. H. Evans and Beeler, Crosby & Baskins, for appellant. 

Halligan, Beatty, Halligan & Maupin and G. J. McGinley, 
contra. 


Heard before ROSE, GooD, EBERLY and CARTER, JJ., and 
RYAN and KRoGER, District Judges. 
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RYAN, District Judge. 

The plaintiff commenced this action in the district court 
for Keith county, Nebraska, to enjoin the defendant from 
disturbing or interfering with plaintiff’s possession of a 
strip of land containing 7.76 acres, more or less, which the 
plaintiff claims to have acquired from the defendant 
through condemnation proceedings. A temporary injunc- 
tion was granted on the filing of the petition. The defend- 
ant answered and filed a cross-petition asking to have the 
plaintiff enjoined from trespassing upon the real estate 
involved, and to have his title quieted against any claims 
of the plaintiff by reason of the attempted condemnation 
proceedings. 

Upon the trial of the case on its merits, the district court 
dismissed the plaintiff’s petition, dissolved the temporary 
injunction theretofore granted, and granted the defendant 
@ permanent injunction against the plaintiff until such 
time as plaintiff should acquire title or right of possession 
to the real estate involved, by a proper and legal condemna- 
tion proceeding, and provided in the decree that the in- 
junction should not become operative or effective until 60 
days thereafter, so that plaintiff might have the oppor- 
tunity to reinstate condemnation proceedings to the real 
estate involved, and secure title thereto. The plaintiff has 
appealed from that decree. 

The plaintiff is a corporation organized under and by 
virtue of the provisions of chapter 86, Laws 1933, and 
there is no question raised as to its right to exercise the 
power of eminent domain. On January 24, 1935, the plain- 
tiff instituted a condemnation proceeding in the county 
court of Keith county, Nebraska, for the purpose of ac- 
quiring a right of way across the lands of the defendant 
and others, for the construction of a supply canal. The pe- 
tition of the plaintiff described the lands of the defendant, 
sought to be condemned, by metes and bounds, and stated 
that the acreage was 7.76 acres, more or less. The only 
reference to the canal proposed to be constructed across 
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said land found in the petition is the designation of it in 
paragraph 1 as a “supply canal.” ; 

The defendant, by proper objections filed in the county 
court, challenged the sufficiency of the plaintiff’s petition, 
principally on the ground that it failed to state the size of 
the ditch or canal to be constructed. These objections were 
overruled, the appraisal was made, damages assessed, and 
both the plaintiff and defendant appealed to the district 
court from the award of the appraisers. The defendant 
also prosecuted error proceedings to the district court, 
preserving his objections to the appointment of the ap- 
praisers. The canal was constructed by the plaintiff while 
the temporary injunction was in force. The defendant also 
challenged the sufficiency of the plaintiff’s petition in the 
condemnation proceedings in his answer and cross-petition 
filed in this action. This pleading is of considerable length, 
but the principal objection urged is that the petition of the 
plaintiff in the condemnation proceedings was fatally de- 
fective and wholly insufficient to vest the county court of 
Keith county, Nebraska, with jurisdiction to proceed with 
or conduct the eminent domain proceedings against the 
lands of the defendant. The principal objection urged was 
that said petition did not.set forth in any manner whatso- 
ever the size and description of the supply canal intended 
to be constructed across the lands of the defendant. 

This appeal presents two questions of law for decision: 
(1) The matter of the sufficiency of the plaintiff’s petition 
in the condemnation proceeding, (2) Did the appeal taken 
by the defendant from the award of the appraisers waive 
such defects, if any, as might be found in said petition? 

Section 46-603, Comp. St. 1929, prescribes the procedure 
which the plaintiff was required to follow. It provides as 
follows: “In case of the refusal of the owner or claimant 
of any lands through which such ditch, canal or other 
works are proposed to be made or constructed, to allow the 
passage thereof, the person, desiring the right of way, 
may present to the judge of the county in which such lands 
are situated, a petition describing the lands to be crossed, 
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the size of the ditch, canal or works, the quantity of land 
which is required to be taken, and setting forth the names 
of the parties interested in the lands to be crossed, and 
praying for the appointment of five appraisers, disinter- 
ested freeholders of said county, to ascertain the compen- 
sation to be made to such owners or parties interested. 
Upon the filing of said petition, the same proceedings for 
condemnation of such right of way shall be had as is pro- 
vided by law for the condemnation of rights of way for 
railroad corporations; and the same provisions of law pro- 
viding for the condemnation of rights of way for railroad 
corporations, the payment of damages and the rights of 
appeal shall be applicable to irrigation ditches, canals and 
other works provided for in this article.” 

It appears from this section of the statute that the essen- 
tial allegations of a petition seeking to enforce the right of 
eminent domain are: (1) A description of the lands to be 
crossed; (2) the size of the ditch, canal or works proposed 
to be constructed; (3) the quantity of land which is re- 
quired to be taken; (4) the names of the parties interested 
in the land to be crossed. 

In the early case of Omaha & R. V. R. Co. v. Rickards, 
38 Neb. 847, 57 N. W. 739, this court held with reference 
to the description of the lands to be taken: “In proceedings 
to condemn land of an individual for the use of a railroad, 
the petition must accurately describe the tract affected by 
the proceedings. Where the petition describes the land by 
government subdivision, the description is insufficient to 
authorize the condemnation of real estate within the limits 
of an incorporated city, which real] estate has been laid out 
and platted into lots and blocks.” 

This decision was cited with approval in the case of 
Dailey v. Missouri P. R. Co., 103 Neb. 219, 170 N. W. 888, 
wherein it was held: “A petition to condemn the land of 
another for the use of a railroad is the basis of the proceed- 
ing, and before an owner over his protest can be compelled 
under the sovereign power of eminent domain to part with 
the title to his land, it is essential to the validity of the pro- 
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ceedings that the petition filed with the county judge under 
section 5946, Rev. St. 1918, accurately describe the tract 
sought to be condemned.” In that case the petition de- 
scribed the property of Mrs. Dailey as: “Lot 11, block 6,. 
Paddock’s Place, * * * is of uneven dimensions, but is ap- 
proximately 115 feet deep by 66 feet wide.” On the trial 
of the case it was stipulated that lot No. 11 was 66 feet 
wide from the north to the south line; and from east to 
west, at the north line, it was 139.5 feet deep, and at the 
south line, from east to west, it was 140 feet deep. The 
variance between the actual size of the lot and that set 
forth in the petition was held to render the condemnation 
proceedings null and void. 

In the case of Blue River Power Co. v. Hronik, 112 Neb. 
500, 199 N. W. 788, the question of the description of the 
lands to be crossed as well as the size of the works to be 
constructed were both involved. That was a proceeding 
under the law of eminent domain seeking the condemna- 
tion of rights for the overflow of lands caused by the erec- 
tion and maintenance of a dam across the Blue river, which 
was being constructed for water-power purposes. The al- 
legation contained in the petition with reference to the size 
of the works to be constructed was as follows: “That the 
Blue river runs through and across the above described 
tract of land; that your petitioner has been duly authorized 
to construct a dam across the Blue river upon said real 
estate to the height of sixteen (16) feet for water-power 
purposes; that your petitioner duly submitted a plan of its 
proposed dam to the state board of irrigation, highways 
and drainage of the state of Nebraska, for examination 
and approval, and that said state board duly approved the 
same March 2, 1918, and authorized its construction to a 
height of sixteen (16) feet.” In that case the court held: 
“In order to confer jurisdiction, the petition by which such 
proceedings are instituted must with substantial accuracy 
describe the lands to be crossed, the size of the works to be 
constructed, and the quantity of land required to be taken.” 
In discussing the description of the dam, the court said: 
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“There is to be a dam to the height of 16 feet across the 
Blue river somewhere upon the 20-acre tract of land owned 
by the petitioner. A great deal may, and doubtless does, 
_ depend upon the particular location of the dam and of each 
end thereof and its direction and length as to the overflow 
that will be produced thereby. The petition shows that 
certain lands for the distance of more than four miles up- 
stream are to be overflowed and affected by this dam. It 
follows that very little difference in the height and location 
of the dam will make a large difference in the land to be 
overflowed. The skilled person who would determine the 
exact location of these lines must have a starting point, and 
we fail to discover one in the petition. The dam is said to 
be 16 feet high. From what point does the measurement 
proceed? Is it from the low water mark or the bed of the 
stream? And, if the bed of the stream, is it the lowest part 
thereof or is it what is sometimes called the flow line, and 
how determined and how may it now be found? * * * The 
petition gives no information which the statute requires as 
to the size or location of the works, which in this instance 
is the dam, and the body of water which will be impounded 
thereby. * * * Now, if a condemnation proceeding fully 
completed, because it describes vacant, unoccupied land by 
governmental subdivisions, when it has been laid out in 
lots and blocks, or because it made a variance of a little 
less than 20 per cent. in the depth of certain property, is 
so fatally defective that no rights were acquired thereby, 
it must necessarily follow that, when objection is made in 
the inception of a proceeding that the description is so 
indefinite as that contained in the petition here, and as in- 
capable of being made definite by anything therein stated, 
it is likewise fatally defective and insufficient to confer 
jurisdiction.” 

The appellant, however, contends that a duplicate of 
exhibit 2, found on page 205 of the bill of exceptions, was 
on file in the office of the county judge, and was furnished 
by him to the appraisers at the time the award was made. 
The facts with reference to that matter are not clear from 


VoL. 132] JANUARY TERM, 1937 233 
Platte Valley Public Power and Irrigation District v. Feltz 


the record, except that it does appear that the appraisers 
had a copy of the plat at the time of the appraisement. It 
is not claimed, however, that a copy of exhibit 2 was at- 
tached to the petition filed in the county court. A careful 
examination of exhibit 2 shows that it consists of the metes 
and bounds description of the lands of the appellee sought 
to be condemned, and the plat thereof with the engineer’s 
legend. It does not, however, set forth the size of the canal 
to be constructed, though it does show the general course 
of the same. There is no cross-section of the canal showing 
the width or the depth, and we must conclude, therefore, 
that even had a copy of-exhibit 2 been attached to and 
made a part of appellant’s petition, it would still be insuffi- 
cient to meet the statutory requirements and to vest the 
county court with jurisdiction to appoint appraisers in 
condemnation. 

The contention of the appellant that the appeal to the 
district court by the appellee from the award of the ap- 
praisers waived any technical defects in the petition is 
without merit, since the petition was insufficient to vest that 
court with jurisdiction. The rule is well stated in Toledo, 
A.A. &N.M.R. Co. v. Munson, 57 Mich. 42, 28 N. W. 455: 
“And while under the present statute the notice of appeal 
must point out the errors and objections to the proceedings 
had in the premises, all others being deemed to have been 
waived, and while the statute required the supreme court 
to pass upon those only, yet jurisdictional defects may be 
noticed at any stage of the proceedings, for the reason that 
if the court proceeds without jurisdiction, the whole pro- 
ceedings are null and void.” 

It follows from these considerations that the judgment 
of the district court was correct and it is affirmed. 

The finding of the trial court that the rights of the de 
fendant had not been prejudiced is also affirmed, and the 
plaintiff is allowed 60 days from the issuance of the man- 
date herein in which to institute proper condemnation pro- 
ceedings and acquire title to the right of way of said supply 
canal. 

AFFIRMED. 
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EUGENE FELTZ, APPELLEE, V. PLATTE VALLEY PUBLIC POWER 
AND IRRIGATION DISTRICT, APPELLANT. 
271 N. W. 790 


FILED FEBRUARY 19, 19387. No. 29807. 


APPEAL from the district court for Keith county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 


E. H. Evans and Beeler, Crosby & Baskins, for appel- 
lant. 


Halligan, Beatty, Halligan & Maupin and G. J. McGinley, 
contra. 


ry 


Heard before ROSE, GooD, EBERLY and CARTER, JJ., and 
RYAN and KROGER, District Judges. 


RYAN, District Judge. 

This is an appeal from and error proceeding to the 
county court of Keith county, Nebraska, by the appellee as 
plaintiff in error v. Platte Valley Public Power and Irriga- 
tion District, defendant in error. This is the companion 
case to No. 29806, Platte Valley Public Power and Irriga- 
tion District, appellant, v. Eugene Feltz, appellee, and in- 
volves the same propositions of law. For the reasons stated 
in the opinion in the case referred to, the finding of the 
district court is 

AFFIRMED. 


NICHOLAS LAUDENKLOS, JR., APPELLEE, V. DEPARTMENT OF 
ROADS AND IRRIGATION OF THE STATE OF NEBRASKA ET AL., 
APPELLANTS. 

271 N. W. 790 


FILED FEBRUARY 26, 1937. No. 30050. 


1. Master and Servant: WORKMEN’S COMPENSATION Law: Com- 
* PENSABLE INguRY. It is a general rule that exposure to cold, 
resulting in injury, is not compensable if it is the same as that 
to which the general public is exposed. 

: : But the rule as applied to the 
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facts in this case is as follows: Evidence held to require affirm- 
ance of the district court’s finding that employee’s exposure to 
cold was special, peculiar danger, greater than that of the 
general public in the same locality, so that freezing of his hand 
constituted an “accident arising out of and in the course of his 
employment.” 


APPEAL from the district court for Dodge county: 
FREDERICK L. SPEAR, JUDGE. Affirmed. 


William H. Wright, Attorney General, Daniel Stubbs and 
Paul P. Chaney, for appellants. 


Robins & Yost, contra. 


Heard before Goss, C. J., DAY, PAINE and CARTER, JJ., 
and TEWELL and YEAGER, District Judges. 


Goss, C. J. 

On a trial before the district court the appellee was 
awarded compensation for disability for a period and in 
an amount, including his doctor bills, stipulated to be cor- 
rect if the decree should be affirmed here. The employer 
has appealed on the theory that the employee did not sus- 
tain an injury arising out of his employment so as to en- 
title him to the benefits of the workmen’s compensation 
law. ; 
On February 16, 1936, the employee froze one of his 
hands while helping with about a dozen others to shovel 
snow from highway No. 91, east of the village of Dodge. 
He was warmly dressed, having two pairs of double flannel 
gloves on his hands. The gang had begun shoveling at 8 
o’clock in the morning about a quarter of a mile east of 
town. They removed the deepest snow so as to make a 
roadway about eight feet wide. The snow removed varied 
in depth from one to eight or nine feet. They had prog- 
ressed eastward to a point about two miles from town and 
were shoveling at the top of a grade, with a northeast wind, 
when his fingers were found to be frozen and he was taken 
home by the foreman. Before starting to work that morn- 
ing the employee testified he had read the thermometer 
on the post office at Dodge and it indicated fifteen degrees 
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below zero. Fred Hahn, government weather observer, tes- 
tified that at Fremont that day it was fifteen below zero 
at 7 o’clock in the morning, six below at noon and eight 
below at 6 o’clock at night. It is inferable from the evi- 
dence that the claimant was in good health and was not 
susceptible to the influence of cold by reason of any bodily 
impairment. None of his coworkers was frozen on that 
particular day. 

We have had no previous freezing cases determined un- 
der the compensation law. We have had several heat pros- 
tration or sunstroke cases. The general rule applied in 
such cases is that “Heat prostration may be a compensable 
accident, under the workmen’s compensation law, if the 
workman is subjected to a greater hazard from the heat 
than that to which the public generally in that locality is 
subject.” Herbert v. State, 124 Neb. 312, 246 N. W. 454; 
McNeil v. Omaha Flour Mills Co., 129 Neb. 329, 261 N. W. 
694. The same rule was applied to “snow blindness.” Hayes 
v. McMullen, 128 Neb. 432, 259 N. W. 165. In these cases 
the accident or injury was held to arise out of and in the 
course of employment because the employee was found to 
be subject to a greater hazard than the public generally in 
the same locality. But in Gale v. Krug Park Amusement 
Co., 114 Neb. 482, 208 N. W. 739, an employee, injured by 
reason of a tornado or cyclone, was held not to be under 
the protection of the compensation law because the tornado 
or cyclone affected every one alike in similar circumstances. 

So, for precedents in cases produced by cold, we must 
look to other jurisdictions having provisions similar to our 
own. 

In Ferrara’s Case, 269 Mass. 248, 169 N. E. 137, a driver, 
collecting ashes and taking them to a dump on a cold windy 
day (the temperature not given) lost fingers due to injuries 
caused by frost-bites. It is true that the men started a 
fire at the dump and were told by the boss not to do it. It 
was held that the employee was in fact exposed to greater 
danger than the ordinary outdoor worker and was entitled 
to compensation. 
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In MeManaman’s Case, 224 Mass. 554, 113 N. E. 287, 
the opinion affirms a judgment finding that a longshoreman, 
whose fingers were frozen while he was working at his 
regular occupation of unloading a steamer at a pier when 
the thermometer stood at four degrees below zero, was 
entitled to compensation and that the injury was one aris- 
ing out of his employment; that he was exposed “to ma- 
terially greater danger and likelihood of getting frozen 
than the ordinary person or outdoor worker on the date in 
question.” 

In Larke v. Hancock Mutual Life Ins. Co., 90 Conn. 303, 
97 Atl. 320, the employee “froze his nose and the tissues 
adjacent thereto and then suffered a frost-bite. There was 
evidence that the day was very cold” (temperature not 
stated). As a result the employee contracted erysipelas and 
died. The evidence, which we omit reciting, satisfied the 
court that the freezing and frost-bite arose out of and in 
the course of the employment and “exposed him to the 
severity of the weather and to the danger of frost-bite 
very much more than the ordinary person in that locality 
was exposed.” The judgment of the trial court was af- 
firmed, awarding compensation for the death of the em- 
ployee. 

In Gibbons v. United Electric Railways Co., 48 R. I. 353, 
182 Atl. 175, Gibbons claimed and received an award of 
compensation for injuries received resulting in amputation 
of phalanges of two toes, one on his right foot and one on 
his left. The employee was required to work constantly 
for 24 hours. It might be said that this circumstance dif- 
ferentiated him from the general public. 

Freezing may constitute an accidental injury within the 
meaning of the New York workmen’s compensation law. 
Quick v. Ilston Ice Co., 195 App. Div. 676, 186 N. Y. Supp. 
690; Days v. Trimmer & Sons, Inc., 176 App. Div. 124, 162 
N. Y. Supp. 608. 

In Riley v. Boise City, 54 Idaho, 335, 31 Pac. (2d) 968, 
claimant was required as a patrolman to walk his beat from 
8 a.m.to 4 p.m. It was four below at 8 a. m., eleven above 
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at 3 p. m. and decreased to eight above at 4 p.m. His 
longest period of exposure was the last hour during which 
he walked continuously for twenty blocks, turning on alley 
lights, after which he rode home on a bus for fifteen minutes 
and walked the last five minutes, arriving home about 4:30. 
Upon removing his shoes and stockings immediately, he 
discovered that his left foot was frozen. Two traffic police- 
men and one other patrolman on similar duty suffered no 
frost-bite. The court affirmed the judgment awarding com- 
pensation, arguing that claimant’s hazard was increased 
over others because of the circumstances and that his injury 
therefore arose out of his employment. 

The foregoing authorities suffice to indicate that the 
courts in the other jurisdictions have held rather uniformly 
that in freezing cases the evidence will be considered with 
some liberality before applying to it the rule that, if others 
than the one claiming compensation do not receive any 
disability, whether merely in the same locality and therefore 
subject to the same temperatures, or whether even engaged 
upon the same work, it must follow that one who is actually 
disabled is without benefit from the compensation law. 

The evidence was brief. It showed, however, that Lau- 
denklos was traveling toward the east while shoveling 
snow; that when it was discovered that he had frozen his 
hand he was at the top of an incline and the cold was in- 
tensified by a wind from the northeast; that while the fore- 
man testified that he had a heater in his car where any 
of the workmen might go for warmth, the witness admitted 
that he did not tell Laudenklos or any others of the fact. 
So far as the evidence shows, Laudenklos did not know of 
the heater. The circumstance that one who is shoveling 
keeps his hand gripped around the handle of the shovel and 
that those who were doing the work on the day in question 
were working in the face of the wind at the time the freez- 
ing of Laudenklos had manifested itself (even though his 
associates were not frozen) proves that the members of 
this shoveling gang were surrounded by quite different cir- 
cumstances from others in the same locality who might be 
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free to change their direction so as to avoid the northeast 
wind or the circulation of whose fingers would not be ob-~ 
structed by their grip on a shovel. Freezing comes on in- 
sidiously. On such a day as the one on which this occurred 
it might affect only one. Though the evidence shows it 
did affect another on a previous day. In the opinion in 
Fogg v. Van Saun Coal Co., Ine., 12 N. J. Misc. 680, 174 
Atl. 419, which held a frost-bitten hand subject to the com- 
pensation act, the writer of the opinion denies the applica- 
tion of the rule that, if one is frozen and others are not, the 
one is refused compensation. He well says: “If one hun- 
dred men are working in a factory and one is struck by a 
falling beam should he be denied compensation because his 
hazard was not any greater than the other ninety-nine?” 

We are of the opinion that the injury to claimant was 
compensable. It is a general rule that exposure to cold, 
resulting in injury, is not compensable if it is the same as 
that to which the general public is exposed. But the rule 
as applied to the facts in this case is as follows: Evidence 
held to require affirmance of the district court’s finding that 
employee’s exposure to cold was special, peculiar danger, 
greater than that of the general public in the same locality, 
so that freezing of his hand constituted an “accident aris- 
ing out of and in the course of his employment.” 

The judgment of the district court is 

AFFIRMED. 


FIRST TRUST COMPANY OF LINCOLN, TRUSTEE, APPELLANT, 
Vv. FRED WALLER, SR., ET AL., APPELLEES. 
271 N. W. 681 


FiLep FEBRUARY 26, 1937. No. 29800. 


1. Account. A court may properly decline to entertain a bill in 
equity for an accounting for unpaid interest, where the items, 
dates and rates are all definitely stated in the petition without 
complications and require only simple calculations familiar to 
any competent jury. 

2. Trial. Where a bill in equity for an accounting is demurrable 
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as such, an order transferring the cause to the law docket for 
consideration as an action at law is not erroneous. 

38. Torts. Where a trustee for bondholders extinguished the trust 
by receiving for them payments of the bonds and the interest 
in full, when due, in strict compliance with definite terms of the 
bonds, without default or fraud on the part of any one, the 
trustee afterward cannot maintain an action to recover addition- 
al interest, on the ground that the makers of the bonds delayed 
him in distributing the payments to the bondholders, without 
showing they authorized the litigation. 


APPEAL from the district court for Lancaster county: 
ELLWoop B. CHAPPELL, JUDGE. Affirmed. 


Stewart, Stewart & Whitworth and Charles B. Paine, for 
appellant. 


Sterling F. Mutz and Edward C. Fisher, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, Day and 
CARTER, JJ. 


ROsE, J. , 

This is an action by the First Trust Company of Lincoln, 
plaintiff, trustee for bondholders, to charge defendants, 
Fred Waller, Sr. and Fred Waller, Jr., partners as Waller 
Signs, makers of the bonds, with interest after payment in 
the hands of the trustee equaled the principal debt and in- 
terest, on the alleged ground that defendants wrongfully 
prevented the trustee from making prompt distribution of 
such payments to bondholders entitled thereto. 

The petition and an amended petition in the form of two 
causes of action were asSailed by demurrers which were 
sustained. The action was dismissed. Plaintiff appealed. 

The Lincoln Safe Deposit Company, October 1, 1931, 
lent defendants $95,000, evidenced by 174 negotiable bonds 
aggregating that sum, bearing interest at the rate of 6 per 
cent. per annum until due and 10 per cent. thereafter. To 
secure the bonds defendants assigned to the Lincoln Safe 
Deposit Company, payee, contracts obligating the Skelly 
Oil Company to make thereon monthly payments far exceed- 
ing the bonded indebtedness. The bonds were all sold to 
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more than 50 purchasers. Each bond contained the follow- 
ing provisions: 

“It is further agreed that all payments to be made on 
this bond, whether principal or interest, shall be made to 
said Lincoln Safe Deposit Company, for the benefit of the 
holder thereof. * * * If any default occurs in this bond or 
in any of said bonds or in the contracts herein assigned 
or the agreement respecting same, then the Lincoln Safe 
Deposit Company may as trustee for the holder of all of 
said bonds without notice to, or hindrance from any one, 
declare this bond and all said bonds, matured, due and pay- 
able.” 

July 9, 1932, the Lincoln Safe Deposit Company, trustee 
for the bondholders, was adjudged a bankrupt and plaintiff 
was appointed successor-trustee July 21, 1932. 

Plaintiff alleged that ‘On December 1, 1932, the First 
Trust Company of Lincoln, Nebraska, received from the 
Skelly Oil Company the sum of $10,704.07 as a payment 
due under said contracts ;” that, referring to unpaid bonds, 
“The principal of all of the aforesaid bonds has been paid 
and the principal of all interest coupons thereon has been 
paid;” that “said Trust Company received from the Skelly 
Oil Company the amount of the principal of all of the 
aforesaid bonds and the amount of the principal of all of 
the aforesaid coupons at their respective maturities but 
defendants have failed and refused to pay the interest on 
the principal of said bonds and the interest on the principal 
of said interest coupons from the date said amounts were 
received from the Skelly Oi] Company until July 1, 1934, 
which was the date on which payment could be made by 
plaintiff to the bondholders, as aforesaid.” 

It is further alleged in the petition that, after plaintiff 
received the remainder of the principal and interest on the 
unpaid bonds, when due, defendants wrongfully prevented 
prompt distribution to bondholders and thus became liable 
to them for interest during the delay. The alleged action- 
able wrongs are that defendants made unfounded claims to 
the trust funds in the hands of plaintiff, successor-trustee ; 
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that they gave notice that distribution to the bondholders 
would be at the peril of plaintiff; that they sued plaintiff 
herein to account for exacted usury in the loan. In the 
former action for usury it was held in effect that payment 
by the Skelly Oil Company to plaintiff, successor-trustee, 
was equivalent to payment of the bonds and that usury, if 
any, could not be recovered back. A dismissal of that case 
was affirmed on appeal. Waller v. First Trust Co., 126 Neb. 
403, 255 N. W. 29. Plaintiff’s understanding of the present 
case is indicated by the following statements in the brief: 

“Plaintiff prayed that it recover judgment against the 
defendants on its first cause of action in the sum of 
$5,827.38 with interest thereon at the rate of 10 per cent. 
per annum from July 1, 1934, and that in the event it be 
determined by the court that plaintiff was not entitled to 
recover judgment against the defendants on its first cause 
of action, then plaintiff prayed that it recover judgment 
against defendants and each of them on its second cause 
of action in the sum of $3,005.81 with interest thereon at 
the rate of 6 per cent. per annum from July 1, 1934. * * * 

“The only difference in the two causes is in the rate of 
interest asked for as damages. This difference is based 
upon the fact that the contract calls for interest until pay- 
ment at the rate of 10 per cent., while on the other hand, 
if the recovery is in tort, it is established that the measure 
of damages should be interest (6%) on the sum of money, 
the use of which has been wrongfully interfered with.” 

It is clear on the face of the petition as a whole, includ- 
ing the bonds, the interest coupons, and the collateral se- 
curity, that two causes of action were not stated. The sub- 
stance of the plea is the same in both instances—a tort 
causing wrongful delay of the trustee in distributing the 
trust fund to the bondholders, the beneficiaries of the trust. 
What is pleaded as a cause of action in equity for an ac- 
counting for interest is wholly inadequate for that purpose. 
The petition shows on its face there were no complicated 
accounts involved or other facts calling for relief in equity. 
The items, dates and rates were all definitely stated with- 
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out complications and would require only simple calcula- 
tions familiar to any competent jury. Merritt v. Johnston, 
109 Neb. 859, 192 N. W. 734. Considered from an equitable 
standpoint, that part of the petition relating to the first 
cause of action was demurrable and the district court 
properly transferred the entire cause to the law docket. 

Does the petition as a whole state facts sufficient to con- 
stitute a cause of action in tort in favor of plaintiff as 
successor-trustee for the bondholders? The trustee named 
in the bonds was the Lincoln Safe Deposit Company. Its 
powers and duties as such came from each of the bonds 
which bound the makers, the trustee and the bondholders. 
Each bond provided: 

“All payments to be made on this bond, whether princi- 
pal or interest, shall be made to said Lincoln Safe Deposit 
Company for the benefit of the holder thereof.” 

“Both said principal and interest.are payable at the office 
of the Lincoln Safe Deposit Company in Lincoln.” 

“If any default occurs in this bond or in any of said 
bonds or in the contracts herein assigned or the agreement 
respecting same, then the Lincoln Safe Deposit Company 
may as trustee for the holder of all of said bonds without 
notice to, or hindrance from any one, declare this bond 
and all said bonds, matured, due and payable.” 

It thus appears that the trustee named had power to re- 
ceive payment for the bondholders and to declare the entire 
debt payable in the event of a default. These are the enu- 
merated powers and duties to which plaintiff succeeded. 
The trusteeship under the terms of the bonds related to re- 
ceiving payment and to accelerating maturity in event of a 
default. Power to act as trustee for the bondholders in an 
independent action to recover damages for a tort after 
payment of principal and interest when due was not enu- 
merated or implied. There was no occasion to declare the 
entire debt due. There was no default. The petition shows 
that payments were made as they fell due. Plaintiff as 
trustee received the entire unpaid debt and interest. 

In receiving payment for debt and interest in absence 
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of default or fraud, plaintiff acted with authority for the 
bondholders, and payment to their trustee under the cir- 
cumstances was equivalent to payment of the bonds. Waller 
v. First Trust Co., 126 Neb. 403, 255 N. W. 29. Payment in 
full extinguished the trust created by the bonds and left the 
trustee without authority to maintain the independent ac- 
tion for damages resulting from the alleged tort. There is 
no sufficient showing of such authority. In these views of 
the petition the demurrers of defendants were properly 
sustained. 
AFFIRMED. 


CRETE MILLS, APPELLEE, V. NEBRASKA STATE BOARD OF 
AGRICULTURE, APPELLANT. 
271 N. W. 684 


FILED FEBRUARY 26, 1937. No. 29766. 


Agriculture. The Nebraska state board of agriculture is a corporation 
possessing no immunity from the enforcement of its honest 
debts and its just obligations by the ordinary processes of the 
courts. 


APPEAL from the district court for Lancaster county: 
ELLWOOD B. CHAPPELL, JUDGE. Affirmed. 


William H. Wright, Attorney General, and George W. 
Ayres, for appellant. 


George I. Craven, contra. 


Heard before Goss, C. J., GOOD, EBERLY, DAY and CARTER, 
JJ.. and MESSMORE, District Judge. 


EBERLY, J. 

This is an action at law by the Crete Mills, a corporation, 
against the Nebraska state board of agriculture as defend- 
ant. The plaintiff sues to recover from defendant for grain, 
feed, and mill products, which, the evidence discloses with- 
out question, were purchased by defendant, were shipped 
and delivered by plaintiff to defendant, and the latter in 
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turn sold and disposed of the property thus received to 
exhibitors and holders of concessions at the Nebraska state 
fair, then being carried on by defendant; further, that the 
proceeds and profits of the sale thus made by defendant 
were appropriated by it to its own use, and that, in part 
settlement of the obligation thus incurred, defendant exe- 
cuted the note in suit by and through its duly authorized 
agent. 

The defense in the district court was, in substance, that 
the Nebraska state board of agriculture, a corporation, is 
a public corporation, organized by act of the legislature of 
Nebraska as an instrumentality of the state, and as a part 
thereof is incapable of being sued without consent of the 
legislature, and that no such consent has been given. 

In the trial had in the district court for Lancaster county, 
ultimately a jury was waived, and the issues were deter- 
mined by the district judge in favor of plaintiff, and judg- 
ment was entered as prayed. The defendant appeals. 

The crux of the situation presented by the appeal is the 
inherent nature of the defendant. Is it a public corporation 
constituting a governmental agency, within the protection 
of the principle that a sovereignty may not be sued without 
its consent? 

The history of the legislation on the subject is sugges- 
tive. It appears that on October 14, 1858, there was duly 
approved by the then governor of the territory of Nebraska 
an act duly passed and enacted by the council and house of 
representatives of the territory of Nebraska, entitled, “An 
act to establish a territorial board of agriculture.” Vol. 1, 
Complete Session Laws of Nebraska, 1855-1865, pp. 530, 
581. It embraced twelve sections. The first three and the 
last five sections of this act were devoted to the subject of 
county agricultural! societies, their organization and regula- 
tion. 

Section 4 of the act provided that certain named persons 
were “hereby created a body corporate with perpetual suc- 
cession * * * under the name and style of the Nebraska 
territorial board of agriculture.” 
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Section 5 provided: ‘It shall be the duty of said board or 
a majority of them to meet at Omaha city as soon after the 
passage of this act as a majority of them may agree upon, 
and organize by electing a president, secretary, and treas- 
urer, and such other officers as they may deem necessary; 
also to determine by lot the time that each member shall 
serve, so that the term of service of one-half of the mem- 
bers shall expire annually on the day of the annual meet- 
ing. And the president shall have power to call meetings 
of the board whenever he may deem it expedient.” 

Section 6 contained the following: “There shall be held 
at some central point in the territory, to be agreed upon 
by the board at their session, an annual meeting of the 
board, together with the president of each county society 
or other delegate therefrom duly authorized, who shall for 
the time being be ea officio member of the territorial board 
of agriculture, for the purpose of deliberation and con- 
sulting as to the wants, prospects, and condition of the ag- 
ricultural interests throughout the territory; and at such 
annual meeting the several reports from the subordinate 
societies shall be delivered to the president of the terri- 
torial board, and the said president and delegates shall at 
this meeting elect suitable persons to fill atl vacancies in 
the territorial board of agriculture.” 

Section 7 provided for the making of an annual report, 
“so as to give a general view of the condition of agriculture 
throughout the territory, accompanied by such recommen- 
dations as they may deem important and useful.” 

The subject of the holding of a state fair does not appear 
to be covered by the terms of this act. 

In 1866 there was enacted by the territorial legislature, 
“An act for revising, amending, consolidating, and reenact- 
ing the Civil and Criminal Codes, and the laws of a general 
nature, of the territory of Nebraska.” Under “Part I, chap- 
ter 1, Agriculture,’’ were substantially reenacted the pro- 
visions relative to county agricultural societies as original- 
ly adopted in 1858, and likewise substantially the provisions 
relative to the territorial board of agriculture. To the lat- 
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ter, however, the following provision was added: “For the 
purpose of aiding agricultural pursuits in this territory, 
the sum of three hundred dollars be and hereby is appro- 
priated out of the territorial treasury, and annually here- 
after, subject to the order of the president and secretary 
of the territorial board of agriculture. Said amount to be 
used in the payment of premiums awarded by said board 
in the various branches of agriculture, and for no other 
purpose; Provided, That should the board fail in any year 
to offer and award premiums for the encouragement of 
agricultural pursuits, then the benefits of this chapter shall 
not be available that year.” Vol. 2, Complete Session Laws 
of Nebraska, 1866-1877, p. 4. 

The last-named enactment was in turn superseded by, 
“An act for the government, support, and maintenance of 
the state board of agriculture and state horticultural so- 
ciety,” and “Approved, February 25, A. D. 1879.” This 
act, substantially a reenactment of previous legislation, ac- 
complished the change of name from territorial board to 
state board, and the sum appropriated by the state for the 
payment of premiums was increased from $300 to $2,000. 
Laws 1879, p. 396. 

In 1888 section 1 of the act of 1879 was amended, as ap- 
pears by chapter 1, Laws 1883, by adding thereto these 
words: “The said board shall also have power at the annual 
meeting to locate the state fair for a period not exceeding 
five years at any one time or at any one place.” 

This section was again amended by chapter 1, Laws 1899, 
which substituted for the provision last quoted the follow- 
ing: “The state fair shall be held annually at or near the 
city of Lincoln, in Lancaster county, under the direction 
and supervision of the state board of agriculture, and the 
state board of public lands and buildings is hereby au- 
thorized, empowered and directed to select a site for the 
same within a radius of three miles of the present state 
capitol building and to purchase a suitable tract of land 
for such a site; Provided, however, that said board of pub- 
lic lands and buildings after selecting said site, shall pay 
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not to exceed the sum of one dollar for a clear and sufficient 
title therefor.” 

In 1901 the legislature enacted chapter 1 of the session 
laws of that year, under the title: “An act authorizing the 
purchase of land for state fair purposes and to appropri- 
ate the sum of thirty-five thousand ($35,000) dollars, or so 
much thereof as may be necessary, for the purchase and 
improvement thereof, and to amend section 1, article 1, 
chapter 2, Compiled Statutes of Nebraska for the year 1899, 
and to repeal said section as now existing.” Laws 1901, 
ch. 1. It appears, however, that this act contained no re- 
pealing clause. In Cobbey’s Annotated Statutes of 1909, 
under section 3000 thereof, appears the following note: 
“The title of the amendatory act repeals this section, but 
the act itself does not repeal it, so it is published as still in 
force. The amendatory act, being temporary in its nature, 
is not published.” 

The Revised Statutes of 1913, however, changed the 
language of the act of 1899, so that it now reads: “‘The 
state fair shall be held annually at or near the city of Lin- 
coln, in Lancaster county, under the direction and supervi- 
sion of the state board of agriculture, upon the site and 
tract of land, selected and now owned by the state for that 
purpose and known as the state fair grounds.” Rev. St. 
1918, ch. 1, sec. 1. This was continued in the Compiled 
Statutes of 1922 and the Compiled Statutes of 1929. 

In this connection, section 2, art. VIII of the Constitu- 
tion, provides: “The property of the state and its govern- 
mental subdivisions shall be exempt from taxation. The 
legislature by general law may exempt property owned by 
and used exclusively for agricultural and horticultural so- 
cieties * * * when such property is not owned or used for 
financial gain or profit to either the owner or user.” 

It is obvious, under this provision, that the defendant 
does not secure exemption from taxation because of its 
character as a governmental agency, but solely because its 
property is owned and used exclusively by an agricultural 
society and not “for financial gain or profit to either the 
owner or user.” 
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In 1919 there was enacted chapter 190 of the session laws 
of that year, which constituted the Civil Administrative 
Code of this state. However, the Nebraska state board of 
agriculture was neither expressly nor by necessary impli- 
cation embraced within its provisions, and was not subject 
to laws or regulations as a part thereof. This Code, in 
terms, created a department of agriculture as an executive 
organization. While its name has been changed, its func- 
tions and powers have since been substantially continued. 
See Comp. St. 1929, sec. 81-501; Comp. St. Supp. 1935, sec. 
81-107. But it cannot be said that the state department of 
agriculture embraces or includes the defendant in the in- 
stant case as either the subject of its regulation or of its 
control. 

The record further demonstrates beyond peradventure 
that, as a fact, the original incorporators of this board and 
their successors in interest, elected by them at the annual 
election, constituted a self-perpetuating body. The officers 
of this organization were continuously selected by the 
board, and its general policies were determined by the an- 
nual meeting at which the original incorporators and their 
successors in interest, by them selected, were supreme. The 
electors of the state generally had no voice in the proceed- 
ings of this board, and the political officers of the state exer- 
cised no powers of selection or appointment of its officers, 
or direction or control] over its general] business affairs. In 
the conduct of the Nebraska state fair, this board received 
an annual donation from the state for the payment of 
premiums. The state also made certain donations of funds 
and property, and the board, as a corporation, in turn made 
an annual report covering receipts and disbursements. At 
the present time certain reports are required annually by 
the state authorities of most private corporations. 

It may be said, in passing, that the record discloses that 
since 1901, and excluding the $35,000 appropriation of that 
year, the sum of $456,184.97 has been taken out of the 
state fair receipts and put into permanent improvements, 
and that during the same period $471,829.40 of money 


250 NEBRASKA REPORTS [VOL. 132 
Crete Mills v. Nebraska State Board of Agriculture 


derived from the same source has been paid out for labor 
and repairs. 

In this state, “the powers of the government * * * are 
divided into three distinct departments, the legislative, 
executive and judicial” (Const. art. II, sec. 1); and the 
supreme executive power is vested in the governor. 

The inherent nature of the corporation under considera- 
tion would preclude the classification of powers exercised 
by it as “legislative” or ‘“‘judicial.” 

It would seem that the legislative intent evidenced by the 
statutory enactments hereinbefore referred to would also 
remove this corporation from consideration as an ‘‘execu- 
tive” agency. Since 1858 it has consistently operated in- 
dependently, and as removed from executive control and 
direction. It cannot be considered as an independent exec- 
utive department of government. Section 1, art. IV of the 
Constitution, provides: ‘The heads of all executive depart- 
ments established by law, other than those to be elected as 
provided herein, shall be appointed by the governor, with 
the consent of” the legislature. So, too, the record discloses 
that the corporation in suit collects its receipts from ad- 
missions to fairs, and from charges against concessions, and 
from other like sources of income, and pays out and dis- 
burses the same by and through its own officers as a private 
corporation. Section 25, art. IV of our Constitution, pro- 
vides for the payment of state funds “forthwith into the 
state treasury.” Section 9, art. VIII, provides for the ex- 
amination and allowance of claims against the state by the 
state auditor, and their approval by the secretary of state, 
before any warrant therefor shall be drawn. And section 
25, art. III, provides: “No money shall be drawn from the 
treasury except in pursuance of a specific appropriation 
made by law, and on the presentation of a warrant issued 
by the auditor thereon.” 

In the instant case, there is no history of any compliance 
with these fundamentals by this corporation. It is obvious, 
therefore, that neither the inherent nature of the Nebraska 
state board of agriculture, the manner in which its per- 
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petuity is accomplished, the character of the business car- 
ried on, the method of its performance, nor the purpose 
sought to be attained, in any manner determines its char- 
acter to be that of a public governmental agency, to which 
the principle of exemption from suit without assent of the 
state is applicable. In support of this conclusion, we cite 
the following authorities: 1 R. C. L. 788, sec. 2, wherein 
it is stated: “Although in rare instances agricultural so- 
cieties are not incorporated associations, the majority of 
them are, and it is only with respect to the nature of the 
latter that there is any difference of opinion, as the former 
are but unincorporated societies governed by the general 
principles of law applicable to partnerships. Where incor- 
porated, however, the question arises as to whether they | 
are to be classed as private corporations, or as municipal 
corporations. * * * They are the result of the voluntary 
association of the persons composing them, and are not 
created by the state, of its own sovereignty, without the 
consent of the persons who constitute them. They are not 
territorial or political divisions of the state, nor are they 
entrusted with any of the ordinary attributes of sovereignty 
for the purpose of local government. The fact that the state 
may make annual contributions to assist them in offering 
prizes and premiums, and may require in return the rendi- 
tion of an annual accounting thereof, together with reports 
or statistics relating to agricultural matters and the like, 
is absolutely immaterial; for they may accept such dona- 
tions with the conditions that accompany them, or not, just 
as they see fit. They are not mere passive recipients of their 
corporate powers and duties, with no power to decline them 
or refuse their execution. They are as free from the inter- 
ference or control of the government as private individuals, 
and cannot, therefore, enjoy any privileges which may not 
be enjoyed by the individual. These principles are equally 
true of both local and state agricultural societies, and the 
fact that no shares of stock are issued is of no consequence 
in determining their nature. Consequently, the authorities 
are almost unanimous in holding that they are simply pri- 
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vate corporations, with none of the privileges or immuni- 
ties of municipal corporations.” 

In 1 Thompson, Corporations (3d ed.) pp. 35, 36, the 
following appears: “That a corporation is organized to 
promote objects of a public nature does not necessarily de- 
prive it of its private character. ‘The fact of the public 
having an interest in the work or the property or the object 
of a corporation, does not make it a public corporation. All 
corporations, whether public or private, are in contempla- 
tion of law, founded upon the principle that they will pro- 
mote the interest or convenience of the public.’ * * * The 
corporate character is not lost by reason of the fact that 
the state may control the appointment of some of the di- 
rectors. A corporation chartered for public purposes and 
vested with the right of eminent domain was held to be a 
private corporation. A corporation is said to be private 
unless the whole interest belongs to the government, or it 
is created for the administration of political or municipal 
power.” 

“In the Dartmouth College case, Mr. Justice Washington 
discussed at length the proper method of division of cor- 
porations. He said: ‘Public corporations are generally 
esteemed such as exist for political purposes only, such as 
towns, cities, parishes and counties; and in many respects 
they are so, although they involve some private interests; 
but, strictly speaking, public corporations are such only as 
are founded by the government for public purposes when 
the whole interests belong also to the government. If, there- 
fore, the foundation be private, though under the charter 
of the government, the corporation is private, however ex- 
tensive the uses may be to which it is devoted, either by 
the bounty of the founder or the nature and objects of the 
institution. For instance, a bank created by the government 
for its own uses, whose stock is exclusively owned by the 
government, is in the strictest sense a public corporation. 
So a hospital created and endowed by the government for 
general charity. But a bank whose stock is owned by pri- 
vate persons is a private corporation, although it is erected 
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by the government, and its objects and operations partake 
of a public nature. The same doctrine may be affirmed of 
insurance, canal, bridge and turnpike companies. In all 
these cases the uses may, in a certain sense, be called public, | 
but the corporations are private; as much so, indeed, as if 
the franchises were vested in a single person.’” 1 Smith, 
Modern Law of Municipal Corporations, pp. 3 and 4, citing, 
Dartmouth College v. Woodward, 4 Wheat. (U. S.) *518, 
*668; Osborn v. U. S. Bank, 9 Wheat. (U. S.) 738; Bank of 
United States v. Planters Bank, 9 Wheat. (U. S.) 904; 
Rundle v. Delaware & Raritan Canal, 1 Wall. Jr. 275, 290. 

In Downing v. Indiana State Board of Agriculture, 129 
Ind. 448, 28 N. E. 128, 12 L. R. A. 664, we have a situation 
in principle quite similar to that presented in the instant 
case. The Indiana board of agriculture was created by an 
act of the legislature of that state, approved February 14, 
1851. The question upon which the case was determined 
was whether the Indiana board of agriculture was a private 
corporation. Its constituting act was substantially identi- 
cal in terms with the legislation we have referred to in the 
instant case. After reviewing the precedents, the Indiana 
court continues: 

“Under the rules stated it is clear that the Indiana state 
board of agriculture is a private corporation, and it matters 
not to what extent the state has voluntarily aided it by 
contributions and appropriations. 

“The corporation now owns a large amount of property. 
The main funds it has handled and used have been received 
from private citizens, railroad companies, the city of In- 
dianapolis, and funds received from state fairs held by the 
board. The members of the board have not been chosen by 
the state; they are not state officers. It has not been a state 
institution. It is true there are no shares of stock issued 
and held by the trustees or private individuals. Neither are 
shares of stock issued by colleges and universities or chari- 
table institutions, which are private corporations, and it is 
not necessary to make it a private corporation that shares 
of stock be issued. The act creating it made it a body cor- 
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porate, with perpetual succession in the manner prescribed. 
It is in a sense an educational institution. It seeks to bring 
together people engaged in agricultural pursuits, as well as 
those engaged in manufacturing farm machinery and other 
articles adapted to use in the cultivation of the soil and 
harvesting of crops, and other articles used by the public, 
as well as those engaged in raising stock, and to exhibit to 
those in attendance the crops resulting from the various .- 
methods of farming, and the various machinery manufac- 
tured for the use of those engaged in agricultural pursuits, 
as well as the various breeds of stock,. and give to the 
people of the state, and particularly those engaged in agri- 
cultural pursuits, an opportunity of discussing various 
methods of farming and farm implements used, and the 
different breeds of stock raised, and to educate the people 
in this way in the pursuits of agriculture, and to educate 
and improve the condition of the agriculturist, that they 
may have a knowledge of the best methods of farming, best 
machinery to use, and the best breeds of stock. 

“An agricultural society is defined in the Century dic- 
tionary as ‘A society for promoting agricultural interests, 
such as the improvement of land, of implements, of the 
breeds of cattle,’ etc. , 

“A new English dictionary defines an agriculturist as 
‘A student of the science of agriculture.’ * * * 

“The trustees so elected have no financial interest in the 
property of the corporation, that is to say, they are not the 
owners of the property of the corporation in such a sense 
as that they can sell it and appropriate the proceeds to 
their own use any more than could the trustees of the state 
university sell and convert the proceeds of the property to 
their own use; they are simply trustees to manage and con- 
trol it.”’ 

Accordingly, the Indiana court determined that the board 
of agriculture of that state was, in strictness, a private 
corporation, and awarded it those rights which it was en- 
titled to as such. 

See, also, Tongue v. State Board of Agriculture, 55 Or. 
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61, 105 Pac. 250; Lake County Agricultural Society v. Ver- 
plank, 71 Ind. App. 186, 124 N. E. 494; Lane v. Minnesota 
State Agricultural Society, 62 Minn. 175, 64 N. W. 382; 
Wilson v. Thayer County Agricultural Society, 115 Neb. 
579, 213 N. W. 966; Pain v. Kiel, 288 Fed. 527; Dunn v. 
Brown County Agricultural Society, 46 Ohio St. 93, 18 
N. E. 496, 1 L. R. A. 754. 

We have carefully examined the cases which are cited 
and relied upon by the appellant. They are to be dis- 
tinguished from the instant case, because of the different 
terms of the statutes involved in each. ; 

Thus, for example, in Morrison v. Fisher, 160 Wis. 621, 
152 N. W. 475, the members of the Wisconsin state board 
of agriculture were appointed by the governor, and vacan- 
cies therein were filled by him. The state treasurer of 
Wisconsin was ex officio a member of the board, and what- 
ever Moneys were received were paid to and disbursed by 
such state treasurer. 

In Berman v. Minnesota State Agricultural Society, 93 
- Minn. 125, 100 N. W. 732, the supreme court of Minnesota 
say, in part: “Subsequent to the decision of Lane v. Minne- 
sota State Agricultural Society, 62 Minn. 175, chapter 126, 
. p. 170, Laws of 1908, was enacted, wherein it was provided 
that the existing rights of the former society were con- 
firmed. It was declared to be a public corporation, and 
one of the departments of the state; * * * the title to all 
moneys and property of the state agricultural society was 
thereafter vested in the state of Minnesota.” 

In Busby v. Indiana Board of Agriculture, 85 Ind. App. 
572, 154 N. E. 883, we note that the court bases its deter- 
mination on the fact ‘“‘that the Indiana board of agriculture 
was created as an agency of the state for the purpose of 
managing and conducting a department of the state pur- 
suant to art. 8, sec. 1 of the Constitution, sec. 189 Burns 
1926.” (Italics ours.) © 

Melvin v. State, 121 Cal. 16, 53 Pac. 416, was decided 
upon a statute that expressly provided, in the first section 
thereof, that ‘‘the state agricultural society is hereby de- 
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clared to be a state institution,” and in the second section, 
the governor is required “to appoint twelve resident citi- 
zens of the state, who shall, when organized, constitute ‘a 
state board of agriculture.’”’ 

The present case involving solely a question of statutory 
construction, it is obvious that the cases cited by appellant 
are not persuasive, in view of the essentially different stat- 
utory provisions upon which they are based. 

It follows that the Nebraska state board of agriculture 
is essentially a private corporation, possessing no exemp- 
tion from suit or liability, and that the judgment of the 
district court for Lancaster county is, in all respects, cor- 
rect, and is 

AFFIRMED. 


L. J. DILL, APPELLANT, V. FARMERS CO-OPERATIVE COMPANY 
OF OCONTO, APPELLEE. 
271 N. W. 692 


FILED FEBRUARY 26, 1937. No. 29649. 


1. Pleading. Where a petition alleges a binding contract, a breach 
thereof amounting to a legal wrong and a resulting pecuniary 
damage, it states a cause of action and a general demurrer 
thereto should be overruled. | 

DamacEs. Where the facts stated in a petition show 

that plaintiff is entitled to damages of some sort, it is not a 

fatal error that the pleader has mistaken the rule by which 

such damages should be measured. 


APPEAL from the district court for Custer county: 
BRUNO O. HOSTETLER, JUDGE. Reversed. 


Edwin F. Myers, for appellant. 
Evans & Lee, contra. 


Heard before ROSE, GOOD, EBERLY, PAINE and CARTER, 
JJ., and RYAN and KRoGER, District Judges. 
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CARTER, J. 

This action was commenced by the appellant to recover 
damages for breach of warranty on a contract for the pur- 
chase of four car-loads of alfalfa hay. The trial court sus- 
tained a demurrer to appellant’s petition and, appellant 
refusing to further plead, dismissed the action. From the 
overruling of his motion for a new trial, appellant brings 
the case to this court on appeal. 

The appellant alleges generally in his petition that on 
October 4, 1930, he entered into a written contract with 
appellee as follows: “Confirming purchase four (4) cars 
second and third cutting #1 green leafy alfalfa @ $15 
per ton your track for quick shipment. Terms draft B-L 
attached. Weight and grade guaranteed. (Signed) Farm- 
ers Coop. Co. Accepted by E. T. Walter, Mer. (Signed) 
L. J. Dill.” Appellant alleges a breach of the warranty as 
to quality of the three cars of hay shipped and a breach of 
the contract for failure to deliver the fourth car. Appellant 
’ prayed for damages in the amount of $707.84 on the four 
causes of action pleaded. The only question is whether the 
trial court erred in sustaining the general demurrer to the 
petition. 

The petition sets out the contract verbatim upon which 
the causes of action are predicated. It is alleged that the 
contract was breached and that appellant suffered damages 
in a specified amount as a result thereof. Appellee contends 
that the petition does not state a cause of action for the 
reason that the wrong measure of damages is pleaded. In 
stating that the wrong measure of damages is pleaded ap- — 
pellee is undoubtedly correct. The correct rule, under the 
provisions of the uniform sales act, as to the first three 
causes of action is: “In the case of breach of warranty of 
quality, such loss, in the absence of special circumstances 
showing proximate damage of a greater amount, is the dif- 
ference between the value of the goods at the time of de- 
livery to the buyer and the value they would have had if 
they had answered to the warranty.” Comp. St. 1929, sec. 
69-469. Appellant failed in his petition to allege the value 
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of the hay as warranted and its value as delivered, although 
he alleges the specific amount that he claims to have been 
damaged thereby. 

With reference to the necessity of pleading the correct 
measure of damages in order to state a cause of action, an 
authoritative text-writer says: “As a basis of recovery, 
damages must be alleged in a definite or, at least, a de- 
terminable, amount. A general allegation of damages is 
sufficient in the absence of a special demurrer. Indeed, it 
has been held that complaint which omits formally to aver 
the amount of damages sustained, is not demurrable on that 
account, if it contains a prayer for relief in a specified 
amount. An action for breach of contract lies, though no 
actual damages be sustained. And so it has been held that 
even though a complaint states a cause of action for only 
nominal damages for breach of contract, it is good on 
general demurrer. * * * Where the facts stated in a com- 
plaint show that the plaintiff is entitled to damages of some 
sort, it is not a fatal error that the pleader has mistaken 
the rule by which such damages should be determined. A 
complaint which does not set up the true measure of dam- 
ages may be subject to a special demurrer; but if it dis- 
closes a violation of the plaintiff’s legal rights in some re- 
spect by the defendant, it is good as against a general de- 
murrer, and evidence is properly admissible thereunder as 
to the true measure of damages.” 1 Bancroft, Code Plead- 
ing, sec. 164. : 

In Crum v. Thomason, 181 8. W. (Tex. Civ. App.) 803, 
the court said: “A. petition, alleging plaintiff’s ownership 
of certain premises, the erection by defendant of a cotton 
gin near-by, the facts constituting its operation a nuisance, 
and that plaintiff was damaged thereby in the sum of $495, 
stated a good cause of action without alleging the market 
value of the premises immediately before and immediately 
after the erection and operation of the gin, as the measure 
of damages is a matter to be regulated by the charge, and 
need not be pleaded.” 

In Rickards v. Aultman & Taylor Machinery Co., 64 
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Mont. 394, 210 Pac. 82, the court said: “‘Where the com- 
plaint in an action on a contract does not set up the true: 
measure of damages it may be subject to a special de-- 
murrer on that ground, but if it discloses a violation of 
plaintiff’s rights it is good as against a general demurrer 
and evidence is properly admissible thereunder to show the: 
true measure of damages.” 

In Kraft v. Rice, 45 App. Div. (N. Y.) 569, 61 N. Y- 
Supp. 868, the court said: “We agree with the court below 
in the formulation of the rule relating to the sufficiency of 
a pleading on contract, that if it clearly sets forth a con- 
tract and its breach, even though the theory of damages 
predicated thereon may be erroneous, it is a statement of a 
good cause of action. * * * If, in addition to the contract, 
a breach was alleged, then the plaintiff would be entitled 
to at least nominal damages, and the complaint would not 
be demurrable.” 

In Colrick v. Swinburne, 105 N. Y. 503, 12 N. E. 427, the 
court said: “It is not material that the plaintiff did not 
demand the precise damages to which he was entitled, or 
that he mistook the true rule of damages in his complaint. 
The complaint averred a legal wrong and a resulting pe- 
cuniary injury, and it was competent for the court, under 
the complaint, to adjust the recovery upon the true basis.” 
' In Kingsley v. Butterfield, 835 Neb. 228 52 N. W. 1101, 
this court said: “The general rule as to pleading damages 
is as follows: ‘Such damages as may be presumed neces- 
sarily to result from the breach of contract need not be 
stated with any great particularity in the declaration. * * * 
But in other cases it is necessary to state the damage aris- 
ing from the breach of contract specially and circumstan- 
tially, in order to apprise the defendant of the facts in- 
tended to be proved.’ 1 Chitty, Pl. 371. Damages which 
necessarily result from the injury complained of may be 
recovered without a special statement of the same.” 

In Riverside Coal Co. v. Holmes, 36 Neb. 858, 55 N. W. 
255, this court also said: “At the common law general 
damages, such as the law presumes to arise, as being the 
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natural and necessary result of the wrong complained of, 
‘were not required to be pleaded. Damages for breach of 
contract to buy or sell goods were within this rule.” 

From the foregoing authorities we conclude that the first 
three causes of action were suffieient as against a general 
demurrer. 

The fourth cause of action is predicated on the failure 
of appellee to deliver the fourth car-load of hay as contem- 
plated by the contract. That portion of the uniform sales 
act, section 69-467, Comp. St. 1929, which deals with the 
‘measure of damages for failure to deliver goods sold is as 
follows: “2. The measure of damages is the loss directly 
and naturally resulting in the ordinary course of events, 
from the seller’s breach of contract. 3. Where there is an 
available market for the goods in question, the measure of 
damages, in the absence of special circumstances showing 
proximate damages of a greater amount, is the difference 
between the contract price and the market or current price 
of the goods at the time or times when they ought to have 
been delivered, or, if no time was fixed, then at the time of 
the refusal to deliver.” 

It is apparent that appellant has not pleaded the correct 
measure of damages in his petition, but, as heretofore 
stated in this opinion, it is good as against a general de- 
murrer and upon a trial of the case evidence is properly 
admissible as to the true measure of damages. 

We therefore hold that the trial court erred in sustaining 
a general demurrer to each and all of the causes of action 
pleaded in appellant’s petition. The judgment of the dis- 
trict court is therefore reversed and the cause is remanded. 

REVERSED. 
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HAROLD OSCAR WOODS, APPELLANT, V. CENTRAL STATES LIFE 
INSURANCE COMPANY, APPELLEE. 
271 N. W. 850 


FILED FEBRUARY 26, 19387. No. 29785. 


1. Insurance: CONTRACT: CONSTRUCTION. “A contract of insurance 
should be given a reasonable construction so as to effectuate 
the purpose for which it was made. In cases of doubt, it is to 
be liberally construed in favor of the insured.” Hamblin v. 
saunas Life sr eauranie’ Society, 124 Neb. 841, 248 N. W. 397. 

A policy of insurance providing for 
total didabiliey benefits when the insured “has become wholly 
and permanently disabled by bodily injury or disease, so that 
he is and will be permanently, continuously and wholly pre- 
vented thereby from performing any work for compensation or 
profit or from following any gainful occupation,’ means in- 
ability to do all the substantial and material acts necessary to 
the prosecution of the insured’s business or occupation in his 
customary and usual manner. 
: Under a policy containing such 
total disability provisions, the election of the insured to the 
office of county treasurer and his subsequent holding of that 
office do not constitute the performance of work or the following 
of an occupation for profit within the purview of the insurance 
contract. 


APPEAL from the district court for Brown county: 
ROBERT R. DICKSON, JUDGE. Reversed. 


G. A. Farman, Jr., for appellant. 
Julius D. Cronin and Peterson & Devoe, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE and 
CARTER, JJ., and CHAPPELL, District Judge. 


CARTER, J. 

This is an action on a policy of insurance to recover total 
permanent disability benefits alleged to have accrued there- 
under. The insurance company contended that plaintiff was 
able to perform work and to follow occupations for com- 
pensation, gain and profit, and that liability had therefore 
ceased under the express provisions of the policy. A jury 
was waived and a trial had to the court. The trial court 


262 NEBRASKA REPORTS [VoL. 132 
Woods v. Central States Life Ins. Co. 


found for the defendant and dismissed plaintiff’s petition. 
From the overruling of his motion for a new trial, plaintiff 
appeals. 

The policy provided for the payment of benefits when 
proof was made that the insured “has become wholly and 
permanently disabled by bodily injury or disease, so that 
he is and will be permanently, continuously and wholly 
prevented thereby from performing any work for compen- 
sation or profit or from following any gainful occupation.” 
The cessation clause in the policy provided that, “if it shall 
appear to the company that the insured is able to perform 
any work or to follow any occupation whatsoever for com- 
pensation, gain or profit, the company’s obligations as above 
set forth shall cease.” 

In a suit on a policy containing similar clauses to the 
ones above quoted, the Missouri court of appeals said: “In 
other words, the insuring clause gives the right to benefits 
when insured is disabled so as to prevent the doing of cer- 
tain things. The last clause but negatives his right to bene- 
fits when he is not so prevented, but when he is able so to 
engage and does so engage. They are correlative clauses. 
Both are to be given the same construction. It would be 
anomalous that the language employed when found in the 
insuring clause in one part of the policy should be given 
one construction and when found in another part of the 
policy should be given another. In the insuring clause, such 
language is construed to mean that insured is totally dis- 
abled when he cannot perform the material and substantial 
acts of his occupation and is thereupon entitled to benefits ; 
in the last (so-called conduct) clause, it is to be construed 
as meaning that plaintiff is not totally disabled when he is 
able to and does perform the substantia] and material acts 
of his occupation and is not in such event entitled to bene- 
fits. There is then no conflict between the two clauses. The 
latter has no effect to limit or vary the former. It is but 
declaratory of the former. It was doubtless. inserted in the 
policies to enable the defendant to review the condition of 
plaintiff and his disabilities from time to time and to dis- 
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charge itself of liability under the policies when it is found 
that plaintiff’s disabled condition has so far improved that 
he is again able substantially to carry on his occupation or 
substantially to engage in others.” Stoner v. New York 
Life Ins. Co., 90 S. W.- (2d) (Mo. App.) 784. It is clear, 
therefore, that the addition of the cessation clause in no 
way changes the liability created in the first-quoted section 
of the policy. 

The plaintiff in the case at bar was a registered pharm- 
acist at the time he became disabled by an attack of in- 
fantile paralysis. It is not disputed that he is completely 
paralyzed below the waist and that his left arm is some- 
what impaired. Neither is it disputed that his physical 
eondition has not improved since he was afflicted with this 
disease and that his means of locomotion is limited to the 
use of a wheel chair. Total disability benefits were paid 
by the insurance company until April, 1932, after which 
further payments were discontinued. The only reason ad- 
vanced by the insurance company for not continuing to 
pay the total disability benefits provided by the policy is 
that the insured was elected county treasurer of Brown 
county in 1930 and reelected in 1934, and that this is con- 
clusive proof that insured is able to perform work or fol- 
low an occupation for compensation, gain or profit as pro- 
vided in the policy. 

The rule applicable is well stated in Missouri State Life 
Ins. Co. v. Case, 189 Ark. 228, 71 S. W. (2d) 199, as fol- 
lows: ‘In construing provisions in policies relating to total 
and permanent disability sufficient to prevent the insured 
from engaging in any gainful occupation, the rule has been 
often stated to the effect that we do not give to these pro- 
visions a strict and litera] interpretation, on the theory that 
a fair intention of the parties to the contract of insurance 
is that the insured shall receive indemnity when he is dis- 
abled to the extent that he is unable to carry on any busi- 
ness which, without the disability, he would be able to do 
or capable of engaging in. Therefore, to come within the 
meaning of the contract of indemnity, it is not required 
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that the insured shall be absolutely helpless, but he is to- 
tally disabled when the infirmity from which he suffers 
renders him unable to perform all the substantial and ma- 
terial acts of his business, or the execution of those acts in 
the usual and customary way.” See, also, Aetna Life Ins. 
Co. v. Person, 188 Ark. 864, 67 S. W. (2d) 1007; Nattonal 
Life & Accident Ins. Co. v. O’Brien’s Eurx., 155 Ky. 498, 
159 S. W. 1134; Atlantic Life Ins. Co. v. Worley, 161 Va. 
951, 172 S. E. 168; Metropolitan Life Ins. Co. v. Blue, 222 
Ala. 665, 183 So. 707; Cooper v. Metropolitan Life Ins. Co., 
317 Pa. St. 405, 177 Atl. 48; Foglesong v. Modern Brother- 
hood of America, 121 Mo. App. 548, 97 S. W. 240; Nickolo- 
pulos v. Equitable Life Assurance Society, 113 N. J. Law, 
450, 174 Atl. 759; Hamblin v. Equitable Life Assurance So- 
ciety, 124 Neb. 841, 248 N. W. 397; Oswald v. Equitable 
Life Assurance Society, 128 Neb. 178, 258 N. W. 41. 

We conclude that a policy of insurance providing for the 
payment of benefits when the insured has become wholly 
and permanently disabled by bodily injury or disease, so 
that he is and will be permanently, continuously and wholly 
prevented thereby from performing any work for compen- 
sation or profit or from following any gainful occupation, 
does not mean, as its literal construction would require, a 
state of complete helplessness; but the total disability con- 
templated means inability to do all the substantial and 
material acts necessary to the prosecution of the insured’s 
business or occupation in his customary and usual manner. 
Under this construction of the policy, plaintiff is totally 
and permanently disabled and entitled to recover the bene- 
fits provided for in the policy. 

The defendant contends that plaintiff, in holding the 
office of county treasurer, is actually engaged in an occu- 
pation for compensation, gain or profit within the meaning 
of the provisions of the policy and that there is, therefore, 
no existing liability for the payment of indemnity. 

In Mutual Life Ins. Co. v. Marsh, 186 Ark. 861, 56 S. W. 
(2d) 4833, it is disclosed that Marsh was a traveling sales- 
man for a drug company. He was injured in an accident 
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and was left partially paralyzed. He was totally and per- 
manently disabled in the ordinary sense, but payment was 
resisted for the reason that he was no longer disabled with- 
in the meaning of the policy and was able to work and 
engage in a gainful occupation for the reason that he had 
been elected circuit clerk. The court, in ruling against the 
insurance company, said: 

“We do not agree, however, with the theory held by the 
appellant, for, if we adopt it, no case of total disability can 
arise except where not only the body is disabled,’ but the 
mind wrecked as well. No matter how seriously the body 
may be affected, there are those who, because of some 
peculiar ability or because of some happy chance, are still 
able, despite their handicap, to escape from beggary and 
to earn a living. Cases are not infrequent where men have 
been stricken totally blind and yet have earned substantial 
incomes ; some, with their bodies totally disabled, have been 
able to conduct a successful business from the bed in which 
they are continuously confined; others, because of fortuitous 
circumstances, have been placed in a position where they 
were removed above want. These cases all arise, however, 
because of the possession of some extraordinary capacity 
or of some fortunate circumstance. Certainly, no cases of 
this character were in the minds of the insured or the 
insurer when the contract was entered into, but only the 
ordinary and usual events that would affect the ordinary 
person. 

“In construing contracts such as the one now before us, 
it has always been insisted by the insurer that a strict and 
literal interpretation is required, and a few courts have 
adopted this view. The great majority, however, decline 
to do so, on the theory that a fair intention of the parties 
is that the insured should receive indemnity when he is so 
injured as would prevent him from carrying on any busi- 
ness which, without the injury, he is able to do or capable 
of engaging in. * * * 

“Tf the appellee had been circuit clerk at the time he was 
disabled, the fact that he could go to his office and sit 
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around and sign his name would certainly not have pre- 
cluded him from obtaining the benefits for which he had 
contracted and paid. We can see no difference in his having 
obtained this office after the disability than in the state of 
case supposed, and we do not think that an office such as 
that of circuit clerk was in the mind of the parties at the 
time of the contract, or under the facts in this case, that it 
comes within the term ‘gainful occupation.’ It has no de- 
gree of permanence, and in this particular case appears to 
be, so far as the appellee is concerned, a sinecure bestowed 
upon him perhaps because of his infirmities by an indulgent 
people. In any view of the case, since the appellee is not 
able to perform all of the substantial duties of the office in 
the usual and customary way, he is totally disabled within 
the rule announced in the case of Aetna Life Ins. Co. v. 
Spencer, 182 Ark. 496, and as the facts are not in dispute, 
the court properly directed a verdict for the plaintiff.” 

In Dukes v. Jefferson Standard Life Ins. Co., 172 S. Car. 
502, 174 S. E. 468, the insured was a farmer and became 
totally disabled due to a stroke of apoplexy. The insured 
was subsequently elected to the office of sheriff and the 
company refused to make further payments of benefits for 
the reason that insured had recovered from such disability. 
In deciding against the insurance company, the court said: 

“Even if it could successfully be contended that the hold- 
ing of the sheriff’s office constituted the plaintiff’s occupa- 
tion, as it seems, is contended by the appellant, with which 
contention we are unable to agree, it would not avail the 
appellant anything in this appeal. The proof clearly shows 
that the plaintiff, since suffering from a stroke of apoplexy, 
has not been able to attend to the duties of the sheriff’s 
office, but has had to depend upon his deputies, and such 
assistance as his wife and daughters have been able to fur- 
nish him. He has not made anything from the office of 
sheriff worthwhile, nearly all he made had to be spent in 
running the office. It is true, he has a lot charged up 
against parties for fees he is entitled to for handling execu- 
tions, but cannot collect it. At least, that is the effect of 
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his testimony. The proof clearly shows that the plaintiff is 
not in a condition to attend to the work of the sheriff’s 
office. In this connection, as we understand appellant’s 
position, appellant contends that the very fact that plaintiff 
offered for reelection, was elected and took the oath of the 
sheriff’s office, and undertook to perform the duties con- 
nected therewith, after having the stroke of apoplexy, 
causing his alleged disability, under the provisions of the 
policy the court should hold as a matter of law that the 
plaintiff is no longer disabled, within the meaning of the 
policy. We are unable to agree with this position.” An- 
other pertinent statement from the case last quoted from 
follows: “We wish to state, further, that the court is not 
concerned with the action of the people of the county of 
Orangeburg in electing a man sheriff of that county who 
was not physically able to discharge the duties of that 
office. His reelection was evidently due to his popularity 
and the very high esteem in which he was held by the 
people of that county.” 

We necessarily conclude that the election of the plaintiff 
as county treasurer raises no presumption that he has re- 
covered or that he is able to pursue the ordinary duties of 
his vocation or profession. His election as county treasurer. 
and his subsequent holding of that office, is not, under the 
authorities cited and our construction of the insurance con- 
tract, an occupation within the purview of the policy. 

The trial court therefore erred in not entering a judg- 
ment for the plaintiff. 

REVERSED. 
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IN RE ESTATE OF HENRY SCHRAM, JR. 
KKATHERINE SCHRAM, ADMINISTRATRIX, APPELLEE, vy. A. H. 
BERBIG, ANCILLARY ADMINISTRATOR, APPELLANT. 

_ 271 N. W. 694 


FILED FEBRUARY 26, 1937. No. 29844. 


1. Executors and Administrators. The law of the place where real 
estate is situated governs exclusively with respect to the rights 
of parties therein and the modes of its transfer or distribution. 


2. A judgment by a probate court in a foreign state 
against the estate of a deceased person for a widow’s allowance 
cannot be collected out of the proceeds of a sale of decedent’s 
real estate situated in Nebraska. 

3. Where land is sold by order of court for any purpose, 


the character of the property is changed only so far as may 
be necessary to accomplish the particular purpose. 

4, Courts. A judgment cannot be sustained as a matter of comity 
between this state and a foreign state when it is contrary to 
our statutory law on the subject. 


APPEAL from the district court for Buffalo county: 
BRUNO O. HOSTETLER, JUDGE. Reversed. 


Minor & Minor, for appellant. 
T. F. Hamer and LE. G. Reed, contra. 


Heard before Goss, C. J., DAY, PAINE and CARTER, JJ., 
and TEWELL and YEAGER, District Judges. 


CARTER, J. 

This is an action brought by Katherine Schram, admin- 
istratrix of the estate of Henry Schram, Jr., deceased, 
against A. H. Berbig, administrator of the ancillary estate 
of Henry Schram, Jr., in Nebraska, to obtain an order di- 
recting the administrator of the ancillary estate to trans- 
fer to the domiciliary administratrix sufficient funds to 
pay the remaining unpaid claims against the domiciliary 
estate in Colorado. The trial court allowed the application 
and the administrator of the ancillary estate appeals. 

The record discloses that Henry Schram, Jr., a resident 
of Cheyenne county, Colorado, died on October 5, 1932. At 
the time of his death he was the owner of real and personal 
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property in Cheyenne county, Colorado, and of real prop- 
erty in Buffalo county, Nebraska. Proceedings to admin- 
ister his estate were commenced in Cheyenne county, Colo- 
rado, and Katherine Schram, the surviving widow, was 
appointed administratrix. Ancillary administration pro- 
ceedings were also commenced in Buffalo county, Nebraska, 
and A. H. Berbig was appointed ancillary administrator. 

It appears that claims were filed against the estate in 
Buffalo county, Nebraska, for the payment of which it be- 
came necessary to sell the Nebraska land. Upon payment 
of all claims, there remained in the hands of the ancillary 
administrator the sum of $2,753.59. 

It further appears that, after the assets of the domicili- 
ary estate in Colorado had been exhausted, there remained 
unpaid a claim of $200 for attorney’s fees and a $2,000 
widow’s allowance authorized by the laws of Colorado. The 
executrix had on hand the sum of $732.37 to apply upon 
the claims. She thereupon instituted the suit at bar to have 
the sum of $1,267.63 paid to her by the ancillary adminis- 
trator in Nebraska to complete the payment of the $2,000 
widow’s allowance. 

The part of the Colorado statute that is material is as 
follows: “If any decedent leaves a widow residing in this 
state, in all cases she shall be allowed to have and retain as 
her sole and separate property, the sum of two thousand 
dollars in cash, or at her election, the equivalent thereof in 
value of real and/or personal property, to be set aside and 
awarded in the manner now provided by law.” Comp. Laws 
(Colo.) 1921, sec. 5847, as amended by chapter 184, Laws 
(Colo.) 1929. It is stipulated by the parties that the 
widow’s allowance of $2,000 was in all respects properly 
made under the laws of Colorado. 

The ancillary administrator contends that, under the Ne- 
braska statutes, the surplus of the proceeds from the sale 
of the lands located in Nebraska cannot be subjected to 
the payment of the widow’s allowance made in Colorado. 
The pertinent part of the Nebraska statute is as follows: 
“In all cases of sale by an * * * administrator * * * under 
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a license granted by any district court by virtue of the pro- 
visions of law, whether such * * * administrator * * * 
was appointed in this state or elsewhere, the surplus of the 
proceeds of the sale remaining on the final settlement of 
the accounts shall be considered as real] estate and disposed 
of among the persons, and in the same proportion as the 
real estate would have been by the laws of this state if it 
had not been sold.”’ Comp. St. 1929, sec. 30-1188. The ques- 
tion for determination is whether the sum of $1,267.63 
should be paid by the ancillary administrator to the domi- 
ciliary administratrix to discharge the widow’s allowance 
of $2,000, or whether the whole sum of $2,753.59 should 
be distributed to the heirs of Henry Schram, Jr., as if it 
were real estate. 

An authoritative text-writer states the applicable rule 
as follows: “An allowance can be granted only by a court 
in the state of domicile of the husband at the time of his 
death. If a widow’s allowance has been granted by the 
court of the domicile it cannot be enforced against land of 
the deceased in another state.’”? 2 Beale, Conflict of Laws, 
1029, sec. 302. 1. 

In Restatement, Conflict of Laws, sec. 302, the rule is 
expressed as follows: “If a widow’s allowance has been 
granted by a courtin the state of domicile of her deceased 
husband, it constitutes a valid claim against movable assets 
in another state.” In comment a. thereto appears the fol- 
lowing: ‘An order for a widow’s allowance cannot be en- 
forced against land in another state.” 

The leading case on this subject is Short v. Galway, 83 
Ky. 501, 4 Am. St. Rep. 168. In that case the writer of the 
opinion says: 

“The right, therefore, given by the statute of Ohio to the 
wife at the time of her marriage with Mitchell to one-half 
of his real estate, if such was the law, in the event she sur- 
vived him, would not be enforced by the courts of this 
state, nor would the right acquired by the wife to enforce 
her claim for an allowance, in the event she survived her 
husband, against his real estate, be enforced, because by 
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the law of this state the land passes to the heir free from 
any such encumbrance, and if permitted to enforce such a 
lien by reason of the law of another state, it would, in 
effect, be giving to the wife an interest in the land; for if 
she can subject it because of a claim existing alone by rea- 
son of the marital relation, independently of any express 
contract, the statute of another state might give to her 
such an allowance aS would swallow up the entire realty 
passing to the heir, although located in another jurisdiction. 
The statute of Ohio might provide that, in case of intestacy 
and dying without children, the widow should have not 
only the year’s support, but a sum equal in value to one- 
half of the realty left by the decedent to constitute a lien 
upon the entire estate until payment. To enforce such liens 
in this state would be to change the course of descent, and 
take from the heir his lawful inheritance. 

“As in this case the widow is allowed four thousand dol- 
lars for her support for one year, which is five times the 
sum in value that is allowed the widow in this state, it is 
a lien by the law of Ohio on the real as well as the personal 
estate, and can be enforced; but when undertaking to de- 
prive the heir in this state of the inheritance by such a 
proceeding, you permit by indirection the law of another 
state to control or determine the laws of descent in sub- 
jecting the realty, not by reason of any express contract, 
but because of the rights of a party created by the statute 
of another state, springing solely from the marital relation. 
If personal estate, the judgment might be enforced, because: 
that passes by the law of the domicile, and the courts of 
this state, if called on, would consult the Ohio statutes and 
the decisions of the courts of that state in determining the 
rights of the parties.” : 

See, also, Hansel v. Chapman, 2 App. D. C. 361; Smith 
v. Smith, 174 Ill. 52, 50 N. E. 1083. 

Where land is sold by. order of court for any purpose, 
the character of the property is changed only so far as. 
may be necessary to accomplish the particular purpose. 
Where, as in the case at bar, an administrator sells real 
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estate of his testator to pay his debts, the conversion of the 
realty into personalty is completed only to the extent to 
which the purchase money is required for the particular 
objects for which the sale takes place; and the excess, 
though in the form of money, remains impressed with the 
character of real estate for the purpose of determining who 
is to receive it. The proceeds attempted to be reached in 
the present case were derived from the sale of lands in 
Nebraska and are subject to being distributed as real 
estate under Nebraska law. A judgment by the courts of 
Colorado determining a course of descent of lands in Ne- 
braska different from the law of Nebraska would be a 
nullity, and, likewise, a judgment amounting to the estab- 
lishment of a lien against these proceeds to satisfy a 
widow’s allowance decreed by the Colorado court arrives 
at the same result. To say that the law of the domicile may 
make the heirs liable to the extent of the real estate in- 
herited, located in another state, to satisfy this widow’s al- 
lowance would in effect subject the manner of inheritance 
to a law of another forum than that in which the lands are 
located. We necessarily conclude that the trial court erred 
in directing the transfer of the money herein involved to 
the domiciliary administratrix in Colorado. 

Appellee contends that the transfer should be sustained 
as a matter of comity. Comity has been defined as “a will- 
ingness to grant a privilege, not as a matter of right, but 
out of deference and good will.” Dow v. Lillie, 26 N. Dak. 
512, 144 N. W. 1082. “The term ‘comity,’ as defined in 
Bouvier’s Law Dictionary, is ‘courtesy; a disposition to 
accommodate. Courts of justice in one state will, out of 
comity, enforce the laws of another state, when by such en- 
forcement they will not violate’ their own laws or inflict an 
injury on some one of their own citizens.’” Franzen v. 
Zimmer, 90 Hun (N. Y.) 108, 85 N. Y. Supp. 612. The 
authorities seem to hold that, as a matter of comity, funds 
ean be transferred from the ancillary to the domiciliary 
estate to pay debts incurred by the testator prior to his 
death or for the payment of a widow’s allowance where the 
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funds were derived from the sale of personal property in 
the ancillary estate. But such a transfer of funds cannot 
be sustained as a matter of comity between states where 
it conflicts with the express provisions of our statute rela- 
tive to the descent of real property. The order of the Colo- 
rado court allowing the widow’s allowance can have no 
extraterritorial effect upon the real estate of deceased lo- 
cated in Nebraska. 

For the reasons herein set forth, the iaeaient of the 
trial court is reversed and the cause is remanded. 

REVERSED. 


CLARA DEE McCDANIEL, APPELLANT, V. MERCY FARLOW, AP- 
PELLEE. 
271 N. W. 905 


FiLep Marcu 5, 1937. No. 29864. 


1. Evidence. Statements by an adverse party relevant to a ma- 
terial fact in issue and inconsistent with the facts alleged by 
such party or testified to by him are not hearsay. 


2. Such statements are admissible in evidence whether 
they constitute part of the res gestx or not. 
3. Such statements constitute admissions against interest 


and are receivable in evidence without laying a foundation. 


APPEAL from the district court for Scotts Bluff county: 
GEORGE W. IRWIN, JUDGE. Reversed. 


R. P. Kepler, Wright & Wright and Roland V. Rodman, 
for appellant. 

Morrow & Morrow, contra. 

Heard before GOSS, C. J., EBERLY, DAY, PAINE and 
CARTER, JJ., and ELDRED and CHASE, District Judges. 


Goss, C. J. 

Plaintiff appeals from an adverse verdict and judgment 
thereon. 

Plaintiff was a guest of defendant and was injured in 
an automobile accident when defendant was driving the 
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ear around a curve in the highway between Rushville and 
Hay Springs and it went off the highway and into a ditch. 

The assignments of error relate solely to the exclusion 
of evidence. The record shows so many questions and offers 
of proof excluded that we shall treat of them only sufficient- 
ly to illustrate the theory on which the evidence was ex- 
cluded, but we trust in such a manner as to exemplify the 
true rule as to all. 

It was claimed by appellant that immediately after the 
accident and for several days thereafter appellee discussed 
the accident with a great many people and disclosed her 
view with reference to the cause thereof. Appellant vainly 
sought to get these conversations admitted in evidence. 
For example, James W. McDaniel, plaintiff’s husband, testi- 
fied that he was at his home in Sidney when he learned that 
his wife had been injured. He drove that night to Rushville 
and found her and defendant in the same room in the hos- 
pital; that he then had a conversation with defendant as to 
the accident. When asked to relate the conversation, an 
objection to the conversation was sustained. Plaintiff’s 
counsel then offered to show that defendant stated in the 
conversation with McDaniel: “It was all my fault. I was 
driving too fast.” To which offer defendant’s counsel ob- 
jected,—‘‘To which the defendant objects as incompetent, 
irrelevant and immaterial and no proper foundation laid 
and it is not a part of the res gestx.” This objection was 
sustained. 

The third day after the accident McDaniel and defend- 
ant went to a restaurant for lunch, and he testified that he 
had a conversation with her with reference to the accident, 
but the court sustained an objection to the question as to 
what defendant said, if anything, about the speed at which 
her car was traveling at the time of the accident. Sub- 
stantially the same matter as heretofore recited was offered 
to show that Mrs. Farlow again expressed to this witness 
her sorrow that Mrs. McDaniel had been injured and said 
“It was all my fault. I was driving so fast that I couldn’t 
make the turn.” This evidence, also, was excluded. 
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Likewise there was excluded the testimony of Myrtle 
Stinson, a nurse who took care of Mrs. McDaniel in the 
hospital and whose deposition was taken regarding what 
_ was said by Mrs. Farlow as to where the blame for the acci- 
dent rested, and there was excluded, also, the offer to prove 
that Mrs. Farlow told the witness it was her fault. 

Plaintiff also sought vainly to get in evidence the testi- 
mony of Mary Weber, another nurse at the hospital, who 
testified by deposition that defendant said she was to blame 
because she was driving too fast. 

Defendant was not permitted to answer questions on her 
cross-examination as to her admissions to Mr. McDaniel, 
to Myrtle Stinson and to Mary Weber, to the effect that 
she was driving too fast and was to blame for the accident. 

Near the close of the trial plaintiff, in rebuttal, again 
offered the excluded evidence of McDaniel, Myrtle Stinson 
and Mary Weber, but it was again excluded. 

“The admissions and declarations of a party to an acci- 
dent against his own interest, upon a material matter, are 
admissible against him as original evidence, and, where he 
is examined as a witness in his own behalf, it is unneces- 
- sary to lay a foundation for the admission of such evidence 
by cross-examination.” Young v. Kinney, 79 Neb. 421, 112 
N. W. 558. 

Where employer and employee are both sued for negli- 
gent acts of the servant while driving the employer’s auto- 
mobile, “Declarations made by the employee in conversa- 
tion after the accident, and not res gestz, are admissible in 
evidence against such employee, though not binding upon 
the employer, and cannot properly be excluded, notwith- 
‘standing they may have some ulterior or collateral effect 
detrimental to the employer’s interests.” Berggren v. Han- 
nan, O'Dell & Van Brunt, 116 Neb. 18, 215 N. W. 556. 

“The declarations and admissions of a party to an action, 
against his own interest, upon a material matter, are ad- 
missible against him as original evidence.” Havlik v. An- 
derson, 130 Neb. 94, 264 N. W. 146. 

Appellee criticizes the petition because it does not state 
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a cause of action. The specific objection, as we understand 
it, is that it does not allege, as would probably be more in 
conventional compliance with our guest statute, that the 
negligent acts charged amounted to gross negligence. How- 
ever, the petition pleaded the facts. If the evidence did not 
show that they amounted to gross negligence no recovery 
could be had. The trial court considered the petition suffi- 
ciently charged the necessary facts and submitted the case 
to the jury. It was tried on the theory that the petition in 
effect charged gross negligence. The petition, in alleging 
the facts, stated that the car was driven by defendant 
“recklessly,” that it was operated at a “reckless rate of 
speed” around a curve and turn with which defendant was 
unfamiliar. We are of the opinion the petition stated a 
cause of action. 

Other evidence than we have here reviewed was excluded 
by the trial court, but it would prolong this opinion unneces- 
sarily to review all the assignments. On another trial the 
errors, of which we have reviewed typical ones, are not 
likely to occur. For errors in the exclusion of evidence, the 
judgment is reversed and the cause remanded for a new 
trial. 

REVERSED. 


RUDOLPH TAGGE ET AL., APPELLEES, v. WILLIAM GULZOW 
ET AL., APPELLANTS. 
271 N. W. 803 


FILED MARcH 5, 1987. No. 29824. 


1. Public Lands. In that part of the federal Constitution providing 
that congress shall have power “to exercise exclusive legislation” 
over all places purchased by consent of a state legislature for 
the erection of “forts, magazines, arsenals, dock-yards and other 
needful buildings,” the words “needful buildings” mean build- 
ings on lands ceded by a state to the United States and over 
which the federal government acquires exclusive jurisdiction. 

Lands in School District Number 28, Hall county, Ne- 

braska, purchased with funds furnished by the United States 


ro 
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and title taken in the name of Nebraska Rural Rehabilitation 
Corporation for a farmstead project, are not lands ceded by the 
state of Nebraska to the federal government under a grant of 
exclusive jurisdiction over such lands and over the occupants 
thereof. 

8. Schools and School Districts. Parents of children of school age, 
occupying lands in the farmstead project in Hall county, are 
residents of the public school district in which those lands are 
situated and such children are entitled to common school privi- 
leges without payment of tuition. 


APPEAL from the district court for Hall county: ERNEST 
G. KROGER, JUDGE. Affirmed. 


Cleary, Suhr & Davis and Clinton Cronin, for appellants. 
B. J. Cunningham and W. P. Lauritsen, contra. 


Heard before ROSE, GOOD, EBERLY, PAINE and CARTER, 
JJ. 


_ ROSE, J. 

This is a suit in equity by ten plaintiffs, each having 
children of school age, for a permanent injunction enjoining 
three defendants who are the officers of Common School 
District Number 28, Hall county, Nebraska, from prevent- 
ing such children from attending school in that district 
without the payment of tuition. The injunction was granted 
and defendants appealed. 

Plaintiffs all reside on an 80-acre tract of land purchased 
with funds from the federal government for the purposes 
of a “Farmstead Project” or a “Cooperative Farmstead.” 
The realty is in the county of Hall and is described as the 
east half of the northeast quarter of section 34, township 
11 north, range 9 west of the 6th P. M. The tract is wholly 
within the territorial boundaries of the school district. For 
the general purposes of the farmstead project there were 
constructed on the premises a building for a canning fac- 
tory and another building for a community hall. In the 80- 
acre tract each of 10 families was allowed to occupy and 
use as a farmstead 7.2 acres on which a house, a barn and 
other buildings had been erected with federal funds. The 
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head of each family had the use of federal money to buy 
furniture, a cow, pigs and chickens, under obligations for 
repayment. Temporary occupancy was under a short-term 
lease requiring rent, but with the conditional privilege of 
purchase on small payments for a period of years. The 
occupants were selected from relief rolls. The family on a 
farmstead had no home except on the leased premises and 
intended to: reside there permanently. 

In the petition plaintiffs alleged they were residents of 
Public School District Number 28 in Hall county; that their 
children of school age were entitled to free school privileges 
in that district under the laws of Nebraska; that free access 
by them to such school was denied by defendants. In view 
of the allegations and facts outlined, as shown by the 
record, defendants state the substance of their defense to 
be: 

“That said land is owned by the United States of Ameri- 
ca, holding title in the name of Nebraska Rural Rehabili- 
tation Corporation of the county of Lancaster, in the state 
of Nebraska, a Delaware corporation; that said land was 
purchased by the United States for the purpose of erecting 
thereon needful buildings in carrying out a governmental 
project authorized by act of Congress; that under the United 
States Constitution and under the laws of the state of Ne- 
braska the United States of America has exclusive jurisdic- 
tion over said tract of land; that the plaintiffs are all resi- 
dents on said tract of land and are not residents of School 
District Number 28 in Hall county, Nebraska, and their 
children are not entitled to attend the public school of said 
district.” 

In an elaborate argument on this defense reference is 
made to the following excerpt from the federal Constitu- 
tion: 

“The Congress shall have power * * * To exercise exclu- 
sive legislation in all cases whatsoever, over such district 
(not exceeding ten miles square) as may, by cession of par- 
ticular states, and the acceptance of Congress, become the 
seat of government of the United States, and to exercise 
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like authority over all places purchased by the consent of 
the legislature of the state in which the same shall be, for 
the erection of forts, magazines, arsenals, dock-yards and 
other needful buildings.” Const. U. S., art. I, sec. 8. 
Reference is also made by defendants to the Nebraska 
statute which grants to the United States consent to pur- 
chase such lands in Nebraska as from time to time may be 
selected for “the erection of forts, magazines, arsenals and 
other needful buildings.” Comp. St. 1929, sec. 72-601. By 
another provision exclusive jurisdiction over such lands is 
“ceded to the United States.” Comp. St. 1929, sec. 72-602. 
It is urgently insisted by defendants that Nebraska ceded 
to the federa] government exclusive jurisdiction over the 
farmstead lands, since, as they argue, the buildings thereon 
are “needful buildings’ within the meaning of the federal 
Constitution and the ceding clause of the Nebraska statute. 
In that part of the federal Constitution providing that 
congress shall have power ‘“‘to exercise exclusive legislation” 
over all places purchased by consent of a state legislature 
for the erection of “forts, magazines, arsenals, dock-yards 
and other needful buildings,’ the words “needful build- 
ings” mean buildings on lands ceded by a state to the 
United States and over which the federal government ac- 
quires exclusive jurisdiction. Within the meaning of that 
definition, do the words, “other needful buildings,” include 
the buildings on the farmsteads involved in the present 
controversy? The parties stipulated that the farmstead 
lands were owned by the Nebraska Rural Rehabilitation 
Corporation, a Delaware corporation, and that the manage- 
ment of the 80-acre tract was at first under a supervisor 
employed by the corporation named. The evidence is that 
the title to the lands was in the corporation. Defendants 
themselves adduced evidence tending to prove that the ac- 
tivities of the Nebraska Rural Rehabilitation Corporation 
were transferred to the agricultural department at Wash- 
ington and in Nebraska; that the farmstead project in Hall 
county is operated through the agricultural department of 
Nebraska in cooperation and coordination with the depart- 
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ment of agriculture at Washington. On the record, there- 
fore, the agricultural department of Nebraska is a partici- 
pant in the operation of this relief measure. The evidence 
fails to show that exclusive jurisdiction over the 80-acre 
tract and over the occupants thereof was ceded to the 
federal government. The evidence also fails to show that 
the corporation named had power to exercise for the United 
States exclusive jurisdiction over the farmstead project. 
If the congress, in appropriating the purchase money, had 
in mind a benignant measure of relief for the needy, a 
purpose to reduce relief rolls and to create means for the 
self-support of persons in that class should be presumed. 
For that purpose, farming, producing butter and eggs and 
raising chickens and pigs are not purposes for which the 
federal government selects and exclusively uses lands for 
“forts, magazines, dock-yards and other needful build- 
ings.” The farmstead lands, like other lands in the school 
district, are used for agricultural purposes. The occupants 
of the farmsteads, like other farmers in the school district, 
are using lands in individual pursuits, not as representa- 
tives of the federal government in the exercise of exclusive 
sovereignty. The agricultural departments of the state and 
the nation, acting jointly, are not exercising exclusive legis- 
lative and executive powers of the United States over the 
lands and occupants in the farmstead area. For the pur- 
poses of civil and criminal jurisdiction and of political 
rights, the state has not lost its jurisdiction over the farm- 
steads and the occupants thereof. The status of plaintiffs 
as residents is the same as that of others in the school dis- 
trict. Plaintiffs are residents thereof and their children of 
school age are entitled to common school privileges with- 
out payment of tuition. Const. art. VII, sec. 6; Comp, St. 
1929, sec. 79-1901. In this view of the record, the injunc- 
tion was properly granted by the district court and the 
discussion of other questions presented becomes unneces- 
sary. 
AFFIRMED. 
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PETER ROLLAND ET AL., APPELLEES, V. SCHOOL DISTRICT No. 
4, DAKOTA COUNTY, ET AL., APPELLANTS. 
271 N. W. 805 
FILED Marcu 5, 1937. No. 29881. 


Schools and School Districts. Parents of children of school age, oc- 
cupying lands in the farmstead project of Dakota county, are 
residents of the public school district in which those lands are 
situated and such children are entitled to free public school 
privileges in that district. 

APPEAL from the district court for Dakota county: MARK 

J. RYAN, JUDGE. Affirmed. 


William P. Warner and Joseph E. Marsh, for appellants. 
George W. Leamer, contra. 


Heard before ROSE, Goop, EBERLY, PAINE and CARTER, 
JJ. , 


Rosg, J. 

This is a suit in equity by 18 plaintiffs, having children 
of school age, for a permanent injunction enjoining defend- 
ants as trustees and teachers of Common School District 
Number 4, Dakota county, Nebraska, from preventing such 
children from attending public school in that district. The 
injunction was granted and defendants appealed. 

Plaintiffs reside on lands purchased with funds from 
the federal government for the purposes of a “Farmstead 
Project,” and title taken in the name of Nebraska Rural 
Rehabilitation Corporation, a Delaware corporation. The 
lands occupied by plaintiffs in the farmstead area are with- 
in the territorial boundaries of the school district named. 

The substance of the defense is that the farmstead lands 
and the occupants thereof are under the exclusive jurisdic- 
tion of the federal government and are not residents of the 
school district and are not entitled to free school privileges 
therein. 

The controlling issue in the case is the same as in Tagge 
v. Gulzow, ante, p. 276, 271 N. W. 803, decided herewith, 
and for reasons stated in the opinion in that case the 
judgment herein is 

AFFIRMED. 
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LINCOLN NATIONAL LIFE INSURANCE COMPANY, APPELLEE, 
vy. WESLEY J. RICHARDS ET AL., APPELLANTS: FEDERAL TRUST 
COMPANY ET AL., APPELLEES. 

271 N. W. 794 


FILeD Marcu 5, 1937. No. 29888. 


1. Mortgages: FORECLOSURE: SALE: CONFIRMATION. “Mere inade- 
quacy of price will not preclude confirmation of foreclosure 
sale, unless shocking conscience of court, or amounting to evi- 
dence of fraud.” Erickson v. Hansen, 129 Neb. 806, 263 N. W. 


: 132. 

2. : Moratorium. Moratory stay must be denied 
where it appears that the amount of mortgage lien on the land 
exceeds its actual market value. 

3. : Where the mortgagor has no valu- 


able intareet in the mortgaged premises to protect, good cause 
is shown for denial of an application for moratory stay. 


APPEAL from the district court for Deuel county: Isaac J. 
NISLEY, JUDGE. Affirmed. 


E. E. Richards, for appellants. 
Francis V. Robinson and Ginsburg & Ginsburg, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


Goop, J. 

This is an appeal from an order of confirmation and 
denial of a moratorium in an action for foreclosure of a 
real estate mortgage. 

The only objection to confirmation is that the mortgaged 
premises did not bring an adequate price. The mortgaged 
premises were bid in by the plaintiff for $9,600, but plain- 
tiff also waived right to a deficiency judgment. The total 
amount of the decree in favor of plaintiff was $10,510, 
which with accumulated interest at the time of the sale, 
together with accumulated taxes, amounted to more than 
$12,000. Plaintiff’s bid, therefore, was in effect more than 
$12,000 for the premises. The evidence of plaintiff is to 
the effect that the property was not worth more than $9,600 
at the time of the sale, and $11,000 at the time of confirma- 
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tion, more than a year later. The evidence for plaintiff 
was by witnesses produced and orally examined in court, 
while the evidence for defendants, except that of defendant 
Richards himself, was by affidavit only. 

There is a wide variation in the opinion of witnesses on 
either side. Evidence of value is largely a matter of opinion, 
especially as to realty. Montana Ry. Co. v. Warren, 137 
U.S. 348, 358, 34 L. Ed. 681, 683. The evidence on behalf 
of defendants does not purport in the affidavits to state 
the market value of the premises. They speak of the in- 
trinsic value, whatever that may be. There is no evidence, 
if the property was offered for sale again, that it would 
bring a larger price. No one has been produced who would 
bid more if a subsequent sale were had. The trial court was 
doubtless familiar with the witnesses and with the general 
conditions in that part of the state, and was in a better 
position to determine the weight of the evidence, especially 
as to those witnesses who appeared before it. Under the 
circumstances, we will consider the fact that the trial court 
saw and observed the manner in which the witnesses testi- 
fied, at least as to those who testified orally in court. 

“Mere inadequacy of price will not preclude confirmation 
of foreclosure sale, unless shocking conscience of court, or 
amounting to evidence of fraud.” Hrickson v. Hansen, 129 
Neb. 806, 263 N. W. 132. To the same effect are First Nat. 
Bank v. Hunt, 101 Neb. 743, 165 N. W. 189; Lindberg v. 
Tolle, 121 Neb. 25, 285 N. W. 670; Lemere v. White, 122 
Neb. 676, 241 N. W. 105; Keller v. Boehmer, 1380 Neb. 763, 
266 N. W. 577; Srajhans v. Mares, 1380 Neb. 924, 267 N. W. 
82. 

It may be noted that for more than five years defendants 
have not paid a penny on the principal of their mortgage, 
or the interest or taxes. The evidence further shows that 
for five years previous to confirmation of sale the premises 
had not produced enough to pay the cost of production. 
The finding of the trial court as to the adequacy of the 
price bid is supported by the evidence. 

Defendants applied for a moratory stay under the act of 
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1933. A hearing was had thereon and a moratorium denied. 
The evidence of that hearing is not before us. Later, and 
before confirmation of sale, defendants made another ap- 
plication for a moratorium under the act of 1935 after it 
had become a law, and a hearing was had thereon. Again 
a moratorium was denied. Whether the first denial of a 
moratory stay, unappealed from, is final, guere. That ques- 
tion is not argued or briefed, and is therefore not decided. 

The evidence in the record fairly shows that the encum- 
brance against the land is far in excess of its actual market 
value, and defendants have no equity in the land to be pro- 
tected by a moratory stay. This court has frequently held 
that a moratory stay must be denied where it appears that 
the amount of the mortgage lien on the land exceeds its 
actual value. Clark v. Hass, 129 Neb. 112, 260 N. W. 792; 
First Trust Co. v. Stenger, 130 Neb. 750, 266 N. W. 642; 
Luikart v. Graf, 180 Neb. 736, 266 N. W. 641; First Trust 
Co. v. Hickey, 180 Neb. 351, 264 N. W. 888. Where the 
mortgagor has no valuable interest in the mortgaged 
premises to protect, good cause is shown for denial of an 
application for a moratory stay. First Trust Co. v. Stenger, 
supra. 

The record discloses no error in denying a moratorium. 
Judgment 

AFFIRMED. 


CITY OF PLATTSMOUTH, APPELLANT, V. JOHN E, HAZzarp: 
STANDARD SAVINGS & LOAN ASSOCIATION, APPELLEE. 
271 N. W. 801 
FILED MaRcH 5, 1937. No. 29902. 


Taxation: FORECLOSURE OF LIEN: REDEMPTION. The redemption from 
a tax lien foreclosure by the city under section 77-2089, Comp. 
St. 1929, cannot be made by paying the amount of the bid, but 
may be made only by paying the full amount of the taxes due 
with interest. Const. art. 8, sec. 4. 


APPEAL from the district court for Cass county: DANIEL 
W. LIVINGSTON, JUDGE. Reversed, 
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A. L. Tidd and J. Howard Davis, for appellant. 
' Walter R. Johnson and W. A. Robertson, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, Day, 
PAINE and CARTER, JJ. 


Day, J. 

The city of Plattsmouth foreclosed tax liens on real 
estate owned by the Standard Savings & Loan Association. 
At the sale, the city bid less than the amount of the decree. 
The defendant sought and was permitted by the trial court 
to redeem by paying the amount of the bid. The city ap- 
peals from this order. 

The several assignments of error may be substantially 
stated as, the court erred in permitting the defendant to 
redeem for the amount of the bid, which was less than the 
decree for taxes. The appellee has filed no brief and has 
not assisted the court by oral argument. 

In a similar case this court held that a redemption from 
a tax lien foreclosure by a county, under a statute relating 
to delinquent taxes, could be made only by paying the full 
amount of the taxes due with interest, and that there was 
no right of redemption by the payment only of the amount 
of the bid. Comp. St. 1929, sec. 77-2039; Const. art. 8, 
sec. 4; Commercial Savings & Loan Ass’n v. Pyramid Real- 
ty Co., 121 Neb, 493, 237 N. W. 575. This decision is con- 
trolling here. In that case it was said: “It is not equitable 
or just for the owner to expect to come into court and be 
allowed to redeem under the provisions of a different kind 
of foreclosure action, and by paying the amount bid to 
avoid payment of his just burden of taxes for all these 
years.” In the case at bar, the city stands in the place of 
the county and is a trustee for the other governmental sub- 
divisions for the enforcement of the payment of the tax. 
County of Lancaster v. Trimble, 34 Neb. 752, 52 N. W. 711. 

Paraphrasing the language of Commercial Savings & 
Loan Ass’n v. Pyramid Realty Co., supra, we have the rule 
applicable here. The redemption from a tax lien foreclos- 
ure by the city under section 77-2039, Comp. St. 1929, 
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cannot be made by paying the amount of the bid, but may 
be made only by paying the full amount of the taxes due 
with interest. Const. art. 8, sec. 4. 

The trial court erred in the order permitting the defend- 
ant to redeem by paying only the amount of the bid of the 
city, which was trustee for the other governmental sub- 
divisions interested in the collection of the taxes. 

REVERSED. 


LAWRENCE YEARSLEY V. STATE OF NEBRASKA. 
271 N. W. 802 


FILED Marcu 5, 1937. No. 29885. 


Contempt. A careful examination of the bill of exceptions discloses 
that the evidence fails to sustain the order committing plaintiff 
in error to jail for contempt of court, and the judgment is re- 
versed and action dismissed. 


ERROR to the district court for Otoe county: DANIEL W. 
LIVINGSTON, JUDGE. Reversed and dismissed. 


L. R. Doyle, for plaintiff in error. 
Ed Moran, contra. 


Heard before Goss, C. J., ROSE, DAy, PAINE and CARTER, 
JJ., and ELDRED and CHASE, District Judges. 


PAINE, J. 

Plaintiff in error brings error proceedings to this court 
for that on Saturday, May 2, 1936, plaintiff in error was 
sentenced by the district judge for Otoe county to serve a 
four-day sentence in the county jail for being in contempt 
of said court. 

The petition in error sets out three errors of the trial 
court, but we will consider but one of them, to wit, that 
the evidence was insufficient to sustain the allegations set 
out in the citation for contempt. 

The county attorney of Otoe county filed an affidavit in 
contempt on April 2, 1936, against the plaintiff in error, 
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setting forth that, after a writ of assistance had been is- 
sued in the case of John G. Hellerich v. Charles Tyson et 
al., Lawrence Yearsley, plaintiff in error, took a quitclaim 
deed to the premises involved and incited Charles Tyson 
and David Tyson, the defendants, to resist the sheriff and 
prevent him from complying with the writ of assistance, 
and that after the defendants were removed he did place 
chains and padlocks on the gates to prevent any person 
from going upon the premises, and asked that the court 
issue a citation commanding Lawrence Yearsley to appear 
before the court and show cause why he should not be 
found in contempt. On the same day D. W. Livingston, 
district judge, issued an order to show cause, and directing 
that Lawrence Yearsley appear before the court at 10 
o’clock a. m., April 6, 1986, and show cause why he should 
not be punished as of contempt of court. Affidavits were 
filed by the plaintiff in error and also by his attorney. 

The trial was had before the said Judge Livingston on 
Saturday, May 2, 1936. The bill of exceptions discloses 
the evidence of some seven witnesses called by the plaintiff 
in error and cross-examination by the county attorney, and 
the sheriff and two other witnesses testified for the state. 
A fair reading of this evidence discloses that the testimony 
clearly supported the affidavits filed by the plaintiff in 
error and his attorney. The plaintiff in error denied posi- 
tively that he did anything to prevent the sheriff from 
carrying out the orders of the court, which was amply 
sustained by the evidence. 

This court has recently held that a prosecution for 
criminal contempt is governed by, and in accordance with, 
the strict rules applicable to criminal prosecution. State 
v. Barlow, 181 Neb. 294, 268 N. W. 95; Lua v. State, 126 
Neb. 133, 252 N. W. 897; Tasich v. State, 111 Neb. 465, 196 
N. W. 688; Gandy v. State, 13 Neb. 445, 14 N. W. 148. 

It is found by this court that the evidence fails to sustain 
the charge of contempt, and the order of the court finding 
the plaintiff in error guilty of contempt is set aside and re- 
versed, and the contempt proceedings are dismissed. 

REVERSED AND DISMISSED. 
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JOHN POTACH, APPELLANT, V. ROBERT J. HRAUDA, APPELLEE. 
271 N. W. 795 


FILED MARCH 5, 1937. No. 29831. 


Appeal. A verdict of a jury in a law action based upon conflicting 
evidence will not be disturbed on appeal unless clearly wrong. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


John C. Barrett, for appellant. 
Cook & Cook and Wear, Boland & Nye, contra. 


Heard before Goss, C. J., DAY and CARTER, JJ., and 
TEWELL and YEAGER, District Judges. 


CARTER, J. 

The plaintiff commenced this action against the defend- 
ant to recover damages resulting from an automobile colli- 
sion. The defendant filed a cross-petition alleging that the 
collision was the result of plaintiff’s negligence and pray- 
ing for a judgment for the damages he suffered. The jury 
found against plaintiff on his petition and against defend- 
ant on his cross-petition. Judgment of dismissal was en- 
tered by the court. From the overruling of his motion for 
a new trial, plaintiff appeals. 

The record discloses that on September 7, 1932, plaintiff 
was driving west on highway No. 30 and at a point approxi- 
mately two miles west of Ames, Nebraska, collided with 
defendant’s truck. Plaintiff testified that he saw defend- 
ant’s truck approaching on the wrong side of the highway, 
that he drove his car to the north and right-hand side of 
the pavement to avoid an accident, but that defendant 
came straight down the pavement on the wrong side of the 
road and crashed into his car. 

The defendant testified that he observed plaintiff’s car 
coming down the highway on the wrong side of the road. 
He testified that he pulled his truck to the right so that the 
front wheels were almost off the pavement, that he stopped 
his truck and that plaintiff crashed into the side of the 
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truck. The evidence also shows that the rear-housing of 
the truck was driven back by the impact to such an extent 
that the drive shaft was disconnected from the universal 
joint, making it impossible for the truck to move under its 
own power after the accident. Defendant produced two 
witnesses, Martin and Shoemaker, who were driving west 
from Ames just prior to the happening of the accident in 
question. They both testified that, shortly before they came 
upon the scene of the accident, a model-T Ford truck, 
which they later identified as the one in which plaintiff was 
riding at the time of the collision, passed them on the high- 
way, and that at all times while it was within their view 
it was traveling on the left-hand side of the road. They 
testified that, within a few seconds after it passed from 
their view, they came upon the scene of the accident. The 
evidence discloses that the Ford truck was in the ditch on 
the north side of the highway headed south, and that de- 
fendant’s truck was on the south side of the highway 
headed in a southeasterly direction with the right front 
wheel on the dirt shoulder of the highway. The only ques- 
tion for the jury to determine was which car was on the 
wrong side of the highway at the time of the accident. The 
jury determined that plaintiff had failed to sustain his alle- 
gation that defendant was driving on the wrong side of the 
road. The evidence is clearly sufficient to sustain this find- 
ing by the jury. A verdict of a jury in a law action based 
upon conflicting evidence will not be disturbed unless clearly 
wrong. It appearing that the evidence is sufficient to sus- 
tain the verdict, this court will not disturb the judgment 
entered thereon. Boehler v. Kraay, 180 Neb. 233, 264 N. W. 
745. 

Plaintiff contends that the court unduly restricted him 
in his attempt to produce evidence of the location of oil 
spots and glass in and about the scene of the accident. The 
witnesses produced did not arrive at the scene of the acci- 
dent until almost three hours after it occurred. There is 
evidence in the record that there was much traffic over the 
highway and that the glass had been kicked and swept off 
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the pavement to prevent damage to tires. We find no preju- 
dicial error in the ruling of the trial court, under the cir- 
cumstances of this case, that the evidence tendered was too 
remote. 

Plaintiff also complains of certain instructions given by 
the court. The alleged errors therein relate to and have a 
bearing upon the amount of the recovery only. In view of 
the fact that the jury determined that there was no liability 
on the part of defendant, the plaintiff was not prejudicially 
injured by them. 

The judgment of the trial court is in all respects correct 
and it is 

AFFIRMED. 


AMERICAN TRUST COMPANY ET AL., APPELLEES, V. ZERUIAH 
A. BRUBAKER ET AL., APPELLANTS. 
271 N. W. 798 


FILep Marcu 5; 1937. No. 29896. 


1. Mortgages: FORECLOSURE: MORATORIUM. Where it appears that 
there has been a failure to comply with the terms of the order 
granting a moratory stay, such failure to comply constitutes 
sufficient cause baa vacating the order granting the stay. 


2. “Moratorium stays are at all times 
under the control of the court, and may be reexamined, and 
upon good cause being shown may be modified or vacated at 
any time.” Security Mutual Life Ins. Co. v. Herpolsheimer 
Bldg. Ue. ante, p. 149, 271 N. W. 343. 

3. SALE: CONFIRMATION. Where the sale price 


of lands under foreclosure exceeds the value of the lands, and 
the sale is in all other respects correct, the trial court should 
confirm the sale. 


APPEAL from the district court for York county: LOVEL 
S. HASTINGS, JUDGE. Affirmed. 


Kirkpatrick, Good & Dougherty, for appellants. 
Charles F. Stroman, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, DAY, 
PAINE and CARTER, JJ. 
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CARTER, J. 

This is an appeal from a judgment of the district court 
for York county in which an order granting a moratory 
stay under section 20-21,159, Comp. St. Supp. 1933, was 
vacated and the sale of the mortgaged premises confirmed. 

The record discloses that appellants were the owners of 
224 acres of land in York county against which the Ameri- 
can Trust Company held a mortgage. Foreclosure proceed- 
ings were commenced and on November 28, 1932, a decree 
of foreclosure was entered in the amount of $19,299.63, 
with interest at 10 per cent., and which on the date of 
hearing in the district court amounted to $25,572. It fur- 
ther appears that taxes were due on said lands at the date 
of the decree in the principal amount of $914.27 and that 
subsequent taxes had not been paid for the years 1931, 
1982, 1933, 1934 and 1935. A computation of the amounts 
due reveals that the liens exceed the sum of $26,000. Sev- 
eral witnesses were called to testify as to the value of this 
land. After considering all of the evidence, we are con- 
vinced that its value does not exceed $20,000. We have held 
in many recent cases that, when it appears from the evi- 
dence that the amount of the mortgage liens exceeds the 
value of the land, a moratory stay should be denied. 
Srajhans v. Mares, 1380 Neb. 924, 267 N. W. 82; Security 
Mutual Life Ins. Co. v. Herpolsheimer Bldg. Co., ante, p. 
149, 271 N. W. 343. 

The record shows that appellants failed to comply with 
the terms of the court’s order in granting the moratorium. 
In Security Mutual Life Ins. Co. v. Herpolsheimer Bldg. 
Co., supra, we said: “Moratorium stays are at all times 
under the control] of the court, and may be reexamined, 
and upon good cause being shown may be modified or va- 
cated at any time.” A failure to comply with the terms 
of the order granting the stay constitutes sufficient cause 
to warrant the district court in vacating the moratory stay. 

Appellants contend that the court erred in confirming 
the sale in that the land sold for an insufficient amount. 
The sale price was $20,000. As we have hereinbefore said, 
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the value of the land as shown by the record does not ex- 
ceed that amount. The trial court did not err in confirming 
the sale. 
No error appearing in the record, the judgment is 
AFFIRMED. 


GEORGE MCGINLEY ET AL., APPELLEES, v. PLATTE VALLEY 
PUBLIC POWER AND IRRIGATION DISTRICT, APPELLANT. 
271 N. W. 864 


Fitep Marcu 9, 1937. No. 29821. 


1. Waters. “Land, to be riparian, must have the stream flowing 
over it or along its borders.” Crawford Co. v. Hathaway, 67 
Neb. 325, 93 N. W. 781. 

2. Eminent Domain: DamacEs. In an action for damages arising 
out of riparian land condemned for a dam and dikes along the 
Platte river in Keith county, the owner is entitled to recover 
for the value of the land condemned and for consequential dam- 
ages to the remainder of his ranch only so far as the conse- 
quential damages affect his use of the governmental sections a 
part of which are included in the land actually taken. 


APPEAL from the district court for Keith county: ISAAC 
J. NISLEY, JUDGE. Reversed. 


E. H. Evans and Beeler, Crosby & Baskins, for appellant. 


Halligan, Beatty, Halligan & Maupin and G. J. McGinley, 
contra. 


Heard before Goss, C. J., GOOD, PAINE and CARTER, JJ., 
and RYAN and KROGER, District Judges. 


Goss, C. J. 

Defendant appeals from a judgment on verdict for $23,- 
813.70, with 6 per cent. interest thereon from November 
19, 1935, which was the date of the overruling of the mo- 
tion for new trial and of the entry of the judgment. 

The action was for damages for taking 68.7 acres of 
land owned by plaintiffs by virtue of deeds coming down 
from the government and of certain accreted land and 
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islands to the center of the present river. The acreage of 
the accreted and island land is not clearly shown in the 
evidence. The action arose out of the condemnation of land 
for a dam and reservoir located on the North Platte river 
in Keith county. The damages were recovered by the Mc- 
Ginleys for the land actually taken and for consequential 
damages to the remainder of their lands by reason of the 
construction of the dam and its necessary dikes to hold a 
reservoir of water. The condemnation took about a mile 
and a half of the McGinleys’ five or six miles of frontage 
on the north side of the river. 

In answer to special interrogatories submitted to the 
jury, they fixed the value of the land actually condemned 
and taken at $3,942.80, and the damages to the other lands 
of the McGinley ranch at $18,400. The difference between 
the sum of these two amounts and the verdict probably re- 
sulted from the computation of interest by the jury from 
the date of condemnation and taking of the land to the 
date of the verdict. 

The consequential damages were submitted to the jury 
and determined by them on the whole ranch, which ex- 
tended irregularly for many miles to the north line of Keith 
county and to some extent into Arthur county on the north. 
Mr. McGinley testified that he has 46,500 acres of deeded 
land, 2,560 acres of school land, and 440 acres of other 
leased land in the ranch, all of the deeded land being in his 
own name except 160 acres which is in his wife’s name; 
that the ranch has 4,000 acres of bottom land and that the 
balance is sandhill pasture land. 

The district objected to this evidence of consequential 
damages to that portion of the ranch extending so far from 
the river. While the McGinley petition claimed damages 
of $35,000, there was evidence of their witnesses that the 
damages to the ranch amounted to what would be at least 
one dollar an acre or $46,000. 

The McGinleys’ petition sets forth that the ranch was 
a compact body with approximately six miles of frontage 
on the river and extending north; that the farm-house, 
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barns, corrals and other improvements are located approxi- 
mately one mile from the village of Keystone, where there 
is a shipping point on the railroad; that the river provides 
running water for its cattle and that there are many 
hundreds of acres of land in the ranch along the north 
bank of the river providing a very high type of hay-meadow 
for the production of hay and other feed for live stock and 
providing winter range; that along the north bank of the 
river a very heavy growth of trees and underbrush exists, 
which is useful for the shelter, protection and care of the 
livestock in the winter months; that plaintiffs run from 
4,000 to 5,000 head of live stock on the ranch; that the res- 
ervoir of water proposed to be held by the dam and dikes 
will hold water to a depth of nine feet in the winter; that 
they will constitute a great menace and an ever-existing 
potential danger to cattle held upon the ranch during the 
winter months,.in that, if any cattle during storms or bliz- 
zards should drift over the bank and into the water as so 
impounded, they will be lost, whereas, the river is naturally 
a shallow stream not productive of such menace; that this 
danger, known to those familiar, will decrease the market 
value of the ranch; that along the stream, prior to the con- 
struction of the works, were a number of water-holes which 
never froze in the severest winter and constituted a place 
to water cattle in the winter and a very valuable asset to 
the ranch, but they are cut off and destroyed by the works 
of the district; that along the entire bank of the river much 
of the timber and underbrush, which provided shelter for 
the cattle in winter from storms and in the calving period, 
has been destroyed or rendered valueless through flooding; 
that the danger of the dam or dikes breaking is a menace 
to the ranch and to improvements by the ranch owners and 
materially reduces its market value. In general it may be 
said that there was evidence supporting all these allega- 
tions of the petition. 

The main questions are as to whether damages to the 
whole ranch, consisting of 46,500 acres of land, are to be 
considered in fixing the consequential damages to the re- 
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mainder of the ranch by reason of the works constructed 
by the district, or whether there is a more limited area of 
the ranch to be considered on this phase, and, if so, what 
is that area? 

In 10 R. C. L. 157, sec. 138, it is said: “In determining 
what constitutes a separate and independent parcel of land, 
when the property is actually used and occupied, unity of 
use is the principal test, and if a tract of land, no part of 
which is taken, is used in connection with the same farm, 
or the same manufacturing establishment or the same en- 
terprise of any other character as the tract, part of which 
was taken, it is not considered a separate and independent 
parcel merely because it was bought at a different time, and 
separated by an imaginary line, or even if the two tracts 
are separated by a highway, railroad or canal.” 

2 Lewis, Eminent Domain (8d ed.) 1207, sec. 698, says: 
“Under the rule that, where part of a tract is taken, dam- 
ages or benefits to the entire tract may be considered, it 
sometimes becomes a question of some difficulty to deter- 
mine what is to be regarded as the entire tract. In general 
it is so much as belongs to the same proprietor as that 
taken, and is continuous with it and used together for a 
common purpose. Thus, the whole of a farm is one tract, 
although it may consist of several government subdivisions, 
or lie partly in different counties, or have its parts sepa- 
rated by a highway or railroad or canal, and though the 
fee of the canal is in the state.” 

The principle that one whose land was condemned was 
not limited in his damages to the particular lot or subdi- 
vision, a part of which was taken, but was entitled to 
damages to his other lands for the direct effect of the tak- 
ing of the lands condemned, began early to find expression 
in our cases. Northeastern N. R. Co. v. Frazier, 25 Neb. 42, 
40 N. W. 604; Blakeley v. Chicago, K. & N. Ry., 25 Neb. 
207, 40 N. W. 956; Atchison & N. R. Co. v. Boerner, 34 Neb. 
240, 51 N. W. 842; Fremont, E. & M. V. R. Co. v. Bates, 40 
Neb. 381, 58 N. W. 959 (where substantial damages were 
affirmed for depreciation of a 320-acre farm, by reason of 
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a railroad run diagonally across one quarter section only). 

In Scace v. Wayne County, 72 Neb. 162, 100 N. W. 149, 
the owner had 313 acres adjoining the city of Wayne, part 
of it in section 16 and part in section 17. The entire tract 
was fenced and used together. A road was established 
cutting off 80 acres from the remainder of the tract. It 
deprived the owner of the use of a well, wind-mill, and 
tank located upon the land taken for the road and necessi- 
tated new fences. The court refused an instruction re 
quested by the owner asking damages for the depreciation 
in value of the whole farm, and instructed the jury to find 
as damages only the fair market value of the land taken 
and the reasonable expense of moving the fence therefrom 
to the side of the road. The judgment was reversed; this 
court holding that the measure of damages was the de- 
preciation in value of the entire tract, less benefits accru- 
ing to the owner. 

Wiles v. Department of Public Works, 120 Neb. 689, 234 
N. W. 918, involved the appropriation of a strip of ground 
across the southeast corner of plaintiff’s 385-acre farm, 
cutting off about 43 acres from the remainder of the farm. 
Plaintiff got a verdict and judgment for $9,000. This was 
reversed as excessive, but was affirmed on condition that 
plaintiff would remit $3,000. The opinion reviews quite a 
number of Nebraska cases and remarks that in none of 
them “‘is the size of the tract as large as in the case at bar, 
i. e., 885 acres.” 

Crawford Co. v. Hathaway, 67 Neb. 325, 93 N. W. 781, 
is invoked by appellant as fixing the rule that consequential 
damages, involved in the condemnation of riparian rights, 
are limited to lands adjoining the riparian lands condemned 
and not extending beyond the government fraction acquired 
-by a single entry or purchase from the government. The 
thirteenth and fourteenth syllabus points in that case say: 

“Land, to be riparian, must have the stream flowing 
over it or along its borders. 

“The extent of riparian land cannot, in any event, ex- 
ceed the area acquired by a single entry or purchase from 
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the government; and whether, in view of the policy of the 
government in the disposition of its public lands, such 
riparian land may exceed the smallest legal subdivision of 
a section—that is, 40 acres—or in lieu thereof, if an irregu- 
lar tract, a designated numbered lot, which is bordered 
by a natural stream, or over which it flows, quere.” 

The text of the opinion, as shown on pages 353 to 356, 
fully elaborates the thesis of the syllabus, cites the authori- 
ties supporting it, and queries, but does not decide, whether 
the riparian rights should be attributed to a governmental 
entry of 40 acres or of a larger quantity of land not ex- 
ceeding 640 acres. 

The McGinleys claimed damages in this case for (1) the 
condemnation of their riparian lands and rights, and (2) 
for damages to the remainder of their ranch by reason of 
the taking or cutting off of rights arising out of their 
riparian ownership. Under the implications of Crawford 
Co. v. Hathaway, supra, no riparian rights attached to any 
of their ranch unless it was an unsevered part of the gov- 
ernmental subdivision possessing the attributes of riparian 
lands along the river. Other parts of the ranch, near or far, 
never had any riparian rights. They never could attain 
them because it was contrary to the nature of things. Ri- 
parian rights are such because they arise from being on the 
banks of a river or stream. 

It is quite apparent that the unity of use rule we have 
quoted from Ruling Case Law and from Lewis on Eminent 
Domain does not apply to damages for taking land and thus 
depriving the owner of his riparian rights therein to the 
same extent as to area as it does where condemnation of 
a part of a farm is had for a railroad or for public works 
where riparian rights are not involved. For the ordinary 
condemnation for use of a railroad or for public works, the 
land that is damaged would seem from the authorities to 
take in all parts of a farm or ranch whose unity of use is 
impaired by the owner’s deprivation of that which is taken 
(though we do not wish to lay down the rule that it would 
affect the uttermost part of a large ranch such as is in- 
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volved here). But where the condemnation of riparian 
land takes place, the rule of unity of use is confined to the 
damages suffered by the owner on the governmental frac- 
tion of the land, a part of which is taken. The reason for 
thus limiting the area for which damages may be claimed 
is that the riparian rights which are taken arise out of the 
fact that the owner, or his predecessor, obtained title to 
his riparian land from the government. Lands farther re- 
moved from the stream or river, though obtained from the 
same source, had no riparian rights whatever, no matter 
by whom owned. This we think is the logical rule. It is 
clearly the rule set forth in Crawford Co. v. Hathaway, 
supra. Though that case does not decide whether the dam- 
aged area, where riparian rights are condemned, is 40 acres 
or 640 at the maximum, we think the policy is left to be 
determined in the circumstances of each particular case; 
and that the damages to the remainder of the ranch in- 
volved here, by reason of the unity of use of the ranch, are 
confined to those sections of land parts of which are actual- 
ly deprived of their riparian rights by reason of the land 
taken by the district for its use. We extend the right to 
recover to a whole section more or less arbitrarily, but 
chiefly because in that territory it has been possible to 
acquire a section of land from the government. 

It follows that the district court erred in its instructions 
and in the admission of evidence allowing the jury to fix 
consequential damages to the vaster area of the ranch in- 
volved. The judgment of the district court is reversed and 
the cause is remanded for a new trial in harmony with this 
opinion. 

REVERSED. 
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LEONARD DOESCHER, APPELLEE, V. WILLIAM ROBINSON ET 
AL., APPELLANTS. 
271 N. W. 784 


FILED MARCH 9, 1937. No. 29822. 


1, Trial. Where there is a conflict of testimony in an action for 
false imprisonment, credibility of witnesses and weight of evi- 
dence are questions for the jury. 

2. False Imprisonment. “False imprisonment is the unlawful re- 
straint of a person without his consent either with or without 
process of law.” Johnson v. Bouton, 35 Neb. 898, 53 N. W. 995. 

DamacGEs. The law does not prescribe a definite rule 

for the ascertainment of the exact amount recoverable for false 

imprisonment. 


: The amount recoverable for false imprison- 

ment is such a sum as will fairly and reasonably compensate 

plaintiff for the pecuniary damage which the jury, in their 
sound discretion, under proper instructions, may find, from the 
eiuit was caused by the wrongful acts of defendants. 

In an action for false imprisonment, a ver- 
dict in ‘Savoe of plaintiff for $1,000 held sustained by the evi- 
dence. 

6. Appeal. An order excluding as evidence a deposition not filed 
a day before trial held not erroneous, where the filing is required 
by statute. Comp. St. 1929, sec. 20-1261. 

An order overruling a motion for a continuance at the 

end of a trial, if within the sound discretion of the trial court, 

is not erroneous. 


APPEAL from the district court for Douglas county: 
WILLIAM A, REDICK, JUDGE. Affirmed. 


Mapes, Johnson & Maynard, for appellants. 
Sutton & Fromkin, contra. 


Heard before ROSE, GOOD, PAINE and CARTER, JJ., and 
RYAN and Krocer, District Judges. 


RoseE, J. 

This is an action to recover damages in the sum of 
$12,000 for false imprisonment. Upon a trial of the cause 
the jury rendered a verdict in favor of plaintiff for $1,000. 
From a judgment therefor defendants appealed. 

Plaintiff was an unmarried man 24 years of age, resided 
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with his parents on a farm near Beemer and assisted in 
farming 200 acres of land. 

Defendants, as the cause was submitted to the jury, were 
William Robinson, Frank Rubin, Edward Bishop, and Inter- 
state Detective Agency, a corporation. The three men 
named as detectives were members of the detective agency 
and conductd it. Gottlieb Schlecht had a contract with the 
detective agency under which it agreed to investigate and 
assist In bringing to justice any person guilty of larceny 
from him. He died in May, 1933, and later there were 
rumors that personal property belonging to his estate had 
been stolen and defendants began to perform for the ad- 
ministrator their contract as detectives. One of them met 
plaintiff on a street in Beemer July 1, 1933, invited him 
into an automobile, drove around with him for an hour or 
two, accused him of stealing some of the missing property 
and afterward released him. While plaintiff was cultivating 
corn July 5, 1988, the three detectives, two with guns 
visible in holsters, without any warrant or other process, 
approached him in the cornfield, left his team standing 
where it stopped, took him into their car, drove to different 
farms, accused him of thefts in the presence of third per- 
sons, and one of the defendants, with directions from the 
others, took him to West Point, the county seat, in the 
evening, and turned him over to the sheriff who kept him 
in jail for 48 hours. On his way home he walked three 
miles. The automobile rides and the imprisonment in the 
county jail were proved by the evidence on both sides. 

The substance of the defense was that plaintiff confessed 
to the thefts and that defendants acted without malice in 
the performance of duty, with reasonable and probable 
cause to believe plaintiff guilty. 

False imprisonment was clearly proved, and every fact 
upon which defendants relied for a defense was refuted by 
sufficient competent evidence which the jury believed. 

On appeal defendants contend that there were no dam- 
ages and that the evidence does not sustain the verdict for 
$1,000. There is nothing in the record to show that plain- 
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tiff was not a normal, unmarried man 24 years of age. 
His reputation had not been sullied by any former arrest 
or imprisonment for a criminal offense. He had never be- 
fore been troubled by detectives or police officers. No prose- 
cuting officer, detective or private individual ever filed a 
complaint against him. There was no such complaint in 
the present instance. His right to his inheritance of life, 
liberty and the pursuit of happiness had not formerly been 
disturbed. It is fair to infer, therefore, that his conscience 
had not been hardened by crimes or contests in criminal 
courts and that he was subject to the natural reactions of 
an innocent person whose rights have been invaded by 
unlawful acts of detectives. The evidence justified the jury 
in finding that plaintiff was under arrest against his will 
while he was taken for rides among farmers in his com- 
munity and accused of stealing property belonging to the 
estate of Gottlieb Schlecht—a deceased neighbor who had 
lived, roomed and boarded with plaintiff’s parents for 21 
years, up to the time he was taken to the hospital during 
his last illness. The evidence tends to prove also that plain- 
tiff was under arrest and imprisoned in an automobile after 
he was taken from his work in the cornfield by the armed 
defendants; that he was under arrest on his way to West 
Point; that he was prevented from communicating with his 
parents and with an attorney while in jail. Defendants 
themselves proved that they tried hard to have plaintiff 
charged with grand larceny, a threat to make him answer 
for a penitentiary offense. They told their stories to the 
county attorney and to the sheriff and plaintiff was re- 
leased from custody after 48 hours in jail. 

Defendants assert that plaintiff did not suffer any pe- 
cuniary damage. The law, however, does not put the har- 
rowing experiences, to which they subjected him, on the 
same footing as the freedom, repose and comfort he en- 
joyed in the cornfield and in the home of his parents and 
in the society of friends. There is evidence that his reputa- 
tion in his community was impaired; that he was shunned; 
that he was not invited to parties and other social gather- 
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ings as formerly; that he remained at home; that he 
was depressed; that it was a year before he was re- 
stored to former conditions; that he lost much every normal, 
innocent young man holds dear. While there was no direct 
testimony of “mental anguish,” in that identical term, in- 
ference of humiliation, disgrace and mental suffering arose 
from circumstances and natural reactions from the wrong- 
ful acts of defendants. There is testimony, however, that 
plaintiff “acted kind of scared” after he returned home. 
Fear inspired by unlawful acts may be an element of 
- damage. 

Credibility of witnesses and weight of evidence were 
questions for the jury. The instructions protected defend- 
ants in every right which the law gave them. The law is: 
“False imprisonment is the unlawful restraint of a per- 
son without his consent either with or without process 
of law.” Johnson v. Bouton, 35 Neb. 898, 53 N. W. 995. 
The law does not prescribe a definite rule for the ascertain- 
ment of the exact amount recoverable for false imprison- 
ment. The rule often stated is that the amount recoverable 
is such a sum as will fairly and reasonably compensate 
plaintiff for the pecuniary damage which the jury under 
proper instructions may find, from the evidence, was caused 
by the wrongful acts of defendants. What is fair and rea- 
sonable damage is in the sound discretion of the jury. With- 
in the meaning of these rules of law in connection with 
all the evidence considered from every standpoint, there is 
no substantial ground for setting aside the verdict as 
unsupported by the evidence or as excessive. 

The judgment is also attacked on the ground that the 
trial court erred in excluding a deposition deemed by de- 
fendants essential to their defense. The rejected deposition 
was offered in evidence in violation of the following provi- 
sion of statute: 

“Every deposition intended to be read in evidence on the 
trial must be filed at least one day before the day of trial.” 
Comp. St. 1929, sec. 20-1261. 

The trial court found there was no excuse for the delay 
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and the record fails to disclose error in the exclusion of the 
deposition. 

Defendants also challenge as erroneous the overruling of 
a motion for a continuance. This motion was presented 
near the close of a long trial after plaintiff had made his 
case and after defendants had adduced all their evidence 
except the rejected deposition. Since the deposition was 
properly excluded, the refusal to grant a continuance was 
in the discretion of the trial court. Neither an abuse of dis- 
cretion nor an error in the ruling is shown by the record. 
Prejudicial error has not been found in the proceedings 
and judgment below. 

AFFIRMED. 


BERTHA WEIDENFELD, APPELLANT, V. OSCAR A. OLSON, AP- 
PELLEE. . 
271 N. W. 806 


FILED Marcu 9, 1987. No. 29809. 


1. Evidence. Parol evidence is inadmissible to prove a collateral 
or contemporaneous oral agreement to vary or contradict the 
terms of a written lease, which, upon inspection, appears to be 
a complete contract, embracing all the particulars necessary to 
make a perfect agreement and designed to express the whole 
arrangement between the parties. 

“The rule that parol evidence is admissible to prove 
that contemporaneously with, or preliminary to, the execution 
of a written contract the parties entered into a distinct oral 
agreement on some collateral matter or as a condition on which 
the performance of the written contract is to depend, does not 
apply where the written contract is complete in itself and un- 
ambiguous, and where it expresses a contractual consideration.” 
Spiegal & Son v. Alpirn, 107 Neb. 238, 185 N. W. 415. 

3. Attorney and Client. “An attorney employed to collect a debt has 
not by virtue of his general employment authority to release a 
debtor except upon payment of the full amount of the debt in 
money.” Smith v. Jones, 47 Neb. 108, 66 N. W. 19. 


APPEAL from the district court for Cedar county: MARK. 
. J. RYAN, JUDGE. Reversed, with directions. 
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Spillman & Ptak, for appellant. 
Burkett & Robinson, contra. 


Heard before ROSE, GOOD and CARTER, JJ., and KROGER, 
District Judge. 


Goon, J. 

November 13, 1931, plaintiff and defendant entered into 
a written lease, by the terms of which plaintiff leased to 
defendant a farm from the 1st day of March, 1932, to the 
Ist day of March, 1937. The lease provided that defendant 
should pay as rental the sum of $3,200, payable as follows: 
$320 on the Ist day of October, 1932, and a like amount on 
the Ist day of October thereafter for each of the succeed- 
ing four years ; $320 on the Ist day of January, 1933, and a 
like amount on the Ist day of January for the succeeding 
four years. These 10 payments were evidenced by 10 
promissory notes, each bearing interest at the rate of 10 
per cent. per annum from maturity. 

Three causes of action are set out in the petition. The 
first cause is for a balance of $50, alleged to be due on the 
note maturing January 1, 1934. The second and third de- 
clare for the full amount of the notes maturing, respective- 
ly, October 1, 1934, and January 1, 1935. 

In his answer defendant alleged that the rental provided 
for in the written lease was only tentatively fixed, and that 
there was a contemporaneous oral agreement, made at the 
time of the execution of the lease, that, in case of a poor 
year or a poor crop, the plaintiff would throw off a part of 
the cash rent and make a just and equitable deduction, and 
defendant alleged that he relied upon said oral agreement; 
that the year 1934 was very poor; that the crop was ex- 
tremely poor and almost a total failure, and that by reason 
thereof there had been a partial failure of the consideration 
of said notes, and that defendant was not indebted to plain- 
tiff for the full amount of said notes, but was willing to 
pay, and was liable only for, a just, fair and equitable rent 
for the year 1934. As a further defense to the first cause 
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of action, defendant alleged that 19338 was a poor crop year 
and that plaintiff had consented to accept $540 for that 
crop year, and that such amount had been paid, and he 
therefore claimed there was nothing due upon the note 
due January 1, 1934. 

By stipulation of the parties the new matter in the 
answer was treated as denied. At the close of defendant’s 
evidence, plaintiff moved for a directed verdict upon each 
of the causes of action. The motion was overruled. There- 
upon, the plaintiff put in rebuttal testimony, and after the 
close of all the testimony the court sustained a motion by 
defendant to direct a verdict for him on the first cause of 
action, and again overruled plaintiff's renewal of her mo- 
tion for a directed verdict on the second and third causes 
of action. The cause was submitted to the jury, which re- 
turned a general verdict for the plaintiff in the sum of 
$225. Plaintiff has appealed. 

Many errors are urged, but we shall consider only those 
that are essential to a determination of the cause. 

Plaintiff complains because the court permitted oral evi- 
dence of an alleged contemporaneous oral agreement as to 
a reduction in the rental, in the event of a poor crop year 
or failure of crops. 

We think the rule relating to parol testimony to vary or 
contradict a written instrument is aptly set forth in Spiegal 
& Son v. Alpirn, 107 Neb. 233, 185 N. W. 415. It was there 
held: 

“Where the statement in a written instrument as to the 
consideration is more than a mere statement of fact or 
. acknowledgment of the payment of a money consideration, 
and is of a contractual nature, parol or extrinsic evidence 
is not admissible to vary or contradict the consideration 
expressed. 

“The rule that parol evidence is admissible to prove that 
contemporaneously with, or preliminary to, the execution 
of a written contract the parties entered into a distinct oral 
agreement on some collateral matter or as a condition on 
which the performance of the written contract is to depend, 
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does not apply where the written contract is complete in 
itself and unambiguous, and where it expresses a con- 
tractual consideration.” 

In the opinion it was said (p. 245): “The test which 
most of the courts have applied to determine whether parol 
evidence is admissible to prove a collateral agreement is 
whether or not the writing appears upon inspection to be a 
complete contract, embracing all the particulars necessary 
to make a perfect agreement and designed to express the 
whole arrangement between the parties, and whether or 
not the parol evidence is consistent with, and not contra- 
dictory of, the written instrument.” Among other decisions 
by this court, holding to a like tenor, are the following: 
Wessell v. Havens, 91 Neb. 426, 186 N. W. 70; Smith v. 
Bailey, 105 Neb. 754, 181 N. W. 926; Schuster v. North 
American Hotel Co., 106 Neb. 679, 186 N. W. 87; Security 
Savings Bank v. Rhodes, 107 Neb. 223, 185 N. W. 421; 
Erwin v. Kuhlman, 130 Neb. 249, 264 N. W. 676. 
~ In the instant case, from an inspection of the written 
lease, it appears to be a complete instrument, embracing 
all of the particulars necessary to make a perfect agree- 
ment and designed to express the whole arrangement be- 
tween the parties. It is not a mere receipt or acknowledg- 
ment of the amount of rental to be paid, but the considera- 
tion is contractual in its nature. The oral evidence, offered 
and admitted, of the alleged contemporaneous oral agree- 
ment tends to directly contradict and vary the terms of 
that instrument. We think the evidence was improperly 
admitted. Moreover, the evidence is insufficient to estab- 
lish the making of such an oral agreement. According to 
defendant’s evidence, when plaintiff called upon him at the 
farm prior to the making of the written lease, there was a 
conversation in which he asked that plaintiff execute a 
lease, permitting him to pay share or crop rent, in the 
event of a poor year or crop failure; she answered she 
was unwilling to do that, but said she would rather throw 
off some of the cash rent than lease for grain or share 
rent. Thereafter, they went to the town of Hartington some 
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miles distant, where the lease and notes were drawn by a 
banker, who testified that he put into the contract what the 
parties desired and expressed to him. There was no agree- 
ment on the part of the plaintiff that she would take less 
than the rental stipulated for in the lease. The evidence, 
therefore, even if it had been admissible, was insufficient to 
establish the alleged oral agreement. The alleged oral agree- 
ment was not contemporaneous with, but was some time 
in advance of, the execution of the lease and the promissory 
notes. 

Defendant cites and relies upon a number of decisions 
by this court where exception to the general parol evidence 
rule is recognized. Among them are Norman v. Waite, 30 
Neb. 302, 46 N. W. 639; First Nat. Bank v. Burney, 91 Neb. 
269, 186 N. W. 37, overruled in ‘Security Savings Bank v. 
Rhodes, supra; Seminole Bond & Mtg. Co. v. Investors 
Realty Co., 127 Neb. 193, 254 N. W. 732; and some earlier 
cases, which are fully distinguished in the case of Spiegal 
& Son v. Alpirn, supra. In the Seminole Bond & Mtg. Co. 
case, the general rule is recognized, but, under the facts 
stated in that case, it was held to be an exception to the 
rule. None of the above cases is applicable to the facts dis- 
closed by the record in the instant case. The record in this 
case does not warrant the application of any exception to 
the parol evidence rule. 

With reference to the defense as to the balance due upon 
the first cause of action, the record shows that plaintiff had 
placed that note in the hands of an attorney for collection, 
who, without authority, made thereon this indorsement: 
“By agreement $50.00 deducted. $270.00 paid on this note. 
$9.00 int paid on this note. Payments made April 28, 1934.” 
Defendant contends that plaintiff had authorized such pay- 
ment or deduction in a letter written by her, which was in- 
troduced in evidence. That letter was clearly an offer to 
compromise. It was dated February 16, 1933, and stated 
that she would accept $540 for that year’s rent “if you 
pay now.” The offer was not accepted, and the payment was 
not made, in any event, until more than two months later. 
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“An attorney employed to collect a note has no implied 
authority to discharge debtor from liability on receipt of a 
lesser amount than that due. 

‘An agent or attorney may not, without express authori- 
ty, compromise or settle a claim or release a debtor from 
his obligation without receiving the full amount due.” 
People’s State Bank v. Bloch, 249 Mich. 99, 227 N. W. 778. 

In Smith v. Jones, 47 Neb. 108, 66 N. W. 19, it was held: 
“An attorney employed to collect a debt has not by virtue 
of his general employment authority to release a debtor 
except upon payment of the full amount of the debt in 
money.” To the same effect is Hamrick v. Combs, 14 Neb. 
881, 15 N. W. 781. See, also, Fitzgerald v. Fitzgerald & 
Mallory Construction Co., 44 Neb. 463, 62 N. W. 899. 

From a consideration of the entire record, it appears 
that there was no valid defense to any of the three causes 
of action, and the trial court should have sustained plain- 
tiff’s motion, at the conclusion of defendant’s evidence, to 
direct a verdict for plaintiff as to each of said causes of 
action. 

It follows that the judgment of the district court is er- 
roneous and is reversed and the cause remanded, with di- 
rections to enter judgment for plaintiff, as prayed, upon 
each of the three causes of action. 

REVERSED. 


MAMIE DYMAK, APPELLEE, V. HASKINS BROTHERS & COM- 
PANY ET AL., APPELLANTS. 
271 N. W. 860 


FILED MARCH 9, 1937. No. 29975. 


1, Master and Servant: WoORKMEN’S COMPENSATION LAW: Com- 
PENSABLE INJURY. Evidence examined, and held to establish 
that appellee suffered an injury resulting from an accident aris- 
ing out of and in the course of her employment. 

Injury from strain or overexertion 

due to a physical condition predisposing the employee to injury 

is an injury within the terms of the Nebraska workmen’s com- 
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pensation act, even though had the person been sound in every " 
particular the strain would not have been sufficient to occasion 
any serious physical injury. 


3. “Under the employers’ liability act * * * the 
inquiry aes the extent of an injury to an employee should 
be directed to his condition at the time of the examination or 
trial.’ Updike Grain Co. v. Swanson, 103 Neb. 872, 174 N. W. 
862. 

4, Parties are entitled to a final determination 


of the character of the disability, the full amount to be re- 
covered, and the times when this amount shall be paid; in other 
words, to a complete disposition of the case. 

5. Allowance of compensation to attending physician employed by 
plaintiff, under circunistances of this case, approved. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Affirmed. 


Brome & Thomas and Harold A. Moore, for appellants. 
Anson H. Bigelow and Philip Abboud, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE and 
CARTER, JJ., and CHAPPELL, District Judge. 


EBERLY, J. 

This is a proceeding instituted in this court by Haskins 
Brothers & Company and Great American Indemnity Com- 
pany, to review an award of compensation made by the 
district court for Douglas county against the appellants 
and in favor of Mamie Dymak on July 18, 1936. 

Section 48-174, Comp. St. Supp. 1935, provides that this 
judgment, so appealed from, may be “modified or set aside 
only upon the following grounds: (1) That the court 
acted without or in excess of its powers. (2) That the 
judgment, order or award was procured by fraud. (3) 
That the findings of fact are not conclusively supported by 
the evidence as disclosed by the record, and if so found, 
the cause shall be considered de novo upon the record. (4) 
That the findings of fact by the court do not support the 
order or award.” 

It appears that the original order appealed from was 
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entered in the Nebraska workmen’s compensation court, in 
the following terms: 

“1. That on or about April 19th, 1935, ihe plaintiff was 
in the employ of the defendant Haskins Brothers & Com- 
pany, a corporation, as a wrapping machine operator in 
and about the soap factory operated by the said defendant 
in Omaha, Nebraska, at a weekly wage of $13.00; that on 
or about said date, while plaintiff was attempting to start 
the wrapping machine, pulling the clutch not being suffi- 
cient to start the machine, plaintiff held to the clutch with 
one hand and stooped so that she could turn the fly wheel 
with the other hand, and in so doing severely wrenched her 
back in and about the sacro-iliac region, tearing and sprain- 
ing the bones, ligaments and muscles and soft tissues in 
and about said sacro-iliac region; that said accidental in- 
jury arose out of and in the course of plaintiff’s said em- 
ployment. 

“2. That by reason of said accident and the resultant 
‘injuries, plaintiff was temporarily totally disabled from 
and after April 19th, 1935, to and including January 18th, 
1936, a period of 34 weeks, for which period plaintiff is 
entitled to $8.67 each week; that plaintiff’s temporary total 
disability was immediately followed by permanent partial 
disability traceable to said accident and said permanent 
partial disability is found to be 50% of normal, for which 
plaintiff is entitled to $4.33 each week for a period of 266 
weeks from and after January 13th, 1936.” 

Such award also contained an allowance for medical 
services and for legal services. 

In the district court for Douglas county, the award of 
the compensation court was sustained. 

Under the statutory limitations already referred to, this 
appeal presents the question of the correctness of this 
judgment. 

The order entered is certainly within the powers of the 
compensation court. Fraud is not alleged, neither is it 
contended “that the findings of fact by the court do not 
support the order or award.” 
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There is no question under the evidence that appellee 
suffered an injury resulting from an accident arising out 
of and in the course of her employment. She is therefore 
entitled to compensation, unless her right thereto is nega- 
tived by appellants’ contention that “Medical evidence is 
conclusive that plaintiff had a congenital defect of the 
sacro-iliaec region.” 

The following is, in substance, an accurate description of 
the physical condition of plaintiff as it existed prior to the 
accident: The X-rays disclosed an abnormal relation be- 
tween the position of the sacrum and the lumbar spine. 
The position of the sacrum is more horizontal than normal. 
Normally the sacrum occupies, or is in, a plane at an angle 
with the plane of the lumbar spine, the angle being about 
45 degrees with the angle at the front, with the apex of the 
angle at the front. In this case the sacrum is almost hori- 
zontal, so that the angle is close to 80 or 90 degrees. This 
is not the result of the accident, but rather is a congenital 
thing. According to the testimony of the experts, this type 
of back constitutes one that is weaker than a normal spine; 
more susceptible to strain than a normal spine. 

The appellants cite Gilkeson v. Northern Gas Engineering 
Co., 127 Neb. 124, 254 N. W. 714. In that case Gilkeson’s 
witnesses’ testimony tended to establish that a mitral re- 
gurgitation which existed subsequent to the accident, to 
which he had been subjected, was caused by it, and was due 
to the stress and strain thrown upon him. But from a con- 
sideration of all the evidence, this court concluded that 
Gilkeson had a mitral regurgitation and disability there- 
from prior to and at the time of the exertion the accident 
imposed upon him, and that it was not increased in extent 
by the same. The rule invoked by these facts is wholly in- 
applicable here, where the undisputed evidence is that the 
plaintiff worked for defendant, Haskins Brothers & Com- 
pany, more than eleven years, and prior to this accident 
had never had an accident or drew compensation. There is 
no evidence that prior to the accident here in suit she ever 
suffered from a strain or injury in the sacro-iliac region. 
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The facts in the instant case invoke the application of the 
well recognized principle, viz.: “Injury from strain or over- 
exertion due to a physical condition predisposing the em- 
ployee to injury is an injury within the terms of the 
various workmen’s compensation acts authorizing compen- 
sation for injuries, personal injuries, accidental injuries, or 
personal] injuries by accident, even though had the person 
been sound in every particular the strain would not have 
been sufficient to cause his death or provoke any serious 
physical injury.” 71 C. J. 607. See, also, Bunker v. Motor 
Wheel Corporation, 231 Mich. 334, 204 N. W. 110; Hackley- 
Phelps-Bonnell Co. v. Cooley, 173 Wis. 128, 179 N. W. 590. 

The amount of the award of compensation is challenged 
as being excessive. 

“Under the employers’ liability act * * * the inquiry re- 
specting the extent of an injury to an employee should be 
directed to his condition at the time of the examination or 
trial,” and subject to the right to make application for a 
modification any time after six months from the date of 
the award. Updike Grain Co. v. Swanson, 103 Neb. 872, 
174 N. W. 862. 

In Poast v. Omaha Merchants Express & Transfer Co., 
107 Neb. 516, 186 N. W. 540, Day, J., in delivering the 
opinion of this court, employed the following language: 
“A fair construction of the law would imply that where 
an employee sustains an injury resulting in temporary total 
disability, but of such a character that the extent (dura- 
tion) of the disability cannot then be determined, the em- 
ployee is entitled to receive compensation under subdivision 
1 of section 3662 (now section 48-121, Comp. St. 1929), 
until such time as a cure is effected, or until it can be de- 
termined definitely what percentage of permanent partial 
loss the employee will suffer.” 

Again, the courts of a sister state have had for con- 
sideration these facts: “An employee’s back was wrenched 
in an accident. It failed to get well in the time an ordinary 
wrenched back would, and arthritis was found. There was 
no way of determining just when the disability from the 
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accident ceased and that from arthritis began. It was held 
that, so long as disability continues within the legal limit 
of 300 weeks, compensation should continue. The man had 
had no trouble up to the time of the accident, so the burden 
of proof was held to be on the employer to show that the 
disability caused by the accident stopped.” 2 Schneider, 
Workmen’s Compensation Law (2d ed.) 1362, citing Fitz- 
simmons v. State Industrial Commission, 120 Okla. 31, 250 
Pac. 111. 

The evidence relating to plaintiff’s disability at the time 
of the trial has been read and considered. That it is con- 
flicting may be conceded. To set it out at length would 
unduly lengthen this opinion and would serve no purpose. 
The parties are “entitled to a final determination of the 
character of the disability, the full amount to be recovered, 
and the times at which this amount shall be paid; in other 
words, to a complete disposition of the case.” Schlesselman 
v. Travelers Ins. Co., 111 Neb. 65, 195 N. W. 466. See, also, 
Wingate v. Hvans Model Laundry, 123 Neb. 844, 244 N. W. 
635. 

This determination must be made on the evidential facts 
as they exist at the date of the trial, even though further 
treatment might reduce the degree of permanent disability, 
the employer finding his protection, in the event of a sub- 
sequent reduction of the degree of the disability, in an ac- 
tion to decrease the amount of payments decreed to be 
paid. So considered, the evidence in the record sustains the 
judgment of the trial court. 

The recovery for services of a competent physician, em- 
ployed by appellee to treat the injury resulting from the 
accident in suit, is challenged. To sustain this contention, 
reliance is placed on the doctrine announced in Radil v. 
Morris & Co., 103 Neb. 84, 170 N. W. 363. In the present 
case, the proof is that the defendant Haskins Brothers & 
Company wholly failed to notify its employees (including 
appellee) of the physician employed by it, or the arrange- 
ment made for their care in the event of injury. 

In discussing the question involved in this case, the au- 
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thor of Schneider’s Workmen’s Compensation Law, employs 
the following language: “The following statement by the 
court in this case will apply to most of the American com- 
pensation acts except as to the time limit therein men- 
tioned: ‘The obligation to furnish medical and hospital serv- 
ices for the first two weeks after the injury, is imposed on 
the insurer by the express words of the act. This duty 
must be performed or reasonable efforts made to that end 
before the statutory obligation is satisfied. “Furnish” 
means to provide or supply. Its significance may vary with 
the connection in which it is found. It is used here to de- 
scribe a duty placed upon an insurer respecting a work- 
man who receives ‘‘a personal injury arising out of or in 
the course of his employment.” Such a person is manifestly 
presumed by the act to be under more or less physical 
disability and hence not in his normal condition of ability 
to look out for himself. The word “furnish” in this con- 
nection imports something more than a passive willingness 
to respond to a demand. It implies some degree of active 
effort to bring to the injured person the required humani- 
tarian relief. Reasonably sufficient provision for render- 
ing the required service must of course be made. Then 
either express notice must be given to the employee or 
there must be such publication or posting of the informa- 
tion as warrants the fair inference that knowledge has 
reached the employee.’ ”’ 2 Schneider, Workmen’s Compen- 
sation Law (2d ed.) 1614. 

Coupled with this failure on part of appellants, evidence 
in the record before us tends to support the conclusion that 
the physician employed by the appellant Haskins Brothers 
& Company, first appeared at the home of appellee, where 
she was confined to her bed, on the third day after the acci- 
dent, and, though afforded ample opportunity, failed to 
render the necessary services, and, in fact, consented to 
the continuance of the services of the physician who had 
been employed by the injured party. Under these circum- 
stances the allowance made by the district court was cor- 
rect. 
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Upon due consideration of the cross-appeal, in the light 
of the facts in the record, and the authorities cited by 
appellee, we find that she is not entitled to an award of 
compensation for life under subdivision 1 of section 48-121, 
Comp. St. 1929. However, it appears that the appellee is 
entitled to an allowance of attorney fees for services of her 
attorneys on this appeal, which is fixed at $150. 

It follows, therefore, that the findings and award of the 
district court appealed from are, in all respects, correct, 
and are 

AFFIRMED. 


GEORGE W. HASSETT, APPELLEE, V. JAMES D. DURBIN ET AL.: 
FRED A. BUCHFINCK, APPELLANT. 
271 N. W. 867 


FILED Marcu 9, 1987. No. 29893. 


1. Judgment. If it appears that no jurisdiction was acquired over a 
defendant in the manner required by law, a judgment rendered 
against him is void. 

A void judgment is in reality no judgment at all, It 

does not bind the person against whom it is rendered. It may 

be impeached in any action, direct or collateral. 


APPEAL from the district court for Chase county: 
CHARLES E. ELDRED, JUDGE. Reversed, with directions. 


Meeker & Curtis, for appellant. 
Sterling F. Mutz and Clyde Anderson, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY, 
PAINE and CARTER, JJ. 


PAINE, J. 

This is a proceeding upon a motion to cancel 4 sheriff’s 
deed and set aside the decree of foreclosure, sale, and con- 
firmation, for the reason that service by publication was 
made upon the owner of the equity of redemption when he 
was a resident at the time of Ord, Nebraska. From a de- 
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cree denying such motion, an appeal was taken to this 
court. 

In December, 1932, a petition for the foreclosure of a 
mortgage of $4,000 was filed by the plaintiff, George W. 
Hassett. Among the defendants named therein were Fred 
A. Buchfinek and his wife, Freda K. Buchfinck, and para- 
graph eight of the petition alleges that they claim a right, 
title, interest, or estate in said property, but that it is 
junior and inferior to the plaintiff’s mortgage. The precipe 
directed that a summons be issued for four of the defend- 
ants to be served in Chase county, Nebraska, but no service 
was made on the Buchfincks except by a newspaper publi- 
cation, beginning December 15, 1932, and showing that 
answer day was January 30, 1933. On February 20, 1934, 
the decree of foreclosure was entered, and a return to the 
order of sale was made on April 11, 1934, and sheriff’s 
deed was issued to the plaintiff. 

On February 16, 1935, a motion was filed by Fred 
A. Buchfinck, asking that the decree of foreclosure, the 
sheriff’s sale, and the order of confirmation be set aside 
and the sheriff’s deed be canceled as void, for the reason 
that the defendant was not served with summons, and that 
at the time the notice by publication was given he was a 
resident of Ord, Nebraska, all of which was set out more 
fully in the affidavit attached to said motion, and a copy 
of said notice was served upon the plaintiff, George W. 
Hassett, who filed a demurrer challenging the sufficiency of 
the motion, which demurrer was overruled. A second de- 
murrer was filed on November 18, 1935, setting out de 
fects in the application to set aside the decree, and the mo- 
tion to strike this demurrer was overruled, and an amended 
answer was thereupon filed by the plaintiff, alleging that 
no notice of the application to set aside said decree was 
served upon the other defendants in the case; that the 
motion does not state facts justifying a court of equity in 
setting aside the decree, in that it is not set out that the 
said Buchfinck has any defense to the action, or is ready 
and able to redeem the property from the mortgage, nor 
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does it show that the real estate is of sufficient value to 
pay the mortgage and leave any equity for the said Buch- 
finck. It was further set out in the amended answer that 
the plaintiff served the said Buchfinck by publication be- 
lieving in good faith that he was a nonresident of Nebraska, 
for letters had been addressed to him in Colorado which had 
not been returned, and setting up other defenses to said 
motion. 

For the purposes of this decision, this court will consider 
that the only issue in the case is whether the decree, sale, 
and sheriff’s deed, based upon service by publication upon 
the holder of the record title, are void if it appears that he 

was a resident of the state at the time. 

In the trial of the case oral evidence was introduced a 
said Buchfinck showing that he moved his family from 
Holyoke, Colorado, to Ord, Nebraska, on August 12, 1932, 
renting an apartment there, into which he moved his furni- 
ture, and at once bought out a restaurant in Ord, and as 
soon as he had painted and cleaned it up he engaged in the 
restaurant business at Ord, Nebraska, and was engaged in 
the same business at the time of this trial; that when he 
moved to Ord it was with the intention of establishing his 
residence there. That he purchased the south half of section 
28-6-41, Chase county, in the fall of 1932, and recorded his 
quitclaim deed on October 14, 1932, which deed appears to 
be in the form of a special warranty deed, warranting 
against all claims and demands of the grantors therein. 

The assignments of error of the trial court, in overruling 
the motion to vacate and set aside the decree, sale, and 
deed, are on the ground that the judgment is contrary to 
the law and contrary to the evidence. 

Every resident of Nebraska is entitled to notice before 
being divested of his property, and service by publication 
may only be had on defendants, and the court can acquire 
jurisdiction of a defendant only as provided by statute. 
Herman v. Barth, 85 Neb. 722, 124 N. W. 135; German 
Nat. Bank v. Kautter, 55 Neb. 108, 75 N. W. 566; Wagner 
v. Lincoln County, 80 Neb. 473, 114 N. W. 574; Scott v. 
McNeal, 154 U.S. 34. 
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Proceedings taken in courts of general jurisdiction are 
presumed to be regular and in conformity with law, but 
when it is made to appear that no jurisdiction was acquired 
over the defendant, then the judgment rendered is void, 
and its invalidity may be shown in any action in which it 
may be called in question. Chicago, B. & Q. R. Co. v. Hitch- 
cock County, 60 Neb. 722, 84 N. W. 97; Topliff v. Richard- 
son, 76 Neb. 114, 107 N. W. 114. 

Even though the decree recites that due and legal service 
by publication has been made, if it appears that the court 
has no jurisdiction to enter such original decree the judg- 
ment is void and a nullity. Foster v. Foster, 111 Neb. 414, 
196 N. W. 702. 

A void judgment may be entirely disregarded upon hav- 
ing its jurisdictional infirmity exposed. Proceedings in 
equity are peculiarly appropriate for the exposure of this 
infirmity, and after full opportunity has been given to those 
who seek to sustain as well as to those who seek to avoid 
the judgment, if it satisfactorily appears that the defend- 
ant was not summoned, and had no notice of the suit, a 
sufficient excuse is shown for his neglect to defend, and 
equity will not allow the judgment, if unjust, to be used 
against him, no matter what jurisdictional recitals it con- 
tains. 3 Freeman, Judgments (5th ed.) sec. 1228. See, 
also, Kaufmann v. Drexel, 56 Neb. 229, 76 N. W. 559; 
Rasmussen v. Rasmussen, 131 Neb. 724, 269 N. W. 818. 

As to the person against whom a void judgment is ren- 
dered, it binds him in no degree whatever, it has no effect 
as a lien upon his property, it does not raise an estoppel 
against him. As to the person in whose favor it professes 
to be, it places him in no better position than he occupied 
before; it gives him no new right, but an attempt to enforce 
it will place him in peril. As to third persons, it can neither 
be a source of title nor an impediment in the way of enfore- 
ing their claims. It is not necessary to take any steps to 
have it reversed, vacated, or set aside. But whenever it is 
brought up against the party, he may assail its pretensions 
and show its worthlessness. It is supported by no pre- 
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sumptions, and may be impeached in any action, direct or 
collateral. It is quite different from a “‘voidable’”’ judgment, 
which, though not a mere nullity, is liable to be made void 
when the proper steps have been taken to have its invalidity 
declared. 1 Black, Judgments, 248. 

In the case of Hayes County v. Wileman, 82 Neb. 669, 
118 N. W. 478, an action was brought to foreclose a, tax 
lien, and the defendant was served only by publication, al- 
though he was a resident of Clay county, Nebraska. The 
case proceeded to a sheriff’s deed, the same as in the case 
at bar, whereupon the defendant filed a motion to open up 
the decree, and Commissioner Duffie reversed the trial court 
and held that a judgment rendered on service by publica- 
tion against a resident of this state on whom personal serv- 
ice might have been had was absolutely void; that such 
void judgment was in legal effect nothing; that all acts 
performed under it are void, and that such judgment may 
be vacated at any time on a motion made for that purpose 
by an interested party, and that section 82 of the Code (now 
section 20-525, Comp. St. 1929) has no reference to a void 
judgment. It was also held that, the decree of foreclosure 
and all the proceedings thereunder being absolutely void, 
the plaintiff need not pay the costs of the proceedings to 
remove the cloud. 

“A void judgment, order or decree, in whatever tribunal 
it may be entered, is, in legal effect, nothing. ‘All acts per- 
formed under it, and all claims flowing out of it, are void.’ 
Hence, a sale, based on such a judgment, has no foundation 
in law. It must certainly fall.” Freeman, Void Judicial 
Sales, 6, sec. 2. See, also, Payne v. Anderson, 80 Neb. 216, 
114 N. W. 148. 

In our opinion, the authorities do not support the decree 
of the trial court, and the same is reversed, and it is di- 
rected that the decree of foreclosure and all proceedings 
thereunder be vacated and set aside as to appellant Fred A. 
Buchfinck. 

REVERSED. 
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ROSE, J., dissenting. 

Fred A. Buchfinck, appellant, presented to the district 
court a motion to set aside the decree of foreclosure, the 
sheriff’s deed to plaintiff under the judicial sale of the 
mortgaged land and the confirmation of the sale and deed, 
though these judgments were perfectly valid as to all other 
litigants. In the respects indicated the motion was wholly 
without merit and could not be sustained as made. There 
was therefore no error in the order overruling the motion. 
It follows that the judgment from which the appeal was 
taken should be affirmed in its entirety instead of reversed 
in part. 

The judgment from which the appeal was taken should 
be affirmed for the further reason there is no pleading in 
the record to support a judgment for any relief sought by ~ 
appellant. Neither his motion nor any pleading in a dif- 
ferent form shows any property right or interest or wrong 
calling for judicial relief. An utter stranger having no in- 
terest in litigated matters and not being a party to the 
cause of action, but prompted wholly by curiosity, would 
not be entitled to invoke the aid of a court of law or equity 
to set aside a judgment merely because it is void. A party 
seeking to set aside a judgment that is void for want of 
jurisdiction should state facts showing some right to be 
restored or some wrong to be redressed. An implied pro- 
pensity for litigation is not sufficient. Appellant did not 
plead a legal or an equitable interest in excess of the adjudi- 
cated liens on the land,.or a right of possession or a right 
to rentals or a right to dispossess plaintiff or a means of 
redemption or a purpose to pay delinquent taxes and princi- 
pal and interest due plaintiff. Appellant did, however, testi- 
fy he owned the land but this amounted to no more than 
his quitclaim deed from his brother without a showing that 
his brother had title to convey. On such a record it is not 
the duty of a court of law or equity to set aside even a void 
judgment. It seems to me the district court ruled properly 
and that the reversal is wrong. 

Goon, J., concurs in this dissent. 
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JOHN SANDERSON, APPELLEE, V. HENRY HUFFMAN ET AL, 
APPELLANTS. 
271 N. W. 870 


FILED Marcu 9, 1937. No. 29859. 


1. Assault and Battery. Mere anger on the part of a defendant at 
the time of making an alleged assault upon the person of an- 
other, which he is seeking to justify as having been committed 
in self-defense, will not, of itself, make such an assault un- 

¢ lawful. 

Appeal. “Instructions which state conflicting propositions of 

law and tend to confuse the jury are erroneous.” Bryant v. 

Modern Woodmen of America, 86 Neb. 372, 125 N. W. 621. 


bo 


APPEAL from the district court for Banner county: J. 
LEONARD TEWELL, JUDGE. Reversed. 


Roland V. Rodman and John H. Kuns, for appellants. 
S. E. Torgeson, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE and 
CARTER, JJ., and ELDRED and CHASE, District Judges. 


ELDRED, District Judge. 

This action was commenced by John Sanderson, plaintiff, | 
appellee, to recover damages he claimed to have suffered 
from an alleged assault and battery upon him by Henry 
Huffman and Nellie Huffman, defendants, appellants. The 
defendants’ answer includes a plea of self-defense. Plain- 
tiff, 67 years of age, a farm hand, had been in the employ 
of the defendants, who were farmers, for some months 
prior to the time of the altercation involved herein, at a 
compensation of $10 a month with board, room and wash- 
ing. In the Huffman family were appellants, Henry Huff- 
man, aged 71, his wife, Nellie Huffman, evidently some 
years younger, and a son, Archie, aged 18 years. Jt seems 
that this boy had annoyed the plaintiff by frightening cows 
during the time they were being cared for and milked, and 
on the evening of the day involved herein, plaintiff quit 
his employment and asked for his wages. During a heated 
conversation which followed, plaintiff called defendant 
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Henry Huffman a “cheapskate;” and other insulting epi- 
thets were apparently passed by all parties hereto, finally 
leading up to the physical altercation in which the plaintiff, 
both defendants, and the son, Archie, were all involved. 

There was a decided conflict in the evidence as to just 
what occurred in the assault and the responsibility there- 
for, but it seems that Henry Huffman attempted to use a 
chair on plaintiff, which plaintiff took from him or held; 
that the son, Archie, used a stick of wood or kindling, as it 
was variously termed, and that the defendant Nellie Huff- 
man secured a hammer with which the plaintiff was struck 
a number of blows on the head, inflicting lacerations of 
such character that surgical attention was required. On 
the trial before a jury, verdict was returned in favor of the 
plaintiff for $500, on which judgment was rendered. Mo- 
tion for new trial being overruled, defendants have ap- 
pealed to this court. 

The only error assigned or urged by the appellants is 
that the court erred in giving instructions No. 6 and No. 
10 on the issue of self-defense. Instruction No. 6 is in three 
paragraphs. Paragraphs one and three advised the jury 
as to when force is justified and not unlawful in repelling 
an assault, of which no complaint is made, and appear to 
fairly reflect the law on that subject. Paragraph two of 
instruction No. 6 reads: 

“In connection with the law relating to self-defense as 
above outlined to you the court instructs you that mere 
words, however insulting they may be, do not justify the 
use of force upon the person of another. Any words that 
you believe the evidence shows the plaintiff used towards 
the defendants or any of them, would not of themselves 
justify the application of any force upon the plaintiff 
by the defendants, but may be considered in determining 
whether or not any force applied upon the plaintiff was 
applied in self-defense under rules above set forth or was 
applied because the defendants were mad rather than in the 
belief that the use of such force was necessary for the pro- 
tection of either of them.” 
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Instruction No. 10, so far as it relates to the question 
here considered, is as follows: 

“A pertinent question for you to ask yourselves is that 
of whether or not any force that you find was applied to the 
plaintiff was applied in self-defense under rules herein 
given you, or whether it was applied unlawfully, because 
the one using it was mad.” 

It may be conceded that the term ‘ ‘mad” was intended to 
mean angry. The use of that term by the trial court was 
doubtless due to the fact that, when the witnesses were 
being examined, both the counsel examining the witnesses 
and the witnesses themselves used such colloquial expres- 
sion when anger was intended. The jury could not have 
been misled thereby. The criticism of these instructions 
urged by the appellants is that a person unlawfully as- 
saulted is entitled to the right of self-defense, though he 
may lose his temper and be angry at the time; that defend- 
ants were, by these instructions, deprived of the right of 
self-defense, if the jury found that the injuries complained 
of were inflicted while the defendants were angry. 

The paragraph of instruction No. 6 above set out, in 
effect, stated that the jury might consider any words they 
believed the evidence to show the plaintiff to have used 
towards defendants, in determining whether any force ap- 
plied by defendants (a) “was applied in self-defense ;’ 
or (b) ‘‘was applied because the defendants were mad 
(angry).” This paragraph of the instruction might not 
be so misleading if it were not for instruction No. 10, as 
the clause from instruction No. 6, above referred to, ‘be- 
cause the defendants were mad,” is followed by the state- 
ment, “rather than in the belief that the use of such force 
was necessary for the protection of either of them.” Stand- 
ing alone, error in that instruction might possibly be dis- 
posed of under the rule: Though an instruction may not 
be so specific as it should be, if it is not misleading, it is 
not a cause for reversal, where the complaining party made 
no request for a more specific instruction. But the con- 
clusion naturally to be drawn from this instruction would 
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be that if the defendants committed the assault, of which 
complaint is made, while they were angry, then such as- 
sault was not justified. This conclusion is emphasized by 
instruction No. 10, wherein the jury are advised: “A perti- 
nent question for you to ask yourselves is that of whether 
or not any force that you find was applied to the plaintiff 
was applied in self-defense under rules herein given you, 
or whether it was applied unlawfully, because the one 
using it was mad.” By the foregoing the jury were clearly 
advised, in substance, that any force applied on another 
person, while the one using it was angry, would be un- 
lawful. This we do not conceive to be the law. The fact 
that a defendant may lose his temper and become angry at 
the time of making an assault upon the person of another, 
which he seeks to justify as having been in self-defense, 
will not of itself, make an assault unlawful. The rights of 
the defendants were too narrowly limited by these instruc- 
tions. Hisentraut v. Madden, 97 Neb. 466, 150 N. W. 627. 

While it is conceded that the law governing the right of 
self-defense is properly set forth in other portions of the 
instructions, it is urged that the instructions above quoted 
are in conflict therewith. This contention appears well 
taken. The instructions were confusing. “Instructions 
which state conflicting propositions of law and tend to con- 
fuse the jury are erroneous.” Bryant v. Modern Woodmen 
of America, 86 Neb. 372, 125 N. W. 621. 

On the part of appellee it is contended that no other ver- 
dict could have been properly arrived at by the jury, and 
that therefore there was no prejudice by reason of any 
erroneous instruction given. We do not deem it proper in 
this opinion to discuss the evidence, nor comment on the 
weight thereof. There is a conflict in the evidence as to 
who provoked the assault which resulted in the alleged 
injury for which plaintiff is seeking to recover, as to what 
occurred at the time of the altercation and the responsibility 
therefor. Disputed questions of fact being involved, the 
case was peculiarly one for consideration by a jury. For 
the reasons stated herein the judgment of the trial ccurt is 

REVERSED. 
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VIRGIL E. BROWNFIELD, APPELLANT, V. WILLIAM EDWARDS 
ET AL., APPELLEES. 
: 271 N. W. 797 


FILep Marcu 9, 1937. No. 29819. 


1. Executors and Administrators: ACTION ON Bonp. After demand 
on the executor and his bondsman and after having obtained 
consent of the county court, a distributee has a right to sue on 
the bond of the executor in case the executor fails or refuses 
to make distribution in compliance with the decree of distribu- 
tion entered in the county court. 

DECREE OF DISTRIBUTION: ENFORCEMENT. A final de- 
cree of distribution by the county court, wherein an executor 
is ordered to pay distributees certain amounts, has the force 
and effect of a personal judgment in favor of distributees and 
against the executor, upon which such distributees have a right 
to execution to be levied upon the property of the executor. 

ACTION ON BonpD. The right to sue on the bond of the 

executor is an alternative right of which the distributee may 

avail himself if he chooses not to proceed by having execution 
and levy. 


DECREE OF DISTRIBUTION. Ordinarily, when an admin- 
istrator or executor pays out money in pursuance of an order 
made by the county court, such administrator or executor can- 
not be personally charged with reimbursement of the same, in 
the absence of evidence showing that the order was obtained by 
fraud and that he had guilty knowledge of the same. 

5. : . The rule that an administrator or executor 

who pays out money in pursuance of an order made by the 

county court cannot be personally charged with reimbursement 
of the same, in the absence of evidence showing that the order 
was obtained by fraud and that he had guilty knowledge of the 
same, does not apply in a case where the order of distribution 
is complied with and a distributee appeals and obtains a reversal 
and a new decree is entered in the county court in conformity 
with the judgment of reversal, and which new decree fails to 
disclose the distribution made under the original order or de- 
cree, but orders such executor or administrator to make distri- 
bution in accordance with the judgment on reversal. : 

; In the final distribution of an estate, the 
county court may find whether a distributee’s share of an 
estate is in the hands of the administrator or executor or some 
other person or persons. On such finding the distributee entitled 
to such share shall be entitled to recover against the person 
who holds such share. 

On entry of a final decree in the county 
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court, the executor or administrator and all parties interested 
in the distribution of the estate, whether present or not, are 
parties and are bound by any final order within the jurisdiction 
of the court, and any such judgment is not subject to collateral 
eiack:: 

A final decree of the county court fixing the 
rights of the distributees and the liabilities of the executor or 
administrator, and not appealed from, is a valid and binding 
judgment, and cannot be collaterally attacked in an action at 
law on the bond of the executor or administrator to enforce the 
liability of such executor or administrator as fixed by the decree 
of the county court. 


APPEAL from the district court for Dawson county: 
Isaac J. NISLEY, JUDGE. Reversed, with directions. 


Frank M. Johnson, for appellant. 
R. E. Bannister, D. E. Harper and Cook & Cook, contra. 


Heard before Goss, C. J., DAY and CARTER, JJ., and 
TEWELL and YEAGER, District Judges. 


YEAGER, District Judge. 

This is an action at law which was instituted in the dis- 
trict court for Dawson county by Virgil E. Brownfield, who 
is appellant herein, against the appellees on the bond of 
appellee William Edwards, who was executor of the estate 
of Ewing S. Brownfield, deceased. Appellee Fidelity and 
Deposit Company, a corporation, was surety on the bond 
of the executor. 

By the terms of the will of Ewing S. Brownfield, the 
appellant herein, along with certain other persons, was 
entitled to a distributive share in and to the estate of the 
said Ewing S. Brownfield. The will was duly probated in 
the county court of Dawson county, and on April 30, 1934, 
a hearing was had in the county court fixing the shares and 
interests of all distributees, including the share of the ap- 
pellant. Appellant’s share was fixed at $115.63. No decree 
was entered, however, until] June 14, 1934. Immediately 
following the hearing on April 30, 1934, the executor made 
distributions to all distributees and sent a check to appel- 
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lant for $115.68, which appellant refused to accept. On 
June 23, 1934, appellant gave notice of appeal and there- 
after perfected his appeal to the district court from the 
order and decree of distribution wherein he was allowed 
the sum of $115.68. The appeal was heard in the district 
court and on the trial the district court found that appel- 
lant was entitled to a distributive share of $500.49 and that 
he was entitled to recover his cost against the executor in 
the sum of $42.79. The judgment of the district court was 
not appealed from and on the 19th day of February, 1935, 
in accordance with the judgment of the district court, an 
amended decree was entered in the county court finding the 
condition of the estate on. April 30, 1934, and ordered dis- 
tribution of the balance as follows: Nora Edwards, $453, 
Carrie Birt Groenewold, $289.70, Gertrude Gayman, $353, 
and Virgil E. Brownfield, appellant herein, $500.49, and 
taxed costs in the sum of $42.79 in favor of appellant and 
against the executor and one of the appellees herein. From 
this amended decree no appeal was taken and it remains 
in full force and effect. 

Appellant made demand upon both appellees for the 
sum of $500.49, his distributive share of the estate, and for 
$42.79, being costs awarded to him, and payment was re- 
fused except the sum of $69.84 which remained out of 
$115.63, or the award allowed in the original decree, after 
deducting costs of appellant in the sum of $42.79 and 
executor’s costs in the sum of $3. Tender of this amount 
was made on the trial of this case in the district court. 
After demand and refusal of payment appellant obtained 
permission of the county court to bring this action. 

After demand and after consent was obtained from the 
county court, this action was instituted to recover upon the 
bond of the executor for the said sum of $500.49 and ap- 
pellant’s costs in the sum and amount of $42.79. 

The case was tried to the court without a jury on a 
stipulation of facts, and it may be. well to state that in the 
record there is not the slightest indication of fraud or bad 
faith as to any party to the controversy and no dispute on 
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any material fact. The rights and liabilities of the parties 
must be determined by an application of legai principles 
to the case as outlined in the pleadings and stipulation of 
facts. 

It appears that a proper determination of this case de- 
pends upon the question of the finality of the decree or, as 
termed, the amended decree entered in the county court on 
the 19th day of February, 1935; the right to sue on the 
executor’s bond after notice and consent of the county 
court, and the right to interpose an equitable defense to an 
action at law on an executor’s bond. 

Section 30-621, Comp. St. 1929, is as follows: “Whenever 
a decree shall have been made for the distribution of the 
assets among the creditors, the executor or administrator 
of the estate, after the time of payment shall arrive, shall 
be personally liable to the creditors for their debts, or the 
dividend thereon, as for his own debts, or he shall be liable 
on his bond, and the same may be put in suit on the appli- 
cation of the creditor whose debt or dividend shall not be 
paid as above mentioned.” 

Section 30-1303, Comp. St. 1929, is as follows: “In such 
decree the court shall name the persons, and the propor- 
tions or parts to which each shall be entitled, and such 
persons shall have the right to demand and recover their 
respective shares from the executor or administrator, or 
any person having the same.’ 

The first quoted section refers particularly to claimants 
and the second to distributees. This distinction is not of 
any significance so far as this case is concerned, except to 
point out that it is the rule that in case of distribution of 
estates under decree of distribution, whether it be claimants 
or distributees, such decree is final, has the force and effect 
of a judgment, and that any such claimant or distributee 
may have execution issue thereon and levy may be made 
on the property of the executor or administrator. Lydick 
v. Chaney, 64 Neb. 288, 89 N. W. 801. It follows therefore 
that, under the law, when applied to the pleadings in this 
case and the stipulation of facts on which it was tried, the 
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amended decree of distribution, wherein the county court 
found due from the executor to appellant the sum of $500.49 
and costs, amounted to and was a personal judgment 
against the executor on which appellant had the right to 
have execution issued and to have the same levied upon the 
property of the executor. This judgment was not appealed 
from and it was at the time of the commencement of this 
action in full force and effect. 

Appellant, instead of having execution issued has insti- 
tuted this action agreeable to the provisions of sections 
30-1502 to 30-1505, inclusive, Comp. St. 1929, having com- 
plied with the conditions precedent therein required. This 
he had a right to do since this remedy under the statute is 
alternative. Lydick v. Chaney, supra. In so doing, he may 
have abandoned and may be barred of the right of execu- 
tion to which he was entitled under the decree of the county 
court, depending upon the interpretation of the term “ac- 
tion” as used in section 30-1511, Comp. St. 1929. It is not 
necessary to interpret the term, hence we do not do so. The 
portion of this section which has application herein is as 
follows: 

“When an action is rightfully brought by any creditor, 
‘heir at law, next of kin, or legatee, pursuant to the pro- 
visions of this chapter, the same shall, so far as the causes 
of action therein are concerned, be a bar to any other 
cause of action which might have accrued under the pro- 
. visions of this chapter, but no further.” 

Appellant contends that the liability of the executor, ap- 
pellee William Edwards, was fixed by the county court, 
and the stipulation of facts shows without dispute that the 
executor was ordered to make distribution and in making 
such distributions to pay to appellant the amount sued for 
in this case. The appellees contend that the executor should 
not be required to do so, for the reason that, in good faith 
and under the decree of the county court before an appeal 
was taken from such decree, he made distribution and now 
has nothing to distribute except $115.63 less costs which 
accrued after the first decree of distribution was entered. 
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The fact of such distribution is admitted by the appellant 
in the stipulation on which the case was tried. Is that such 
a defense as will deny the appellant his right of recovery 
in this suit on the bond of the executor? We think it is not. 

In support of their position that appellant must proceed 
against the other parties to whom distribution was made 
in good faith appellees cite Weeke v. Wortmann, 84 Neb. 
217, 120 N. W. 933. In that case the court held: 

“An administrator who pays out money in pursuance of 
an order made by the county court cannot be personally 
charged with the reimbursement of the same, in the ab- 
sence of evidence showing that the order was obtained by 
fraud and that he had guilty knowledge of the same.” 

The rule as applied to that case was undoubtedly correct, 
and the same rule, no doubt, if timely steps had been taken, 
could have been made to apply in this case. That case was 
one wherein a petition was filed in the county court in the 
estate of Henry W. Weeke, deceased, under the equity 
powers of the county court, to set aside a decree of distri- 
bution and a distribution under such decree and to charge 
the administrator personally on account of the claimed im- 
proper distribution. The administrator and all distributees 
were made parties to the action. The decree was set aside 
and the distributees ordered to return the distributive 
shares previously received by them. The executor was held 
to be not personally liable since there was an absence of 
guilty knowledge shown. In that case power was exercised, 
not only under the equity powers of the county court, but 
under specific statutory authority. Comp. St. 1929, sec. 30- 
1808. An analysis of this section clearly shows that in the 
final distribution of an estate the county court may find 
whether a distributive share is in the hands of the ad- 
ministrator or executor or some other person, and if the 
court finds that some person other than the executor or 
administrator has the share of a distributee, then such 
distributee has the right to recover from such other person. 
In the case of Weeke v. Wortmainn, supra, which,was an 
appeal-from the county court through the district court to 
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this court, and wherein the court had jurisdiction of all the 
parties, this court made the foregoing pronouncement. That 
pronouncement fixed the liability of the parties. The county 
court in entering the final or amended decree which is in 
controversy here made no like or similar finding and judg- 
ment. Apparently no such relief was sought, and, so far as 
the record discloses, the matter of distribution under the 
first decree was never called to the attention of the court 
until it was set forth in the answer herein collaterally at- 
tacking the judgment of the county court. This collateral 
attack cannot be allowed. It then becomes apparent that 
the case of Weeke v. Wortmann, supra, is different in legal 
principle from the case at bar and cannot be accepted as 
authority herein. 

In the county court, when the amended decree was en- 
tered, all the parties, that is the executor, the appellant 
herein, and all other parties interested in the distribution 
of the estate, were parties and bound by any final order 
entered within the jurisdiction of the court. Moreover, any 
such judgment was not and is not subject to collateral 
attack. In re Estate of Creighton, 91 Neb. 654, 1386 N. W. 
1001. Perhaps, if the appellee William Edwards had called 
attention of the county court to the distribution of the estate 
made under the first decree, a finding would have been made 
in the light thereof, and such other distributees would have, 
in the amended decree, been ordered to refund and pay 
over to the appellant the amount in excess of what they 
were entitled to, which would have been binding on the 
appellant. Such was the executor’s duty. Having failed to 
avail himself of the remedy provided by law and having 
permitted a valid and binding judgment to be rendered 
against him, he cannot be permitted in this action to col- 
laterally attack and have the judgment of the county court 
rendered inoperative and ineffective. 

It necessarily follows that the amended decree, which 
was not appealed from, fixed the liability of the executor 
and the rights of the appellant herein. By the terms of 
that decree the appellant obtained a valid, binding and en- 
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forceable judgment against the executor. Appellant had 
the right to execution on said judgment or the alternative 
right to sue on the bond of the executor. Having chosen 
the latter method of procedure, he is entitled to.a recovery 
against the executor and his bondsman and is entitled to a 
judgment herein conformable to the liability as fixed by 
the judgment of the county court; that is, he is entitled to 
a judgment as prayed for $500.49 and interest from the 
19th day of February, 1935, for $42.79 costs sustained in 
his appeal from the county court, and his costs herein sus- - 
tained. 

The judgment is therefore reversed and the cause re- 
manded, with directions to the district court to render judg- 
ment in accordance with this opinion, in view of the fact 
that the answers of appellees allege no facts which are a 
defense to plaintiff’s cause of action, and the stipulation of 
facts fully sustains plaintiff’s petition. 

; REVERSED. 


PaTRICK J. MCANDREWS, APPELLEE, V. PRUDENTIAL INSUR- 
ANCE COMPANY OF AMERICA, APPELLANT. 
271 N. W. 857 


FILED MARCH 12, 1937. No. 29795. 


1. Insurance: DISABILITY: Proor. “Due proof’ of disability while 
the policy is in full force and effect is a condition precedent to 
waiver of payment of premiums under the following policy pro- 
vision: “If the insured * * * shall furnish due proof to the 
company, while this policy is in full force and effect and while 
there is no default in the payment of premium, that he, at any 
time, * * * from any cause whatsoever shall have become per- 
manently disabled * * * the company upon receipt of such proof 
will waive the payment of each premium that may become 
ans Wneheas tee under this policy during such disability.” 

Due proof of disability required 
in insurance policy, in the absence of specifications as to the 
manner in which proof shall be made, does not require any 
particular form of proof, but only such a statement of facts 
which, if established in court, would require payment of the 
claim. 
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: Evidence of plaintiff, set out in 
the opinion, held insufficient to establish “due proof” of perma- 
nent disability, within the meaning of the policy. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Reversed. 


Hall, Young & Williams, for appellant. 
Brome & Thomas and James J. Fitzgerald, contra. 


Heard before ROSE, GooD, EBERLY, PAINE and CARTER, 
JJ., and KRoGER, District Judge. 


GOOD, J. 

This is an action to recover for disability benefits under 
the provisions of a life insurance policy issued by defend- 
ant. Plaintiff had judgment, and defendant has appealed. 

Plaintiff in his petition alleged the issuance of the policy, 
which contains the following provision: “If the insured, 
after the first premium on this policy has been paid, shall 
furnish due proof to the company, while this policy is in 
full force and effect and while there is no default in the 
payment of premium, that he, at any time after payment 
of such first premium, while less than sixty years of age, 
from any cause whatsoever shall have become permanently 
disabled or physically or mentally incapacitated to such an 
extent that he by reason of such disability or incapacity is 
rendered wholly and permanently unable to engage in any 
occupation or perform any work for any kind of compen- 
sation of financial value, the company upon receipt of such 
proof will waive the payment of each premium that may 
become payable thereafter under this policy during such 
disability.” 

Plaintiff further alleged that on the 25th of May, 1933, 
he was permanently disabled and physically incapacitated, 
and that he gave verbal notice to the managing agent of de- 
fendant corporation that he was permanently disabled and 
unable to perform any kind of work for compensation ; that 
on or about June 15, 1933, he once more orally advised said 
agent that he was permanently and totally disabled, and 
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that at the time said notice was given said policy was in 
full force and effect. Plaintiff prayed for recovery of the 
benefits as provided by the terms of the policy. 

Defendant admitted issuance of the policy and that it 
contained the provisions alleged by plaintiff, and, by way 
of defense, alleged that the annual premium on said policy, 
due May 25, 1933, was not paid and that said policy lapsed 
on August 3, 1933, for nonpayment of that premium; and, 
further, denied that insured had furnished due proof to it 
that he had become permanently disabled or physically or 
mentally incapacitated while said policy was in full force 
and effect and while there was no default in the payment 
of premium. Defendant then admitted that insured was 
permanently disabled as early as May 25, 1933. In a reply 
plaintiff alleged defendant had waived due proof by deny- 
ing liability under the provisions of the policy in municipal 
court where the action was begun. 

After all the evidence was adduced, each party moved 
for a directed verdict. Thereupon, the jury were discharged 
and the cause was submitted to the court, which made the 
following findings of fact: 

“The court further finds that the defendant’s answer in 
municipal court, wherein defendant ‘denies that plaintiff 
was totally and permanently disabled within the terms of 
said policy on June 25, 1933,’ was not a waiver of its 
defense that due proof of disability had not been furnished 
to it while said policy was in full force and effect and while 
there was no default in the payment of premium. 

“The court further finds that whether or not the alleged 
oral statements of plaintiff to defendant’s agent Murphy 
in May or June, 1933, were sufficient to constitute due 
proof of disability within the terms of said policy, is a 
question of law for the court. 

“The court further finds that said statements of plaintiff 
to defendant’s agent Murphy; if made, constituted due proof 
of his disability. * 

“The court further finds that plaintiff did make such 
statements to defendant’s agent Murphy, and that plaintiff 
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thereby furnished due proof of disability within the terms 
of said provision while said policy was in full force and 
effect and there was no default in the payment of pre- 
miums.” 

After the appeal was lodged in this court, plaintiff de- 
parted this life, and the action was revived in the name of 
his personal representative. 

Plaintiff filed no motion for a new trial and no cross- 
appeal. The finding of the trial court against him on the 
question that defendant waived the making of due proof 
by denial of liability in a municipal court has become con- 
clusively settled in favor of defendant. 

As a condition precedent to insured’s right to recover, it 
was incumbent upon him to establish by evidence that he 
had furnished due proof of permanent disability, as pro- 
vided in the policy, while the policy was in full force and 
effect and while there was no default in the payment of 
premium. This proposition is supported by the following, 
among other, authorities: Cochens v. Prudential Ins, Co. of 
America, 4 Cal. App. (2d) 172, 40 Pac. (2d) 902; Orr v. 
Mutual Life Ins. Co. of New York, 57 Fed. (2d) 901; Frank- 
lin Life Ins. Co. v. Fisher, 164 Okla. 198, 23 Pac. (2d) 151;- 
Bergholm v. Peoria Life Ins. Co., 284 U. S. 489. 

In the Bergholm case it was determined that the disability 
existed and would have been sufficient to require the waiver 
of payment of premiums by the insured, provided due proof 
of such disability had been made during the life of the 
policy, but that making of due proof after the lapse of the 
policy would not avail to permit a recovery. 

It is true that the term “due proof of disability,” as used 
in the policy, does not require any particular form of proof 
which the insurer might arbitrarily demand, but only a 
statement of fact as, if established in court, would require 
payment of the claim. Wray v. Equitable Life Assurance 
Society, 129 Neb. 703, 262 N. W. 833; Schollman v. Pruden- 
tial Ins. Co., 1830 Neb. 662, 266 N. W. 75. 

In the instant case, the facts relied upon by plaintiff to 
constitute “due proof” were oral statements of the insured, 
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made to one Murphy, agent of the defendant. The real 
question here is whether the statements which insured testi- 
fied he made are sufficient to constitute “due proof.” The 
record discloses that the premium was due on the policy 
on May 25, 1933, and shortly prior to that date the insured 
called upon Mr. Murphy, agent of defendant, to ascertain 
whether a further loan could be made upon the policy with 
which to finance or pay the premium then about to become 
due. He testified: “I spoke to him (Murphy) down there 
when I went down to see him, if I had a loan value, another 
loan value on the policy. * * * I asked him about getting a 
renewal on the policy. * * * I know I told him I was sick 
and that I had pleurisy, I had pleurisy pains in my throat 
there; I didn’t know, I thought it was bronchial trouble, I 
didn’t know it was tuberculosis at the time.” On redirect 
examination, he further testified: “Yes, I told Mr. Murphy 
T had not been working and was unable to work for scme 
time.” 

The testimony given by Mr. Murphy, the agent, contra- 
dicts, in almost every essential particular, that given by the 
insured. However, in view of the trial court’s finding, we 
must assume the truth of every statement made by the in- 
sured. If every statement testified to by insured is true, is 
it sufficient to constitute “due proof?” We do not think so. 
First, it is apparent that the insured had no thought that 
he was making proof or giving notice of permanent dis- 
ability. His thought in going to the agent was for the pur- 
pose of procuring an additional loan upon his policy with 
which to meet the premium soon to become due. There is 
nothing in any statement made by him that would justify 
a finding that he was permanently disabled. 

Plaintiff suggests that, if the statements made by the in- 
sured were insufficient or unsatisfactory, then defendant 
might have asked for an additional and more complete 
statement. However, it is certainly plain that Mr. Murphy, 
the agent representing the company, had no thought or in- 
formation that the insured was attempting to furnish due 
proof of permanent disability. There would, then, have 
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been no occasion for him to suggest additional statement or 
additional proof. The insured testified that at that time he 
had not consulted a physician about his ailment and did 
not do so until October following. Evidently, neither he nor 
the agent of defendant had any thought that his statements 
were intended to indicate that he was permanently dis- 
abled, within the meaning of the policy. We are of the 
opinion that the evidence is wholly insufficient to show that 
“due proof” was given to the defendant of insured’s perma- 
nent disability. ‘“Due proof” being lacking, the premiums 
were not waived and the policy lapsed. 

It may be remarked that at a subsequent time insured 
did make, or attempted to make, “due proof,” not only 
under this but under another policy held by him in the same 
company. As to the other policy, the proof was made within 
the time required, but, as to this policy, it was not made 
until after the policy had lapsed, and, therefore, cannot 
avail the plaintiff. 

Plaintiff appears to place much reliance upon the follow- .- 
ing authorities: Barrett v. Northwestern Mutual Life Ins. 
Co., 124 Neb. 864, 248 N. W. 391; Hilmer v. Western 
Travelers Accident Ass’n, 86 Neb. 285, 125 N. W. 535; 
Western Travelers Accident Ass’n v. Tomson, 72 Neb. 661, 
103 N. W. 695; Omaha Fire Ins. Co. v. Dierks & White, 43 
Neb. 473, 61 N. W. 740; Hablutzel v. Home Life Ins. Co., 
52S. W. (2d) (Mo. App.) 480; Mid-Continent Life Ins. Co. 
v. Tackett, 149 Okla. 147, 299 Pac. 862. 

We have carefully examined all of these citations, and, 
in our opinion, none of them is controlling in the disposi- 
tion of the instant case. In some of them the evidence as to 
permanent disability was much stronger than in the instant 
case and was sufficient to indicate permanent disability, and 
that due proof was made within the proper time. In one of 
the cases, the proof was alleged to have been made in a 
letter sent to the company. It denied receipt of the Ictter. 
It was not questioned that the statements in the letter, if 
received by the company, were sufficient. The only question 
was as to whether the company received the letter. In an- 
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other of the cases, the policy required notice of an acci- 
dent to be given within a specified time. Insured was un- 
conscious from his injuries and was not personally able to 
give notice within the time, but such notice was given by 
another for him, and the company acted upon it. We think 
the court properly held that the notice was sufficient and 
given in time. In another case, the policy required written 
notice to be given within a specified time. Such notice was 
not given. There was a judgment for plaintiff which was 
reversed by the appellate court. Certainly, this case lends 
no comfort to plaintiff. Another case was a suit on a policy 
of fire insurance. The company denied liability on the 
ground that the policy was not in force. It was held that 
such defense waived the policy provision requiring insured 
to give notice of the loss and made that issue immaterial. 
None of the cases relied upon is in point. 

Clearly, due proof was not furnished in the instant case 
while the policy was in full force and effect and while there 
was no default in the payment of premium. It follows that 
the judgment for plaintiff is erroneous. Judgment 

REVERSED. 


ROBERT MILLER, APPELLEE, V. GEORGE AND MARY REISCH 
COMPANY, APPELLANT. 
271 N. W. 853 


FILED MARCH 12, 1987. No. 29948. 


1. Master and Servant: WoRKMEN’S COMPENSATION LAW. When 
an employee is assaulted by his foreman and injured while 
eating dinner furnished as a part of his wages, compensation 
may be allowed. 


2. Eating such dinner was a service growing 
out of, and incidental to, his employment. 
3. “Where an employee received an accidental 


injury while upon the master’s premises and subject to the 
master’s directions, though at the time not actually engaged in 
doing any work for the master, the accident occurred in the 
course of the employment.” Boyce v. Burleigh, 112 Neb. 509, 
199 N. W. 785. 
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APPEAL from the district court for Hamilton county: 
Harry D. LANDIS, JUDGE. Affirmed. 


Chambers & Holland, for appellant. 
Craft, Edgerton & Fraizer, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and MESSMORE, District Judge. 


PAINE, J. 

This is an appeal from an affirmance of the district court 
of an award allowing compensation, after a hearing by one 
member of the compensation court, for eight weeks at the 
rate of $6 a week, and an allowance of $65 for medical ex- 
pense, and $68 for hospital expense. 

The two assignments of error are that the judgment is 
contrary to the law and contrary to the evidence. The de- 
fendant filed a certificate of waiver and election to appeal 
directly to the district court from such award of one of the 
judges of the Nebraska workmen’s compensation court, 
as provided in section 48-174, Comp. St. Supp. 1935. 

The plaintiff, Robert Miller, was employed by the George 
and Mary Reisch Company, the defendant corporation, in 
August to work on its ranch near Richland, Colfax county, 
at $20 a month, together with his board and room. Plaintiff 
was required to live on the ranch and to eat and room at 
the house of the ranch foreman, who was paid $15 a month 
for the board and room of each man. The foreman heard 
that some of the men, including the plaintiff, were dissatis- 
fied with the meals, and on October 29, 1934, upbraided the 
plaintiff during the noon meal. The plaintiff replied, “Yes, 
I have been kicking, but I am not alone,” and thereupon 
the foreman in great anger jumped up from the table and 
started for the plaintiff, saying, ‘“You son-of-a-bitch,. [ll 
make you smoke for it.” The plaintiff, in trying to get 
away, stumbled and fell, and the foreman jumped on him, 
his knee coming down on the hip-bone and sliding into the 
abdomen. The plaintiff said he put his hands over. his head 
and let the foreman hit him. One of the other employees 
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took the foreman off, and plaintiff immediately went to 
town to notify Mr. Reisch of this assault at his residence, 
where he was eating his noonday meal. 

In response to the question, ‘“‘What did you say to him?” 
he replied: “I told Mr. Reisch the occurrence that had hap-~ 
pened at the table, and that I had been hurt, and he said 
he wasn’t liable for his foreman’s doings, but that he would 
think the matter over, and told me to go back out and go to 
work, and he would come out and talk it over with the 
boys.” 

Mr. Reisch on direct examination testified that plaintiff 
told him that “he didn’t get any scratch at all,” but on 
cross-examination admitted that the plaintiff had told him 
at that time about the same story he had told on the witness- 
stand. 

Anton Hartman testified that he separated them, and 
that the foreman, Kerr, hit the plaintiff with his fist, but 
did not remember that he pummeled him with his knees 
on his body; that three or four days afterward he noticed 
plaintiff was limping, and claimed he got hurt in the fight. 
Hartman also testified that Mr. Reisch came out to the 
ranch the same afternoon and investigated the trouble. 

The record also shows that plaintiff talked with Adolph 
Saalfeld, a storekeeper at Richland, about the assault, and 
Saalfeld said: ‘“Why he come over to our place and he 
wanted board at our place; he said him and Mr. Kerr had 
a fight, and he wanted to know if he couldn’t board over 
there.” He further testified that plaintiff did not mention 
any injury he had sustained in the assault. 

The record further shows that, pricr to this assault, the 
plaintiff had run a nail into his foot and had received medi- 
cal attention from the insurance company. After the as- 
sault he had filed another clairn for compensation for in- 
juries received on the ranch, which was also paid by the 
insurance company. 

The plaintiff had, prior to that time, a very small hernia, 
and as a result of this assault the hernia immediately in- 
creased in size, pained him constantly, and he could not do 
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any heavy work without pain, but he did not seek medical 
attention until two or three weeks after the assault, but 
the doctor did not make an examination of the hernia at 
that time. The plaintiff later consulted a surgeon at Aurora, 
who on May 2, 1935, reduced the rupture by an operation, 
and he was unable to work for two months after the oper- 
ation. 

The assault which it was charged caused the hernia oc- 
curred October 29, 1934, and the petition was filed with the 
compensation court at Lincoln within one year thereafter, 
as required by section 48-138, Comp. St. 1929, and the hear- 
ing was held thereon before Judge Jackman, of the com- 
pensation court, on November 7, 1935. 

The defendant insists that an assault by a fellow work- 
man does not arise out of the employment, and cites Urak 
v. Morris & Co., 107 Neb. 411, 186 N. W. 345, and Pierce v. 
Boyer-Van Kuran Lumber & Coal Co., 99 Neb. 321, 156 N. 
W. 509, but this last case is overruled in Socha v. Cudahy 
Packing Co., 105 Neb. 691, 181 N. W. 706. 

In Stanolind Pipe Line Co. v. Davis, 173 Okla. 190, 47 
Pac. (2d) 1638, an employee was assaulted by discharged 
employees who were drunk, and it was there held that the 
injury did not arise out of the employment. 

Also, in Indian Territory Illuminating Oil Co. v. Lewis, 
165 Okla. 26, 24 Pac. (2d) 647, where an employee was 
shot and robbed by a desperado while working on his books 
at the office in the evening, compensation was denied, as 
there was no causal connection between the conditions un- 
der which the work was to be performed and the resulting 
injury. 

Each of these cases can be clearly distinguished from the 
case at bar. 

In Willis v. State Industrial Commission, 78 Okla. 216, 
190 Pac. 92, an employee was warming himself by a fire 
on the premises of his employer and was injured by the 
explosion of a dynamite cap thrown in the fire by a fellow 
employee, and it was held that he could recover. It is set 
out in that opinion that the correct rule is that, where a 
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workman is injured in horseplay in which he is an active 
participant, he is not entitled to recover, but if while he is 
going about his duties he is a victim of another’s prank, 
to which he is not in the least a party, he should not be 
denied compensation. 

An erecting engineer, working in the refrigerator room 
of a hospital, where he had been sent by his employer, was 
given some ice cream by the janitor, from which he con- 
tracted smallpox and died. ‘The employer defended on the 
ground that eating ice cream was outside the scope of his 
employment. The Wisconsin court allowed compensation 
and held that eating ice cream was simply a refreshment, 
the same as taking a drink of water, and was not forbidden 
by the employer, and was within the scope of his employ- 
ment. Vilter Mfg. Co. v. Industrial Commission, 192 Wis. 
3862, 212 N. W. 641, 57 A. L. R. 627. 

An employee, going to get a drink of water, was injured 
in alighting from a truck. The court held that he was at 
the moment of injury engaged in performing services grow- 
ing out of, and incidental to, his employment. Compensa- 
tion will not be denied because at the moment the injury 
is received the employee is not actually doing specific work 
assigned him. Widell Co. v. Industrial Commission, 180 
Wis. 179, 192 N. W. 449. See, also, Tragas v. Cudahy Pack- 
ing Co., 110 Neb. 329, 198 N. W. 742; Boyce v. Burleigh, 
112 Neb. 509, 199 N. W. 785. 

A ease very closely in point recites that, when an em- 
ployee was eating his lunch in a factory, in accordance with 
long-existing custom, and a pile of crude rubber fell upon 
him and injured him, it was held that he was performing 
a service growing out of, and incidental to, the employment. 
Racine Rubber Co. v. Industrial Commission, 165 Wis. 600, 
162 N. W. 664. 

In Struve v. City of Fremont, 125 Neb. 468, 250 N. W. 
6638, we held that the city was liable when a fire chief was 
working on his own car in his own garage and was as- 
phyxiated, as he used the car in his work as fire chief. In 
Perry v. Johnson Fruit Co., 123 Neb. 558, 243 N. W. 665, a 


VoL. 132] JANUARY TERM, 1937 343 
Miller v. Reisch Co. 


traveling man, who used his own car in soliciting orders, 
was fatally burned while taping up a leaking gasoline line. 
This court held that his dependent was entitled to com- 
pensation. Perhaps the case of Speas v. Boone County, 
119 Neb. 58, 227 N. W. 87, is as close as can be found in 
the state of Nebraska. A farmer was dragging roads for 
the county with his own teams, and stopped opposite his 
own driveway at 11:30 a. m., unhitched, and while putting 
his four horses in his own barn to feed them, he was kicked 
and injured by one of his horses. It was held that it was 
his duty to feed them and that the county was liable for 
compensation for the injury. In the case at bar, it was not 
only necessary for the plaintiff as a ranch hand to eat his 
dinner to keep up his strength, but he was required to 
eat such dinner in the home of the foreman, as such dinner - 
was furnished as a part of his wages, so that the eating of 
the dinner was in the regular course of his employment. 
He had not abandoned his employment, he was at a place 
where he might reasonably be, and was fulfilling the duties 
of his employment, or doing something closely incidental 
thereto. The injury resulting from the assault of his fore- 
man, while he was eating dinner furnished as a part of his 
wages, was not independent of the relation of master and 
servant, and the employee, under the liberal construction 
proper in such cases, was entitled to compensation as 
awarded by the compensation court and again by the dis- 
trict court. 

Finding no error in the record, the judgment of the lower 
court is hereby affirmed, and attorney fees are allowed the 
plaintiff’s attorney in this court in the sum of $50. 

AFFIRMED. 

CARTER, J., dissenting. 

The record in this case shows that the physical encounter, 
which was alleged to have been the cause of the injury 
complained of, occurred on October 29, 1934. The claimant 
admits that he had a hernia prior to that time, but testifies 
that as a result of the encounter it was aggravated to such 
‘an extent that his intestines immediately passed into the 
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scrotum. It therefore stands admitted that any injuries sus- 
tained were immediate and in no way progressive. Claim- 
ant testifies that he notified Walter Reisch, the ranch man- 
ager, of his injuries on the day of the encounter. Walter 
Reisch positively denies that Miller at any time claimed 
that he was injured or that he had any notice of an injury 
until he received a letter from Miller’s attorney on May 1, 
1935. 

Walter Reisch testified that Miller told him about the 
assault on October 29, 1934, and that Miller at that time 
stated that he “didn’t get any scratch at all.” The ranch 
foreman testified that Miller never complained to him that 
he had been injured, although he continued working on the 
ranch for six months after the injury is alleged to have 
occurred. The record also shows that Miller talked to W. A. 
Saalfeld, a storekeeper at Richland, about the assault on 
the day it occurred, and that claimant said, “I came out of 
it without a scratch; no ill effects or anything.” 

The record further shows that, prior to this alleged as- 
sault, the claimant had run a nail into his foot and had re- 
ceived medical attention from the insurance company. Af- 
ter the date of the alleged assault herein mentioned he had 
filed another claim for compensation for injuries received on 
the ranch and was paid by the insurance company. At the 
time of the filing of this claim for compensation he did not 
mention the fact that he had suffered a hernia nor claim 
compensation therefor. Claimant also testified that he con- 
sulted Dr. Evans of Columbus concerning his hernia about 
three weeks after the accident, but that Dr. Evans made 
no examination to determine whether there was a rupture 
or the extent of it if one existed. 

Claimant’s whole case, including the question of the giy- 
ing of notice within six months of the date of the injury, is 
based entirely upon his own oral evidence. His evidence 
is totally lacking of corroboration. The testimony of de- 
fendant’s witnesses, the long delay in filing his claim, the 
failure to corroborate the extent of his injury at a time 
when it would have been easy to have done so, the failure’ 
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to claim compensation when he filed a subsequent claim on 
another injury, the fact that he continued to work for six 
months and filed his claim immediately thereafter, all lead 
to a single conclusion—that claimant did not suffer the 
injury as alleged. 

The writer of the majority opinion says that Walter 
Reisch admitted on cross-examination that the claimant had 
told him about the same story as he told on the witness- 
stand. This statement is not borne out by the record and 
I must emphatically state that the majority opinion is in 
error when it places such a construction on the cross-ex- 
amination of the witness Walter Reisch. Permit me. to 
quote the record, bearing in mind that Mr. Kerr is the 
ranch foreman and not the claimant: “Q. Mr. Reisch, Mr. 
Kerr was in that same afternoon, wasn’t he? A. Yes, sir; 
he was. Q. And he described what the altercation was 
too, did he? A. Yes, he told about the same story. Q. And 
was that about the same story that the men have told here 
this afternoon, that he told you? A. Yes, sir. Q. Each one 
told it to you about as he has told it here? A. Yes, sir.” It 
is quite evident that the writer of the majority opinion con- 
fuses notice of the altercation with the notice of injury that 
the statute requires. 

If the notice required by section 48-133, Comp. St. 1929, 
may be proved by the evidence of the claimant as in this 
case, the provisions of the statute are completely nullified 
and become a meaningless jumble of words. The burden of 
proof is upon the claimant to prove that notice was given 
and that the injury arose out of and in the course of his 
employment. In my judgment, claimant has failed to estab- 
lish either of these allegations by a preponderance of the 
evidence. It is quite evident that he wants the insurance 
company to now pay for an injury for which it is in no 
way responsible. For these reasons I respectfully dissent. 
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HENRY J. BERNHARDT, ADMINISTRATOR, APPELLEE, V. CHI- 
CAGO, BURLINGTON & QUINCY RAILROAD COMPANY, APPEL- 


LANT. 
272 N. W. 209 


FILED Marcu 12, 19387. No. 29862. 


1. Master and Servant: WORKMEN’s COMPENSATION LAW: NEGLI- 
GENCE. In an action for the wrongful death of a person under 
the employers’ liability act, it is necessary for plaintiff to plead 
and prove negligence; and a verdict which is based only upon 

. conjecture, surmise or speculation will not be permitted to 
stand. 

2. Witnesses: IMPEACHMENT. Where a party calling a witness is 

‘ surprised by such witness refusing to testify to a state of facts 
which he has led such party to believe he would, the one sur- 
prised by such testimony may impeach such witness, upon 
proper foundation, by showing that the witness, to other per- 
sons, at another time, made inconsistent statements; such im- 
peaching testimony cannot be considered substantive evidence, 
but only as it affects his credibility. 

3. Trial. In cases where the established facts.give equal support to 
two inconsistent inferences, in such event, neither of them 
being established, judgment, as a matter of law, must go against 
the party on whom rests the necessity for sustaining one of 
these inferences as against the other. Wheelock v. Freiwald, 66 
Fed. (2d) 694. 

4, Evidence examined and held insufficient to support verdict. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Reversed and dismissed. 


Beghtol, Foe & Rankin, J. W. Weingarten and W. P. 
Loomis, for appellant. 


Frank A. Dutton and Sanden & Anderson, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE and 
CARTER, JJ., and ELDRED and CHASE, District Judges. 


CHASE, District Judge. 

This is an action brought by the administrator of the 
estate of one George Metzler to recover damages alleged to 
have resulted from the wrongful death of his intestate while 
employed by the defendant. The case was submitted to a 
jury, resulting in a verdict for plaintiff. From the order 
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overruling a motion for new trial, the defendant presents 
the record to this court for review. The case is governed 
by the provisions of the federal statute known as the ‘“Em- 
ployers’ Liability Act.” 

For convenience the appellee will be designated as plain- 
tiff; the appellant as defendant; and George Metzler, the 
plaintiff’s intestate, as the deceased. 

The facts may be summarized as follows: On March 17, 
1985, and for sixteen years prior thereto, the deceased had 
been employed by the defendant. During the seven years 
immediately preceding his death his employment was desig- 
nated as car inspector in the switching yards of the de- 
fendant at Lincoln, Nebraska. His duties as such were 
to inspect cars and trains, do light repair work in and 
about cars and trains arriving and departing from the 
railroad yards, and sometimes couple air hose and safety 
chains. About 10 o’clock on the night of March 17, 1935, 
freight train No. 68 was brought into the defendant’s yards 
at Lincoln. This train consisted of a number of loaded 


freight cars, most of which originated at Denver, Colorado, . 


and destined to points east of Lincoln, Nebraska. In the 
section of defendant’s switch yards where this accident 
occurred which resulted in the death of the deceased, there 
are tracks numbered from 1 to 11; track numbered 1 being 
on the south and track 11 being on the north of the section, 
all being connected by a lead track. Immediately adjacent 
to track 1 is the running track. It was on this track that 
train No. 68 was brought to a stop. It was there that the 
deceased and a fellow employee by the name of Stern, in 
the performance of their duties as car inspectors, passed 
along the train in search of defective cars, the deceased 
on the north side and Stern on the south. The deceased 
discovered that in this train there was a refrigerator car 
which had a broken brake shoe, a part of which was miss- 
ing. This was at the east end on the north side of the car. 


A brake shoe consists of a heavy piece of cast iron weighing 


about 20 pounds, one surface being concave so that when 
inserted in the proper position the pressure in the braking 
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operation will be equally distributed over the convex sur- 
face of the wheel. It is held in place by a metal key inserted 
through a hole in the brake head. The deceased reported the 
defect to his fellow servant, Stern, and directed him— 
using the language of the deceased—to “throw me over a 
shoe and I will put the shoe on.” There was a material 
box a few paces from where Stern was then standing. Up- 
on receiving this command Stern walked to the material 
box, procured a new shoe, handed it across the track be- 
tween the cars to the deceased. The deceased, after re- 
moving the remaining portion of the broken shoe, under- 
took to install the new one, but discovered the brake head 
was so near the surface of the wheel that the shoe could 
not be forced into place. The deceased suggested that per- 
haps by pulling the brake rod under the car the beam would 
recede from the wheel a sufficient distance to permit the 
repair to be made. Stern advised against the procedure, 
making the counter suggestion that, since it appeared from 
the symbol piaced upon the car by the yardmaster the car 
would soon be switched from its present location to track 
10 for the purpose of placing it where train No. 68 east 
would be made up, there would be plenty of time to make 
the repairs when it came to rest on that track. The de- 
ceased then placed the new brake shoe upon the truck 
bolster of the car. Very shortly the train was cut in two by 
the switch engine and in pulling out the cut of cars to the 
west the defective car was taken away in the operation. 
Stern and the deceased walked across the tracks from track 
1 to a point near the material box north of track 11, where 
they waited for the defective car to arrive, since from the 
previous information they were aware that the refrigerator 
car would soon be switched on track 10. After talking there 
for four or five minutes Stern suggested to the deceased 
that it would be wise to let the switching crew finish switch- 
ing before any attempt should be made to make the repair. 
At this time the men separated. The deceased started east, 
stating that he would go down and see about the broken 
shoe. Stern started west to attend to some other matters 
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and proceeded to track 8. The evidence is not clear as to 
whether the defective car had been pushed by the point 
where the men were standing before they separated. Stern 
testified he believed the deceased must have seen the re- 
frigerator car pass, which provoked the suggestion he 
would go down and look after the shoe. The switch engine 
at this time was working up and down the lead track west 
and south of track 6. Stern and the deceased were only 
separated about four minutes when Stern noticed the lan- 
tern which the deceased had been carrying sitting on the 
ground on the south side of track 10 between tracks 9 and 
10, facing north. Upon discovering this circumstance Stern 
called to the deceased but got no response. He then started 
toward the lantern and as he approached he saw blood on 
the snow inside the south rail of track 10. A moment later 
he found the body of the deceased under a car wheel about 
four car-lengths east of where the lantern stood and ap-~ 
proximately 150 feet east of these blood spots. During his 
absence deceased had been run over and killed. When the 
body was discovered there were five cars on track 10. The 
ear furthest east was an empty which had stood there for 
some hours. The next car was the defective refrigerator 
ear, then three freight cars loaded with grain. The de- 
ceased had been run over by some car in this group. In 
what manner he was killed, except as indicated from the 
physical facts, is unknown. His body lay across the south 
rail of track 10, part on one side and part on the other. 
He had not inserted the brake shoe in the brake head of the 
refrigerator car. The new brake shoe that had been pre- 
viously placed on the bolster was not there and was never 
discovered afterward. Since they had separated deceased 
had crossed both track 11 and track 10 and was killed by 
car wheels running on the south rail of track 10. 

The principal ground urged by defendant for reversal is 
that the evidence is wholly insufficient to support a verdict. 
Should this question be resolved in favor of the defendant 
it will sufficiently dispose of the entire case. 

The federal employers’ liability act, which is admitted 
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to be applicable to the case, paraphrased, provides that 
common carriers by railroad, engaging in interstate com- 
merce, shall be liable to any person when employed by such 
carrier in such commerce, for injury or death arising in 
whole or in part from the negligence of any of its officers, 
agents or employees. 

It will be observed that recovery under this saints must 
be predicated upon the negligence of the carrier which in 
whole or in part was the proximate cause of the plaintiff’s 
damage; and the burden of proving such negligence by a 
preponderance of the evidence is cast upon the plaintiff. 

The theory relied upon by the plaintiff, as gleaned from 
the pleadings and the evidence, seems to be that the witness 
Stern was the lead car inspector and consequently the de- 
ceased’s superior; that Stern, in a conversation had with 
the deceased at the material box north of track 11, knew 
the deceased was going to make repairs upon the refriger- 
ator car by inserting the new brake shoe; that Stern told 
him to go ahead, make said repairs, and he, Stern, would 
inform the switching crew not to run cars on this track 
while such repairs were being made; that knowing the de- 
ceased was in a position of danger and failing to protect 
the deceased under such circumstances constituted negli- 
gence. 

The evidence does not establish such a situation. The 
only evidence that Stern was the superior must be assumed 
from his testimony, in which he stated he was lead in- 
spector. If the record shows anything as to the relation 
these two fellow workmen sustained toward each other it 
indicates the contrary. It appears that the deceased first 
discovered the defective brake shoe and directed Stern to 
procure another from the material box near by and hand 
it to him and he would put it in place, which Stern did. 
If either party occupied a position of superiority over the 
other it. was the deceased over Stern since his statement 
carried with it the element of command. The evidence is 
undisputed that four minutes before the deceased was 
found dead Stern had left him at the material box north 


VoL. 132] JANUARY TERM, 1937 3851 
Bernhardt v. Chicago, B. & Q. R. Co. 


of track 11. The only manner in which the repair of the 
defective car could have been accomplished was for the de- 
ceased to pass along the north side of track 10 to a point 
where the car was standing. The evidence further shows it 
was unnecessary to go under the car to insert a brake shoe 
in the brake head, that this operation can be, and usually 
is, accomplished by standing on the outside of the rails. 
The physical facts dispute entirely that at the time the de- 
ceased met his fatal accident he was engaged in the oper- 
ation of repairing the defective car. He was killed by car 
wheels running on the south rail of track 10. Why he 
was at the time on the south side of track 10 the record is 
entirely silent. The new brake shoe which he had pre- 
viously placed upon the bolster of the defective car was 
gone—the inference being that it must have fallen off some- 
where in the switching operation before the car came to 
rest on track 10. From the place where the deceased was 
when the accident occurred it was impossible for him to 
have been engaged in making the needed repairs on the 
defective car. The evidence also shows that the deceased 
had been employed by the defendant for sixteen years and 
had taken an examination on all the safety rules provided 
by the company in which the dangers of working in switch 
yards were fully called to his attention. For nearly seven 
years he had been performing the identical service in which 
he was engaged at the time of his death. From these facts 
the inference must be drawn that he was fully acquainted 
with all the safety rules of the company, among which is 
a rule that where an attempt is made to make repairs upon 
defective cars, before such repair is to be made or danger 
incurred, if in the daytime, a blue flag must be displayed, 
and if at night, a blue Jantern. No such warning light was 
displayed by deceased. 

The witness Stern was called on behalf of plaintiff and 
testified that when he and the deceased separated at the 
material box the deceased did not state he was going to re- 
place the broken brake shoe, neither did the witness state 
to the deceased to go ahead and make the repair, nor that 
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he would signal the switching crew the danger to which the 
deceased was then exposed. 

Upon this point the plaintiff sought to impeach his own 
witness, Stern, by the wife of the deceased, and himself, 
both testifying, over objection of defendant, that the morn- 
ing following the accident Stern, while at the home of the 
deceased, told the wife of the deceased that he instructed 
the deceased to put the brake shoe on; that he would have 
plenty of time to do so, and that he, Stern, would tell the 
switching crew not to switch any cars in on that track 
while such repairs were being made. 

The reception of this testimony was strenuously resisted 
on the part of the defendant. It is quite evident that at this 
juncture the plaintiff realized he was confronted with a like 
poverty of material with which to construct a case as were 
the industrious but disappointed Israelites when they un- 
dertook to manufacture bricks without straw. The law will 
not permit one to bolster up a weak case by supplying the 
elements of negligence through impeachment of a witness 
not a party to the case. Such impeaching testimony should 
never be received without first laying the foundation there- 
for. The reception of such testimony is based upon surprise 
or entrapment. In order to lay the foundation the surprise 
or entrapment should appear. If the party calling the wit- 
ness had been previously advised that the witness would 
not testify to such state of facts, then such party cannot 
claim the benefit of surprise. Such foundational facts 
should appear before the testimony is admitted. We find no 
such foundaticnal testimony in the record. While the trial 
court in its instructions limited the effect and purpose of 
the receipt of this testimony, yet we entertain grave doubts 
as to whether the jury comprehended the significance of 
this instruction. Without treating such as substantive evi- 
dence there was nothing upon which to base their verdict; 
hence, the fact that they found for the plaintiff forces the 
eonclusion they did regard that testimony as substantive 
evidence, notwithstanding such instruction. 

Impeaching testimony on the ground of surprise, when 
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competent, cannot rise to greater dignity than to permit 
the jury to determine whether a witness who has made in- 
consistent statements is worthy of credibility. Had the wit- 
ness Stern testified that he directed the deceased to make 
such repairs and he would see that he was protected while 
so doing, it would have had a direct bearing upon the ele- 
ment of negligence; but when he denied such a state of 
facts this left the plaintiff wholly without substantive proof 
on that point. These essential facts could not be supplied 
by simply calling impeaching witnesses to prove that Stern 
at another time made such statements. This testimony 
would have no force as substantive evidence to establish 
negligence, as it was held in the following cases that such 
evidence could not be supplied by simply calling impeaching 
witnesses to prove that Stern at one time made such state- 
ments. Such testimony could only be considered for the 
purpose of contradicting or discrediting Stern as a witness 
and was in no sense substantive evidence from which it 
could be inferred that Stern’s negligence resulted in the 
death of the deceased. Zimmerman v. Kearney County 
Bank, 59 Neb. 23, 80 N. W. 54; Southern Ry. Co. v. Gray, 
241 U. S. 338; Barrett v. Virginian Ry. Co., 244 Fed. 397. 
Further, it may be stated that negligence will never be 
presumed from the fact of injury or death. Negligence, to 
support a verdict, must be established either by direct proof 
or by physical facts of sufficient potency from which a rea- 
sonable inference of the same may arise. Neither can neg- 
ligence be based upon surmise, speculation or conjecture. 
“A verdict cannot be permitted to stand, which rests 
upon conjecture, surmise, or speculation, but plaintiff must 
produce substantial affirmative proof that the negligence 
of the carrier caused the injury, and ‘where proved facts 
give equal support to each of two inconsistent inferences ; 
in such event, neither of them being established, judgment, 
as a matter of law, must go against the party upon whom 
rests the necessity of sustaining one of those inferences 
as against the other, before he is entitled to recover’ ”— 
citing cases. Wheelock v. Freiwald, 66 Fed, (2d) 694. 
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While the record furnishes no information as to the rea- 
son why the deceased was upon the south side of track 10 
when the fatal accident occurred, however, it is quite cer- 
tain that he was not there making the repairs upon the de- 
fective car. Assuming that he was there in the performance 
of some service for his employer of a character different 
from making needed repairs, with the knowledge he had 
of the rules of the company in which the dangers of his 
employment are pointed out, he would be held, under the 
law, to have fully assumed all the risks necessarily incident 
to the particular service. 

In Seaboard Air Line Co. v. Horton, 233 U. 8. 492, the 
court said: “Some employments are necessarily fraught 
‘with danger to the workman—danger that must be and is 
confronted in the line of duty. Such dangers as are normal- 
ly and necessarily incident to the occupation are presum- 
ably taken into the account in fixing the rate of wages. 
And a workman of mature years is taken to assume risks 
of this sort, whether he is actually aware of them or not.” 

The conclusion we are compelled to draw from the entire 
record is that the plaintiff utterly failed to assume the 
burden of proving negligence of the defendant in connection 
with the death of deceased. The trial court should have sus- 
tained the request for a directed verdict, and failure to do 
so constitutes error. The judgment is reversed and the ac- 


tion dismissed. ; 
REVERSED AND DISMISSED. 


‘GEORGE V. WILTSE ET AL., APPELLANTS, V. ROBERT 0. BOLTON 
ET AL.: IRA HAGGERTY ET AL., APPELLEES. 
272 N. W. 197 


FILED Marcu 12, 1937. No. 29830. 


1. Appeal. Where an issue is tried by both parties without objec- 
tion, neither will be heard to complain on appeal that such 
issue was not sufficiently pleaded. 
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2. Evidence examined and held to establish that land in controversy 
was formed by accretion. 

3. Public Lands. General land office of the United States has no 
jurisdiction to transfer lands which are not at the time public 
property. 

4. Waters: RIPARIAN OWNERS: Erosion. If public lands bordering 
on Missouri river are cut off by erosion, the government loses 
title thereto the same as would a private owner. 

5. Estoppel. To establish estoppel by conduct, it must be made to 
appear that the facts, upon which it is sought to make the 
estoppel operate, were known to the party against whom the 
estoppel is urged, and unknown to the party utging it, and 
that latter has relied upon such conduct and has been led 
thereby to change his position for the worse. 


APPEAL from the district court for Washington county: 
ARTHUR C. THOMSEN, JUDGE. Reversed, with directions. 


William J. Maher, for appellants. 
Thomas & Thomas, contra. 


Heard before ROSE, GooD, PAINE and CARTER, JJ., and 
RYAN and Krocer, District Judges. 


Krocer, District Judge. 

Plaintiffs filed an action in equity for the purpose of 
quieting title to the southeast quarter of the northeast 
quarter and the southeast quarter, all in section 20, town- 
ship 19 north, range 12 east of the sixth P. M., in Wash- 
ington county, Nebraska, and all legal accretions thereto, 
which are described by metes and bounds, and alleged that 
they were the owners in fee simple of all the premises and 
in actual possession thereof, and alleged that the various 
defendants to the action were each making some claim to a 
part of said premises adverse to plaintiffs’ title, and prayed 
for a decree quieting title in them and that defendants 
and all persons claiming under them be enjoined from inter- 
fering with plaintiffs’ possession of said lands. 

Some of the defendants defaulted, but separate answers 
were filed by Verne Pfeiffer and Ira Haggerty. Verne, 
Pfeiffer in his answer denies the allegations of plaintiffs’ 
amended petition, and further alleges that the southwest: 
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quarter of the southeast quarter of said section 20 was 
government land, subject to homestead entry, and that in 
December, 1930, he made entry on said land under the 
homestead laws of the United States, and has since been 
in possession thereof and has made valuable improvements 
thereon, and that said last described tract never was the 
property of the plaintiffs, nor had they any claim thereto 
as accretion to lands owned by them, and further alleged 
that, if plaintiffs had any claim to said land, they are guilty 
of laches in that they failed to assert it, but allowed de- 
fendant to make valuable improvements thereon, and are 
now estopped from asserting any claim thereto by reason 
of laches. 

The separate answer of Ira Haggerty is similar to that 
of Verne Pfeiffer, excepting that he alleges that he is in 
possession of a tract of sand-bar land bordering on the 
Missouri river, which lies between the tract claimed by 
defendant Pfeiffer and the east bank of the Missouri river, 
and he does not claim that he entered by any color of title 
or right, but apparently is holding under what has been 
termed “squatter’s rights.” 

Trial was had in the district court for Washington coun- 
ty, and a decree was entered in said action, finding general- 
ly in favor of defendants Pfeiffer and Haggerty, and 
against the plaintiffs, and dismissing plaintiffs’ action at 
their costs. From this decree, plaintiffs prosecute this ap- 
peal. 

The plaintiffs trace their title to the southeast quarter 
of the northeast quarter and the north half of the southeast 
quarter and the southeast quarter of the southeast quarter 
of section 20, township 19 north, range 12, east of the sixth 
P. M., through mesne conveyances to the original patentee 
who obtained patent in the year 1897, and now claim title 
to the southwest quarter of the southeast quarter and ad- 
ditional] lands to the south and west by reason of their being 
accretions to the deeded land owned by them. 

It appears from the evidence that in 1856 the United 
States government caused a survey to be made of lands 
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adjoining the Missouri river in Washington county. At 
that time the Missouri river, at a point somewhat north of 
the land in controversy, turned in an easterly direction and 
then bent in a horse-shoe form to the south and back to the 
west, so that the main channel of the river was some con- 
siderable distance to the north and east of the tract we 
are now concerned with. At some later date a new channel 
was made by the Missouri river which cut across a large 
portion of said section 20 and eliminated the horse-shoe 
bend hereinbefore mentioned. The parties seem to be 
agreed that as late as 1908 the southwest quarter of the 
southeast quarter of said section 20 (hereinafter referred 
to as the Pfeiffer tract) was entirely in the channel of the 
Missouri river, and that the river, along its east bank, had 
eroded its way into the deeded lands now owned by the 
plaintiffs. In the spring of 1908 the main channel of the 
Missouri river changed to a point approximately one-half 
mile west of its former channel, and the evidence is in con- 
flict as to what brought about this change, the plaintiffs 
claiming that it was caused by the formation of accretions 
to their shore line and defendants claim that it was due to 
an avulsion primarily induced by an ice jam forming near 
the east shore line. While the evidence is somewhat con- 
flicting, a fair appraisal of same would indicate that, after 
the change in 1908, the river gradually eroded the easterly 
banks thereof until in 1918 it had again eroded all but a 
few acres of the Pfeiffer tract, and then, by gradual stages 
and processes, again moved in a westerly direction until 
at the present time it is approximately one-half mile south 
and west of the southwest corner of the Pfeiffer tract. 

On the basis of these facts, which are quite conclusively 
established by the evidence, the plaintiffs contend that the 
court’s findings and judgment are contrary to law and con- 
trary to the evidence. 

Defendants contend, first, that plaintiffs have not pleaded 
or proved any accretions; second, that the general land 
office of the United States has decided that plaintiffs’ lands 
were not riparian at any time since 1897, when patent was 
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issued to the same, and consequently could not have any 
accretions; and, third, that plaintiffs are estopped by their 
conduct from questioning defendants’ title. 

The petition of plaintiffs, in so far as it refers to accre- 
tions, is very brief, and if timely objection had been made, 
no doubt the court would have required the plaintiffs to 
set out their claims to accretions with more particularity. 
No complaint was made, however, but, on the contrary, de- 
fendants in their answer elaborately pleaded facts negativ- 
ing plaintiffs’ claim of accretions and tending to establish 
the creation of the land in controversy as the result of an 
avulsion. The case was tried on the theory that plaintiffs 
had sufficiently pleaded their claim to the land as accretions 
to riparian lands owned by them, and defendants cannot 
now raise the objection that the petition did not properly 
plead facts establishing the formation of the land in con- 
troversy as accretions. 

The evidence was quite voluminous and deals almost 
entirely with the history of the Missouri river as it af- 
fected the lands in controversy since the year 1908. The 
parties seem to be agreed that as late as the spring of 1908 
the east bank of the river was entirely on the deeded land 
now owned by the plaintiffs, so it necessarily follows that 
plaintiffs’ lands, at that time, were riparian. In the spring 
of 1908 an ice gorge formed along the land now owned by 
plaintiffs and for some distance to the north thereof. As a 
result of this ice gorge the river shifted its main channel 
westward, and when the ice disappeared there was a nar- 
row channel, called Boyd’s slough, along plaintiffs’ land 
and then a large sand-bar between Boyd’s slough and the 
main channel of the river. As a result of the deposit of 
goil-building material during high water, Boyd’s slough 
had gradually filled, so that there is no channel there now 
and has not been for many years. By the same process the 
sand-bar to the west of Boyd’s slough has been built up 
until, at the present time, a large portion of the same is 
suitable for cultivation. The formation of land by accretion 
has been repeatedly defined and we are not going to add to 
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that long list. For definition see Independent Stock Farm 

v. Stevens, 128 Neb. 619, 259 N. W. 647. 

We have carefully examined all of the evidence in this 
case and are convinced that the action of the river in the 
spring of 1908 was not an avulsion, but the shifting of the 
main channel from the east to the west side of the river 
bed, and that the lands in controversy were formed by ac- 
cretion, and not by an avulsion. ‘ 

This leads us to a consideration of what effect is to be 
given to the finding of the general land office that plaintiffs’ 
lands have not been riparian since patent to same was is- 
sued in 1897. 

It may be noted that this finding was made after the 
courts of this state had obtained jurisdiction of the parties 
and subject-matter, and had been called upon to decide the 
precise question. If this finding is binding on this court 
and the parties to this action, then the fact that all parties 
seem agreed that as late as 1908 the land was riparian 
would be immaterial. We believe it will be conceded that 
the general land office has jurisdiction only where govern- 
ment lands are concerned, and if, in this case, the Pfeiffer 
tract was not government land at the time Pfeiffer filed on 
the same, and at the time of the purported ruling by the 
general land office, the action of the land office would be a 
nullity. 

Thus, in 22 R. C. L. 305, sec. 59, we find it stated: 
“Though the officers of the land department exercise func- 
tions in their nature judicial, this has reference to cases 
in which individuals have, as between each other, contested 
the right to a patent before those officers. In no case have 
documents, with the recitals therein, and the presumptions 
of law and fact arising thereon, shown to have been exe- 
cuted by officers of the government, within the apparent 
scope of their authority, been held sufficient, where the 
fact in issue was whether the government at that time had 
any title to convey, to establish the fact in dispute, as 
against parties claiming a preexisting, adverse and para- 
mount title in themselves. The land department has no 
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jurisdiction to transfer lands which are not at the time 
public property, having been previously disposed of. All 
that can be reasonably or lawfully claimed as the effect of 
documents of title issued by the department is that they 
pass such estate, and such estate only, as the government 
itself, in whose name and on whose behalf the official acts 
appear to have been done, had at the time.” 

In 1859 the Pfeiffer tract was government land. At some 
time subsequent, due to an avulsion of the Missouri river, 
this tract was entirely obliterated and washed away; a soil 
survey map made by the agricultural department of the 
government in 1915 conclusively establishes that fact. That 
this tract was a part of the bed of the Missouri river as late 
as the spring of 1908, long after patent had issued to plain- 
tiffs’ deeded land, cannot be seriously disputed. If the 
Pfeiffer tract had been homesteaded before it was taken by 
the river, the private owner would have lost his title by 
such action of the river, and even though at a later date 
the river receded and the boundaries of the land could again 
be established, it would not go to the former owner. 
Yearsley v. Gipple, 104 Neb. 88, 175 N. W. 641. 

Does a different rule apply to lands owned by the gov- 
ernment? This precise question was before the supreme 
court of Iowa in the case of Bigelow v. Herrink, 200 Ta. 
830, 205 N. W. 531, and the court there held: “The title of 
the government to land bordering on the Missouri river 
is subject to the same laws as that of a private owner. If 
it is cut off by erosion, the government loses title thereto, 
and, if accretions are added, they become a part of the gov- 
ernment tract.” And citing Jefferis v. Hast Omaha Land 
Co., 184 U. S. 178; Rice v. Minnesota & N. W. R. Co., 1 
Black (U. S.) 358; Coulthard v. McIntosh, 143 Ia. 389, 122 
N. W. 233. Our attention has not been called to any deci- 
sions to the contrary. The case of First Nat. Bank of De- 
catur v. United States, 59 Fed. (2d) 367, relied upon by de- 
fendants, is not in point, as in that case the erosion and 
subsequent accretion of the lands involved had occurred be- 
fore the United States parted with title to any of the land, 
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either that which was eroded or that which became riparian 
by reason of the erosion. The government was at all times 
the riparian owner and, because of the particular circum- 
stances surrounding the conveyances of the lands there in- 
volved, the conveyances were held to convey no more prop- 
erty than described in the instruments of conveyance. 

Under the facts in this case, we find that in 1930, when 
the defendant Pfeiffer made his homestead entry, the gov- 
ernment did not own any lands known as the southwest 
quarter of the southeast quarter of section 20, township 19 
north, range 12, east of the sixth P. M., in Washington 
county, Nebraska, but that said lands, long prior to that 
time, had been eroded and destroyed by the action of the 
Missouri river, and any title which the government at one - 
time had was thereby lost, and that, by the subsequent 
action of the river, the lands in controversy became accre- 
tion lands to the riparian land owned by the plaintiffs. 

We now consider the question of estoppel raised by the 
defendants. According to the testimony of the defendant 
Pfeiffer, he was living at Odebolt, Iowa, over 100 miles 
from the land in controversy when, in the fall of 1930, 
through some relative, he was informed that the land we 
have hereinbefore referred to as Pfeiffer tract was govern- 
ment land and subject to homestead entry; that he made 
his filing thereon and about December 5, 19380, entered upon 
the land and commenced building a small house for shelter. 
It was not until after he had moved onto the land that he 
met either of the plaintiffs. He testifies that plaintiffs did 
not protest against his occupying the land and that he 
assisted one of the plaintiffs in building a fence along the 
east line of the forty acres claimed by him, and that plain- 
tiffs pointed out to him what they claimed was the north- 
east corner of his tract, and that plaintiffs agreed to build 
a fence along the east line of said forty if he would build 
a fence along the north side of the same, which he did. 
The improvements made by defendant Pfeiffer are valued 
by him at $200, exclusive of his own labor. 

The defendant Haggerty did not testify to any facts that 
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would have any bearing on the question under considera- 
tion. 

This court, in the case of Nash v. Baker, 40 Neb. 294, 58 
N. W. 706, held: “In order to constitute an equitable 
estoppel by silence or acquiescence, it must be made to 
appear that the facts, upon which it is sought to make the 
estoppel operate, were known to the party against whom 
the estoppel is urged and unknown to the party urging it.” 

And, in 10 R. C. L. 692, sec. 21, we read: “But to effect 
an estoppel by silence it must also appear that the person 
had a full knowledge of the facts and of his rights, that 
he had an intent to mislead, or at least a willingness that 
others should be deceived,.and that the other party was 

‘misled by his attitude.” 

Applying those rules to the facts in this case, we find 
that the defendant Pfeiffer made entry before he had even 
met the plaintiffs, and that in making entry he in no man- 
ner relied upon any representations or conduct on the part 
of the plaintiffs. At the time of his entry, plaintiffs were 
litigating with one McFerrin over the ownership of this 
particular tract. No decree was entered in that litigation 
until March, 1931, and, before decree was entered, defend- 
ant Pfeiffer knew of that litigation. This action was com- 
menced in December, 1933, and the only conduct on the 
part of plaintiffs that might be considered on the question 
of estoppel is the testimony regarding the fences. In con- 
sidering that testimony, it must be borne in mind that the 
defendant Pfeiffer was claiming under his homestead entry, 
and no doubt the plaintiffs were somewhat in doubt as to 
whether their claim was superior to that of the defendant 
Pfeiffer. At any rate, the defendant Pfeiffer had knowledge 
of all the facts affecting the title to this land, and there was 
no concealment of any material facts from him, and his 
filing on the land and the making of such improvements as 
were made cannot be charged to any conduct on the part 
of the plaintiffs tending to mislead the defendant. The 
burden was upon the defendants to establish estoppel by 
conduct and in this they failed. 
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It follows from what has been said that the findings and 
judgment of the learned trial court were erroneous, and 
the judgment of the trial court is reversed and remanded, 
with directions to enter decree in conformity with this 
opinion. 

REVERSED. 


GLENN MAJOR, APPELLEE, V. J. N. HARRISON, APPELLANT. 
272 N. W. 201 


FILED MARCH 12, 1987. No. 29848. 


1. Appeal. When evidence is conflicting and there is sufficient to 
support the finding made by the jury, the court will not assume 
to usurp the province of the jury by passing upon the credi- 
bility of the witnesses and weighing the conflicting testimony 
introduced on the trial of the case. 

2. Negligence: QUESTION FOR JURY. Where different minds may 
reasonably draw diverse conclusions from the same facts as to 
whether or not they establish negligence or contributory negli- 
gence, these issues must be submitted to the jury. 

3. Trial. It is not error to extend lines across the page of an in- 
struction which lines separate specific claims of negligence from 
the other parts of the instruction where no sentences, phrases, 
or words are pointed out or emphasized. 

It is not error for the court in an instruction to as- 

sume as true facts that are established by the evidence without 

controversy. 


APPEAL from the district court for Washington county: 
ARTHUR C. THOMSEN, JUDGE. Affirmed. 


Henry Mencke and John A. McKenzie, for appellant. 
William J. Maher and Alfred D. Raun, contra. 


Heard before Goss, C. J., DAY, PAINE and. CARTER, JJ., 
and TEWELL and YEAGER, District Judges. 


YEAGER, District Judge. 

This is an action wherein plaintiff, appellee, sued to re- 
cover damages for personal injuries growing out of an 
automobile accident which occurred on a highway in Wash- 
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ington county, Nebraska. The highway was known as 
Highway No. 73 and the scene of the accident was at a 
point about five miles north of the city of Blair, Nebraska. 
At the point of the accident the highway runs almost 
straight north and south and is paved to a width of 20 
feet. From the scene of the accident the highway can be 
seen north for a distance of about a half mile and to the 
south about 50 or 60 rods. At the time of the accident the 
plaintiff was driving a 1929 Model A Ford sedan in a 
southerly direction on the said highway and was, at the 
time of the accident, accompanied by his wife, his daughter, 
his brother and his sister-in-law. The defendant was driv- 
ing along in a northerly direction in a Terraplane sedan. 
The trial resulted in a verdict and judgment in favor of 
plaintiff, appellee, for $1,000. 

The defendant has appealed and has, in his appeal, made 
three assignments of error. In his first assignment he sets 
forth that the court erred in refusing to grant a new trial 
for the reason that the verdict was not supported by suffi- 
cient evidence. 

There is a very sharp conflict in the evidence on the 
question of what was the cause of the collision between the 
two cars. The plaintiff and his witnesses have stated that 
the accident occurred on the west side of the highway, and 
defendant, on the other hand, contends that it occurred on 
the east side. One fact stands out in the testimony of all 
witnesses, and that is that the cars were going in opposite 
directions and that the right front fenders or wheels are 
the parts of the two cars which came into collision. Plain- 
tiff’s version is that when defendant was 60 or 70 feet 
away he was driving on the west or wrong side of the high- 
way, and that he was approaching at a high rate of speed, 
estimated at 50 miles an hour. He stated that to avoid a 
head-on collision he swerved to the left. Defendant, on his 
part, testified that he was at all times traveling on his right 
side of the highway at a low rate of speed and had brought 
his car to a complete stop at the time of the collision. De- 
fendant said that he looked ahead and saw plaintiff’s car 
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weaving from one side of the road to the other and traveling 
at the rate of at least 60 miles an hour, but that he did not 
see the actual impact because he had lowered his head to 
protect himself. This is, in general, the conflict we find in 
the evidence. No good purpose could be served in referring 
to it in greater detail. 

No question is raised that this conflicting evidence was 
not submitted to the jury under proper instructions. 

This court has repeatedly held that, when evidence is 
conflicting and there is sufficient to support the finding 
made by the jury, the court will not assume to usurp the 
province of the jury by passing upon the credibility of the 
witnesses and weighing the conflicting testimony introduced 
on the trial of the case. Lammers v. Boehmer, 62 Neb. 159, 
86 N. W. 1067; Henry v. Omaha Packing Co., 81 Neb. 237, 
115 N. W. 777; In re Estate of Charles, 118 Neb. 634, 225 
N. W. 869; Luther v. Farmers Union Cooperative Ass’n, 
119 Neb. 676, 230 N. W. 662; Clausen v. Johnson, 124 Neb. 
280, 246 N. W. 458. 

This court has further repeatedly held that, where dif- 
ferent minds may reasonably draw diverse conclusions from 
the same facts as to whether or not they establish negli- 
gence or contributory negligence, those issues must be sub- 
mitted to the jury. Perrine v. Union Stock Yards Co., 81 
Neb. 790, 116 N. W. 776; Leon v. Chicago, B. & Q. R. Co., 
102 Neb. 537, 167 N. W. 787; Casey v. Ford Motor Co., 108 
Neb. 352, 187 N. W. 922. 

This case comes clearly within these rules and the ruling 
on this first assignment must be adverse to the appellant. 

In his second assignment of error appellant complains 
of error in the giving of instruction No. 1, or more particu- 
larly he complains about two parallel lines which appear 
on the instruction. He attaches a significance to these lines 
which we cannot discern and which significance is not ap- 
parent from an examination of the instruction or the record 
in this case. 

The instruction is in four paragraphs. The first para- 
graph contains a general statement as to the claim of plain- 
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tiff and concludes with the following sentence: “He states 
that the collision was due to the negligence of the defend- 
ant, claiming such negligence to be the following:” This 
is followed by a line extending the full width of the page, 
then follows two numbered paragraphs each containing a 
single and specific charge of negligence. These paragraphs 
are followed by another line also extending the full width 
of the page. No words are underlined and no sentences, 
phrases or words are pointed out or emphasized. What the 
purpose of the lines may have been is not apparent. The 
probable purpose was a desire on the part of the judge to 
separate the specific from the general statements in the in- 
struction. 

There having been found nothing prejudicial in the form 
in which instruction No. 1 was given, no error can be predi- 
cated thereon. 

The third assignment of error is predicated on the as- 
sumption in instruction No. 11 of certain physical impair- 
ments of the defendant. No complaint is made that the in- 
struction does not correctly state the rule when there is a 
finding of the existence of physical impairment of a driver 
of an automobile. In a case where there is a dispute as to 
the existence or nonexistence of physical impairment the 
rule contended for by appellant would be correct. In this 
case there is no such dispute. In this case appellant is the 
only witness for either party to the action testifying on 
this point and he specifically testifies to physical impair- 
ment on his part. Appellant testified as follows: “Q. Well, 
that condition you have had for a year or two, haven’t you, 
Mr. Harrison? A. I have been getting weaker every year 
for a number of years, I presume. Q. In the legs? A. Yes, 
sir; and all over. * * * Q. Iam not asking you about any 
other man, I am asking you about your condition. A. Well, 
my condition has been failing for the last five years. * * * 
Q. Have you ever had a paralytic stroke, Mr. Harrison? 
A. Not that I know of. Q. Or anything of that nature? 
A. Not that I know of. I never went to a doctor to get 
examined, and what happened to me I don’t know. Q. You 
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say what happened to you, what do you mean, what hap- 
pened to you? A. Well, my right side seemed to get weaker 
than the left side, kind of numb. Q. And that came on 
you more or less suddenly? A. It come on in my sleep, 
and when I woke up I thought my arm and leg was asleep. 
Q. And when was that, Mr. Harrison? A. About two 
years ago. Q. About two years ago. And Since that time 
that right side has given you considerable trouble, hasn’t 
it? A. Not a great deal of trouble, but clumsy and numb. 
Q. Clumsy and more or less useless and numb, is that a 
fact? A. Yes, sir; that is it. * * * Q. But during all that 
period of time your legs were weakening, weren’t they, Mr. 
Harrison? A. I presume they were. Q. Well, you know 
they were, don’t you, Mr. Harrison? A. I do.” 

From this evidence it becomes apparent that appellant 
did have certain physical impairments, and it follows that 
the rule that it is not error for the court in an instruction 
to assume as true facts that are established by the evidence 
without controversy applies in this case. Gibson v. Glens 
Falls Ins. Co., 111 Neb. 827, 197 N. W. 950; Fitzgerald v. 
Union Stock Yards Co., 91 Neb. 493, 186 N. W. 838; Oelke 
v. Theis, 70 Neb. 465, 97 N. W. 588. 

For the reasons set forth herein, the judgment of the 
district court is 

AFFIRMED. 


CLARA QO. HOWIE, APPELLANT, V. COSMOPOLITAN OLD LINE 
LIFE INSURANCE COMPANY, APPELLEE. 
272 N. W. 207 


FILED Marcu 19, 1937. No. 29889. 


1. Insurance: PoLticy: CoNsTRuCTION. “An insurance policy is a 
contract and, if couched in unambiguous and clear language, 
should be construed as other contracts.” Omar Baking Co. v. 
Employers Liability Assurance Corporation, 180 Neb. 365, 264 
N. W. sd 


ForFEITURE. In considering the rights of | 
partion under a life insurance policy, forfeitures are not favored 
and will be enforced only where the contract requires. . 
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3. : : The term “forfeiture” need not be 
used in the policy in order to preclude recovery. Language 
Ieee the same as a forfeiture will be so interpreted. 

4, ENFORCEMENT. “Where there is no uncer- 


tainty as to the meaning of an insurance contract, and the same 
is legal and not against public policy, it will be enforced as 
made.” Ryc v. New York Life Ins. Co., 88 Neb. 707, 180 N. W. 
484. 
APPEAL from the district court for Lancaster county: 
LINCOLN FROST, JUDGE. Affirmed. 


Ginsburg & Ginsburg, for appellant. 
Perry, Van Pelt & Marti, contra. 


Heard before Goss, C. J., ROSE, Goop, DAY, PAINE and 
CARTER, JJ. 


Goss, C. J. 

Plaintiff appeals from an order entering judgment for de- 
fendant on the pleadings and dismissing the action. 

The case was evidently tried first in the municipal court 
because the pleadings are devised for that court and a 
stipulation in the transcript provides that the petition and 
answer in the municipal court shall constitute those plead- 
ings in the district court. 

The petition alleges that defendant was incorporated as 
Cosmopolitan Thrift Association at the time plaintiff pur- 
chased and received the certificate of membership on which 
her suit was based; thereafter by amendment it changed 
its name to Cosmopolitan Old Line Life Insurance Com- 
pany; on October 29, 1926, plaintiff purchased and received 
a certificate of membership for two units and paid the 
monthly premiums thereon from that date to and including 
July 29, 1931; on each unit she was required to deposit or 
pay one dollar each month or three dollars each quarter in 
advance; if she failed to pay this amount when due, the 
contract allowed thirty days of grace from the date the 
payment came due, but provided that, if she failed to make 
the payments prior to the expiration of the thirty-day grace 
period, the certificate should automatically lapse. There was 
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a reinstatement provision, but nothing is claimed under it. 
The table of values provided that at the fifth year, if the 
certificate was in good standing, and before the expiration 
of the grace period, the owner of the certificate might with- 
draw $39.70 for each unit, and so she sued for $79.40. 

The petition further alleged that plaintiff had paid 
monthly premiums on her policy and certificate from Oc- 
tober 29, 1926, to and including July 29, 1981; that thereby 
plaintiff became entitled to the cash value’ shown in the 
certificate for the fifth year in the sum of $79.40, which had 
been demanded and refused. 

The petition purported to attach as an exhibit the whole 
certificate, but some of its provisions were omitted. How- 
ever, the amended petition supplies that lack by attaching 
the entire contract. ' 

The amended answer also attaches as an exhibit the pur- 
ported full copy of plaintiff’s certificate with all of its pro- 
visions; alleges that paragraph 6 of the contract or certifi- 
cate, in providing for the cash or loan value of $79.40 at 
the end of the fifth year of plaintiff’s certificate, gives that 
amount while the certificate is in good standing, but the 
value does not apply in the event the certificate is not in 
good standing and after the expiration of the grace period 
as provided in the certificate, quoting and pleading sections 
7 and 8 of the certificate as follows: 

“7, In case the member fails to make his regular pay- 
ments as prescribed on the face of this certificate, and in 
advauice, he shall have thirty days’ grace from the date the 
payment became due, during which period this certificate 
shall remain in good standing. If the insured die during the 
grace period, the unpaid amounts completing the current 
year’s payments shall be deducted from any settlement 
under this contract. 

“8, If the member fails to make the payments prior to 
the expiration of the thirty-day grace period, this certificate 
shall automatically lapse; provided, that in case the lapsed 
member desires to reinstate this certificate he may do so 
within two years from the date the last payment became 
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due by paying an amount equal to all omitted payments 
plus six per cent. compound annual interest thereon.” 

The amended answer further alleges failure to pay any 
premiums after July 29, 1931 (which we have already de- 
rived from the petition), alleges failure to reinstate during 
the two-year period allowed for that purpose, alleges that 
the certificate has lapsed and plaintiff has no right of action 
thereon. 

Plaintiff’s reply is a general denial. 

It is a well-established rule in this jurisdiction that for- 
feitures of insurance policies are not favored, that a for- 
feiture clause in such a contract will not be aided or given 
effect by construction in a case where the plain meaning of 
the language used does not require it, that contracts of in- 
surance will be most strongly construed against the insur- 
ance company by which they have been drafted, and that, 
where a policy contains provisions making it susceptible 
of different constructions, one of which will work a for- 
feiture, and the other will not, that construction should 
be adopted which will prevent the forfeiture. Haas v. 
Mutual Life Ins. Co., 84 Neb. 682, 121 N. W. 996; Arendt 
v. North American Life Ins. Co., 107 Neb. 716, 187 N. W. 
65; Coad v. London Assurance Corporation, 119 Neb. 188, 
227 N. W. 925. , 

“But the rule is equally well settled that contracts of in- 
surance, like other contracts, are to be construed according 
to the sense and meaning of the terms which the parties 
have used, and if they are clear and unambiguous, their 
terms are to be taken and understood in their plain, or- 
dinary, and popular sense.” 14 R. C. L, 926, sec. 103. 

The entire contract between the parties should be con- 
sidered and interpreted. It is not like the ordinary old line 
insurance policy where, by regular payments through a 
long course of years, the insured is building up a reserve 
and surplus in which he has a continued property right 
for a considerable time, but, as the original name under 
which this policy was written indicates, it was called a 
thrift policy, wherein the investor engaged to make his 
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payments promptly for a definite number of years and the 
contract contemplated and provided that, if he so con- 
tinued to make his payments, he would profit by the lapses 
of others. He himself, like all others, had thirty days of 
grace and if the current premium was paid within that 
time the contract was kept in force. There was no fund 
provided by his payment and by the payment of others to 
make good for his lapse and to keep the policy in force. 
Under paragraph 8 of the contract, which we have quoted, 
he had for two years a method of reinstatement even if he 
failed to pay the premium within the thirty days of grace 
after it was due. 

While in some respects it may seem harsh, it is in no 
way illegal or against public policy. It seems very evident 
that the contract sued upon is one in which the holder ex- 
pected and had contracted to profit by the lapsations of the 
contracts of others who would be unable to complete their 
contracts to their maturities. 

“An insurance policy is a contract and, if couched in un- 
ambiguous and clear language, should be construed as other 
contracts.” Omar Baking Co. v. Employers Liability As- 
surance Corporation, 130 Neb. 365, 264 N. W. 873. See, 
also, Williams v. Union Central Life Ins. Co., 291 U. S. 170, 
78 L. Ed. 711, 92 A. L. R. 693. 

“Where there is no uncertainty as to the meaning of an 
insurance contract, and the same is legal and not against 
public policy, it will be enforced as made.” Rye v. New 
York Life Ins. Co., 88 Neb. 707, 180 N. W. 434. 

“A condition in a policy of life insurance, that if the 
stipulated premium shall not be paid on or before a certain 
day the policy shall cease and determine, is of the very es- 
sence and substance of the contract. Against a forfeiture 
caused by failure so to pay, a court of equity cannot re- 
lieve.” Klein v. Insurance Co., 104 U.S. 88, 26 L. Ed. 662. 
It is not necessary to use the term “forfeiture” in the policy. 
In the case just cited the expression was “cease and deter- 
mine.” 

In the case before us the provisions are clear. There is 
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no reserve value on the policy; there is only a cash value 
and that is dependent upon the policy being kept in force. 
It was permitted to lapse and was never reinstated. Plain- 
tiff asks a cash value in direct opposition to the terms of 
the policy. 
The judgment of the district court is 
AFFIRMED. 


IN RE ESTATE OF ANNA C. KING. 
NELLIE P. DOWNS ET AL., APPELLANTS, V. WILFORD MYERS, 
ADMINISTRATOR, APPELLEE. 
272 N. W. 205 


Finep Marcu 19, 19387. No. 29847. 


1, County Courts: JURISDICTION. The validity of a contested as- 
signment of adjudicated claims against the estate of a deceased 
person, as collateral security for a debt owing from heirs at 
law to other heirs at law, is not cognizable in the county court 
in the exercise of exclusive jurisdiction to settle such estate, the 
contested issue being entirely outside of such jurisdiction. 


2. Executors and Administrators: APPEAL: ISSUES. An appeal from 
a judgment of the county court, in the exercise of exclusive 
jurisdiction to settle the estates of deceased persons, does not 
remove to the district court subject-matter entirely outside of 
such jurisdiction. 


APPEAL from the district court for Burt county: WILLIS 
G. SEARS, JUDGE. Affirmed as modified. 


Will H. Thompson, Verne W. Vance and Chatt & Ellen- 
berger, for appellants. 


Hall, Young & Williams, contra. 


Heard before ROSE, DAY and PAINE, JJ., and TEWELL, 
CHAPPELL and YEAGER, District Judges. 


ROsE, J. 
This controversy arose in the county court of Burt county 
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over items in the approved account of Wilford Myers, ad- 
ministrator of the estate of Anna C. King, deceased. Among 
many claims against the estate there was one in favor of 
Wilford Myers, not as administrator, but as an individual, 
for $1,037 for care and support of Anna C. King during a 
period of years. Another claim of a similar nature for 
$1,798 was filed by Anna Myers, wife of Wilford Myers. 
To the account allowing these claims in reduced amounts, 
objections were filed by Nellie P. Downs, Scevolia A. Myers 
and Charles W. Potter, heirs at law of decedent. The 
county court, in the exercise of jurisdiction to settle the 
estate, allowed the first claim to the extent of $500 and the 
second to the extent of $1,500. Afterward the adminis- 
trator paid both. The three heirs named appealed to the 
district court from the approval of the final account con- 
taining the two items described, but later dismissed the 
appeal as to them. 

In the district court on appeal, Will H. Thompson, trustee 
for Nellie P. Downs, Charles W. Potter and Scevolia A. 
Myers, three heirs at law, offered for the first time a claim 
for $900. The district court declined to entertain the appeal 
as to this 900-dollar item on the grounds that the trustee 
did not appeal from the judgment of the county court and 
that the general appeal of the aggrieved heirs, the bene- 
ficiaries of the trust, did not include their claim. From the 
judgment denying the relief sought by the trustee and the 
beneficiaries, they appealed to the supreme court. 

Referring to the 900-dollar claim, there was an extended 
argument on the proposition that, contrary to the rulings 
in the district court, the trustee and beneficiaries were en- 
titled to a hearing there and to a finding in their favor on 
the general appeal of the aggrieved heirs and that for the 
purposes of such relief a special appeal by the trustee was 
unnecessary. The position thus taken is based on decisions 
to the effect that such an appeal from the county court to 
the district court brings up the whole case. Opinions so 
holding are challenged by the administrator as inapplicable 
to the present inquiry, since the subject-matter was beyond 
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the county court in the exercise of its power to settle dece- 
dent’s estate and not removable to the district court on ap- 
peal. If this position of the administrator is tenable, the 
relief sought by the trustee was properly denied, regardless 
of the reasons stated by the district court for its decision 
denying him relief. The solution of this problem involves 
the nature of the claim for $900. Was it within the original 
jurisdiction of the county court or within the appellate 
jurisdiction of the district court in the settlement of the 
estate of Anna C. King, deceased? 

Wilford Myers and Anna Myers, February 6, 1931, signed 
a paper purporting to assign the allowed claims of $500 
and $1,500 to Will H. Thompson, trustee for Nellie P. 
Downs, Charles W. Potter and Scevolia A. Myers. The as- 
signment recited that it was nonnegotiable and given to 
secure payment of $900. If the trustee did not realize from 
the assignment payment in full, assignors promised to pay 
the deficiency. The assignment was executed after the ac- 
count of the administrator was approved but before he paid 
the claims against the estate. The record of the county 
court disclosed the existence of the assignment, but the 
issue of its validity was never presented, considered or ad- 
judicated there or elsewhere. If valid, it was in effect col- 
lateral security for a debt of $900 owing by the individuals, 
Wilford Myers and Anna Myers, to Thompson, trustee for 
the individuals named as heirs. It was argued by the 
trustee that a consideration for the assignment was the 
dismissal of the appeal to the district court as to the items 
assigned, but it is contended by assignors that there was 
in reality no appeal as to the assignment and that conse- 
quently there was no consideration for it. In any event 
assignors condemned the assignment as invalid. This con- 
troversy was not properly involved in the settlement of the 
estate. There is nothing in the record to show that Anna C. 
King in her lifetime was indebted to Thompson as trustee 
or to the beneficiaries of the trust. None of them filed a 
claim against her estate. Their claim was against the as- 
signors individually, not against the estate which was in- 
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debted to Wilford Myers for $500 and to Anna Myers for 
$1,500, claims adjudicated in the county court in their 
favor. Since the claims were valid they did not interfere 
with any right of heirs or illegally diminish any inheritance. 
The dismissal of the appeal as to these items left the ad- 
judication in full force. The acceptance of the assignment 
by assignee was a recognition of the indebtedness of the 
estate to assignors. The cases upon which the trustee relies 
are inapplicable. The estate should not be drawn into or 
burdened with an extraneous controversy like the one under 
consideration. The debt evidenced by the assignment was 
outside of jurisdiction to settle the estate and judicial 
power was not enlarged by appeal. For the settlement of 
estates a special tribunal was created by law. That forum 
is the county court. This was necessarily taken for granted 
in decisions to the effect that an appeal brings up the whole 
case, meaning subject-matters within the jurisdiction of 
the county court to settle estates. Litigable controversies 
outside of that jurisdiction are not cognizable therein nor 
in the district court on appeal. The conclusion is that the 
district court did not err in denying relief to the trustee, 
regardless of the reasons given for the decision below. 

On the appeal by the heirs at law and on an appeal by the 
successor of Wilford Myers as administrator, other assign- 
ments of error were presented but are found upon examin- 
ation of the record to be without merit. 

There remains for consideration a cross-appeal by Wil- 
ford Myers, administrator. The county court charged him 
with $107.50, the purchase price of a barn sold at public 
‘auction. In the district court on appeal he was charged in 
addition to that sum $100 as the difference between the 
value of the barn and the sale price. The increase in this 
item is assailed as erroneous. On the evidence this point 
is well taken. The sale was authorized by the county court 
and was advertised. The barn was sold at public auction 
for $107.50. There was no evidence of fraud in the sale or 
proof that the administrator profited by the transaction. 
The evidence does not sustain the finding that its value was 


376 NEBRASKA REPORTS [VoL. 132 
In re Estate of Nelson 


$207.50 or any amount in excess of the sale price. There is 
evidence, however, that the value was $107.50. The charge 
of $207.50 is therefore reduced to $107.50. Error in other 
respects has not been found. 

AFFIRMED AS MODIFIED. 


IN RE ESTATE OF MADS PETER NELSON. 
ALFRED FE. NELSON, EXECUTOR, ET AL., APPELLANTS, V. 
ANENA FREY ET AL., APPELLEES. 
272 N. W. 219 


FILED MarcH 19, 1937. No. 29922. 


Wills. Where the language in a will is clear and unambiguous, there 
is no room for construction, and it becomes the duty of the 
executor to carry into effect the plain provisions of such a will. 


APPEAL from the district court for Pierce county: 
CHARLES H. STEWART, JUDGE. Affirmed. 


Leamy & Leamy, for appellants. 
Spillman & Ptak, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, Day, 
PAINE and CARTER, JJ. 


Goop, J. 

This is an action for the construction of a will for the 
information and guidance of the executor. It originated in 
the county court, and the executor, being dissatisfied with 
the ruling of the county court, appealed to the district 
court, and also, being dissatisfied with the order and judg-" 
ment of the district court, has appealed to this court. 

The record discloses that one Mads Peter Nelson departed 
this life testate in 1933. His will was duly admitted to pro- 
bate. The testator left surviving him a widow and six 
children. In the second paragraph of the will he expressed 
a desire to treat all of his children equally and recited that 
he had advanced to three of the children the sum of $10,000 
each, and to a fourth child, Anena Frey, the sum of $5,575, 
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and to two other children, namely, Ole C. Nelson and Marie 
Nelson, he had advanced nothing. He thereupon bequeathed 
to Anena Frey the sum of $4,425, and to the son Ole C. 
and the daughter Marie, each, the sum of $10,000, and pro- 
vided: “And in the event there should not be enough per- 
sonal property at the time of my death to pay said legacies 
J authorize and direct my executor hereinafter named to 
sell so much of my real estate as may be necessary for the 
payment of said legacies.’”’ By the third paragraph of the 
will he gave, devised and bequeathed all the rest and residue 
of his property to his son, Alfred E. Nelson, the executor 
named, to hold in trust and to use the income therefrom 
and provide thereafter for the support and maintenance of 
his wife, Ida Nelson, for and during her natural life. 

From the evidence it appears that testator died pos- 
sessed of three farms in Holt county and a residence prop- 
erty in Pierce county, Nebraska, and considerable personal 
property, including a mortgage on land in Pierce county. 
It appears that the executor was authorized to compromise 
the mortgage on realty in Pierce county by surrendering 

- the note and mortgage and taking the mortgaged premises 
in full discharge thereof. This land consisted of about 128 
acres. It also appears that all of the children and the widow 
undertook, in part at least, to make a partition of the real 
estate, and one of the farms was conveyed to the son, Ole 
Nelson, and the land in Pierce county was conveyed to 
Marie Nelson, in satisfaction of their legacies of $10,000 
each; that they accepted the deeds executed by all the 
other heirs and the widow, have been in possession of their 
respective tracts of land, and have received the rents and 
profits thereof. There still remain in the possession of the 

‘executor two quarter sections of land in Holt county and 
the residence property situated in Pierce, Nebraska, which 
is occupied by the widow. 

It also appears that there is one debt against the estate 
which is unsatisfied, in the sum of approximately $900. 
The executor appears to think and believe that it is his 
duty to retain a sufficient amount of the land and property 
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to bring an income sufficient to support the widow, and to 
hold the property during her lifetime, and that there is not 
enough property on hand at this time to pay the remaining 
debt against the estate and the legacy to Anena Frey and 
leave a sufficient amount of property on hand that the in- 
come therefrom will be sufficient to support the widow of 
testator. 

By the fourth paragraph of the will Nelson devised and 
bequeathed all of his property that should remain after 
payment of debts and specific legacies to his son Ole and 
his daughters Marie and Anena to his executor in trust, 
the income therefrom to be used for the support of his 
widow. The only property devised in trust to the executor, 
the income from which he was to use for the support of the 
widow, is that which remains after all debts of the estate 
and specific legacies to his children, Ole, Anena and Marie, 
have been paid. At the time of commencement of this pro- 
ceeding, the legacies to Ole and Marie had been discharged 
by conveying to them certain tracts of realty. There re- 
main unpaid one debt against the estate and the legacy to 
Anena. Clearly, it is the duty of the executor to sell the re-- 
maining property, or so much thereof as may be necessary, 
to pay the remaining debt, costs of administration and the 
legacy to Anena Frey, and the remainder, be it little or 
much, is that which the executor is to hold in trust and 
use the income therefrom for the support of testator’s 
widow. 

The will is plain and unambiguous. Where the language 
in a will is clear and unambiguous, there is no room for 
construction, and it becomes the duty of the executor to 
carry into effect the plain provisions of such a will. The 
trial court so held, as did the county court, and directed 
the executor to proceed as herein indicated. 

The judgment of the district court is right and is 

AFFIRMED. 
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CONSERVATIVE SAVINGS & LOAN ASSOCIATION, APPELLEE, V. 
SAMUEL MANCUSO ET AL., APPELLANTS. 
272 N. W. 228 


FILED Marcu 19, 1987. No. 29913. 


Mortgages. In a mortgage foreclosure, evidence that payments on 
the mortgage debt are delinquent for more than twenty months 
and that the plaintiff has been compelled to pay delinquent taxes 
is sufficient to sustain the decree of foreclosure. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Affirmed. 


Thomas E.. Conley, for appellants. 
William Baird & Sons, contra, 


Heard before Goss, C. J., ROSE, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


Day, J. 

This is a suit to foreclose a real estate mortgage. The 
defendants appeal from a decree of foreclosure entered 
March 8, 19386. : 

There are no assignments of error, but it would appear 
from the brief which sets out a portion of the motion for 
new trial that the appellants’ complaint against the decree 
is that it is not sustained by sufficient evidence. The evi- 
dence discloses that this was originally a mortgage for 
$12,000, covering two pieces of property, executed in 1923, 
and that it was reduced to $6,000 in 1933, when one parcel 
of real estate was released from the mortgage. The mort- 
gage provided for monthly payments of $60 a month. The 
petition alleges that there has been no payment since 
January 15, 1934, and that the plaintiff had been compelled 
to pay taxes prior to the commencement of this action on 
November 23, 1935, in the sum of $360.87. The evidence in 
the record is conclusive that there were no payments by 
defendants either on the mortgage debt or taxes from Janu- 
ary 15, 1934, to the date of the trial March 3, 1936. The 
decree found that there was due the plaintiff the sum of 
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$7,058.92. The evidence is abundantly sufficient to support 
the decree of foreclosure. 

It is also claimed by the appellants that an action was 
brought to recover on the note in January, 1934. At that 
time the defendants had only paid $30 a month for a period 
of six months, and the payments were delinquent in the 
sum of $180, which was delinquency equivalent to three 
months. The contract provided that, upon a failure to make 
the monthly payments for three months, the mortgagee 
could declare the whole amount due and foreclose the mort- 
gage. That case was dismissed by the court without preju- 
dice on June 27, 1935. It is at least suggested in the briefs 
that this was an adjudication and binding upon the parties, 
and that this foreclosure was prematurely brought because 
the dismissal was an adjudication that the loan was not in 
default in January, 1934. This foreclosure was brought 
almost two years later and alleges other and different de- 
faults from the one upon which the action at law upon the 
note was brought. So even if this question is raised by the 
record (and we think it is not) it is not a bar to this action. 

After careful examination of the entire record, it ap- 
pears that the judgment of the district court is regular and 
proper. 

AFFIRMED. 


CENTRAL MARKET, INC., APPELLEE, V. ALBERT E. KING: 
HOME OWNERS LOAN CORPORATION, GARNISHEE, APPELLANT. 
272 N. W. 244 


FILED MARCH 19, 19387. No. 29843, 


1. Garnishment. The Home Owners Loan Corporation was formed 
by an act of congress as a governmental agency to refinance 
certain loans, its entire capital stock being owned by the gov- 
ernment. Such act gave the corporation authority to sue and 
be sued in any court, without reservation, express or implied; 
therefore, the Home Owners Loan Corporation must respond 
to service of garnishee process. 

2. Corporations. The Home Owners Loan Corporation does not 
have the powers of either the executive, judicial, or legislative 


VoL. 132] JANUARY TERM, 1937 381 
Central Market v. King 


branches of government. It was granted no immunity from 
civil process. It provides emergency relief to home owners to 
refinance mortgages, and is subject to the same liabilities as 
other corporations similarly employed. 


APPEAL from the district court for Douglas county: 
JOHN W. YEAGER, JUDGE. Affirmed. 


Hawthorne Arey, for appellant. 


Monsky, Grodinsky, Marer & Cohen and J. Harold Saks, 
contra. 


Heard before Goss, C. J., DAY, PAINE and CARTER, JJ., 
and TEWELL, District Judge. 


PAINE, J. 

This is an appeal from a judgment of the district court 
on a proceeding in error, reversing an order of the mu- 
nicipal court sustaining the special appearance of the {Iome 
Owners Loan Corporation, garnishee. In this opinion Cen- 
tral Market, Inc., will be styled the plaintiff, and is the 
only appellee in this court; Albert E. King was the defend- 
ant in the lower court, and the Home Owners Loan Corpo- 
ration, garnishee, is the appellant in this court. 

The Central Market, Inc., plaintiff, brought suit in the 
municipal court of Omaha and obtained a judgment on a 
grocery and meat bill against Albert E. King, an employee 
of the Home Owners Loan Corporation for the sum of 
$102.02 and costs. An execution was returned unsatisfied, 
showing that the said defendant, Albert E. King, had no 
property liable to seizure under execution. An affidavit was 
thereupon filed for garnishee summons, and the same was 
served by the constable upon the Home Owners Loan Cor- 
poration by serving I. S. McFarlane, its regional manager, 
in Omaha, Nebraska. The Home Owners Loan Corporation, 
garnishee and appellant, filed a special appearance, and 
after several continuances Judge Neble sustained the special 
appearance. Thereupon, a petition in error was filed in the 
district court for Douglas county by the plaintiff, and the 
garnishee and appellant filed its special appearance. The 
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same was argued and briefed in the district court, and the 
district judge overruled the special appearance and gave 
the garnishee 14 days to answer the summons. The motion 
for new trial being overruled, and supersedeas bond being 
fixed, said ruling of the district court is brought to this 
court. The parties have filed extensive briefs in this court. 

As this is the first time that this important question has 
been presented to this court for determination, it might be 
of assistance, before discussing the authorities, to present 
a summary of the respective claims made by the parties to 
this lawsuit. 

In the first place, there is no dispute between the parties 
as to the rules relative to the Nebraska law of garnishment, 
which is a purely statutory remedy, and will be interpreted 
more strongly against the garnishor. While the action was 
originally brought under the municipal code of Omaha, it 
is admitted that the section of that code is in all respects 
the same as the general statute of Nebraska in this regard. 

Now, on its part, the appellant says that in 1932 congress 
established the Home Loan Bank, with a board of five 
members to conduct its affairs. It acted as a rediscounting 
agency for those holding mortgages on loans which could 
not be paid off, and its duties were very similar in many 
respects to those of the Federal Reserve Bank. In 1933 
there was an amendment made to the original Home Own- 
ers Loan Act, providing for the Home Owners Loan Cor- 
poration, of which the entire capital stock was subscribed 
and paid for by the treasury of the United States for and 
on behalf of the United States government. Its business 
was to issue bonds against the mortgages which it held, and 
these bonds were guaranteed, both as to principal and in- 
terest, by the United States government. It had but a 
limited time to run, and when its purposes were completed 
all of the surplus funds in its hands were directed to be 
paid into the treasury of the United States. It was given 
the privilege of franking all of its mail in the same manner 
as all executive agencies of the United States. The provi- 
sions and rules under which it operated provided that it 
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could only refinance mortgages which could not be handled 
in any other way or by any other corporation. Its life as a 
loaning corporation having been limited, and having now 
expired, the Home Owners Loan Corporation is not making 
new loans, but is now in process of being liquidated. It can 
be seen from this very brief statement that it is the con- 
tention of appellant that this corporation was not, and is 
not now, in competition with any other loan corporation, 
for no other corporation could or would handle so-called 
“frozen” loans. 

Now, on the other hand, it is claimed by the appellee that 
the Home Owners Loan Corporation was organized to en- 
gage in the business of loaning money on homes, which 
loans were evidenced by mortgages, and if any mortgage is 
not paid, and becomes in default, said corporation fore- 
closes these mortgages and, if necessary, takes the title to 
the property in its name and later sells said property, the 
same as any other loan corporatior.. It is admitted that the 
government is exempt from garnishment when it acts in its 
sovereign capacity, but not when it is engaged in a business 
capacity. It is admitted that the Home Owners Loan Cor- 
poration is an agent or instrumentality of the United States 
government, but it is insisted that by its very form of or- 
ganization it is, and has been, doing a commercial business 
in loans, and therefore appellee claims it is not entitled to 
any of the immunities to which the government itself is 
entitled, and that the Home Owners Loan Corporation 
should under the Nebraska law be made to answer a sum- 
mons in garnishment, just the same as any other corpora- 
tion. It is further admitted that one is required to go into 
the court of claims to bring an action against the govern- 
ment itself, but that the Home Owners Loan Act, 48 St. at 
Large, 128, ch. 64, title 12, U. S. C. A, sec. 1463, provides: 
“Creation of Home Owners Loan Corporation. Sec. 4. (a) 
The Board is hereby authorized and directed to create a 
corporation to be known as the Home Owners Loan Cor- 
poration, which shall be an instrumentality of the United 
States, which shall have authority to sue and to be sued in 
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any court of competent jurisdiction, federal or state, and 
which shall be under the direction of the board.” There- 
fore, the appellee insists that such corporation does not 
have the immunity that the government has. In reply there- 
to the appellant insists that the waiver of immunity granted 
to the United States government is never to be implied, but 
must be clearly proved, and if this court holds that the 
Home Owners Loan Corporation must respond to the gar- 
nishee summons it can only be supported on the theory that 
said corporation was not performing a governmental func- 
tion. 

From this brief statement of the legal claims made by 
the parties, this court believes that the decision can be 
arrived at by finding the answer to this question: Was 
the Home Owners Loan Corporation engaged in a govern- 
mental function at the time the garnishee summons was 
served upon its regional manager in Omaha, Nebraska? 

By reason of general public demand made upon our gov- 
ernment during periods of economic disaster, several gov- 
ernmental corporations have been devised by congress to 
perform functions which would relieve many citizens who 
found themselves unable to save their property in the usual 
course of business. In several corporations of this nature 
the entire capital stock was owned by the United States 
government, yet in several cases where courts have been 
called upon to pass on this question they have held that 
when the government adopts the use of such a corporation, 
which was controlled and managed by its own officers, even 
though all its stock was owned by the United States, it 
must be regarded as a separate entity. 

The special appearance in the case at bar is based on the 
theory that the Home Owners Loan Corporation is purely 
a governmental agency and performing a function of sover- 
eignty, but abundant citations indicate that courts do not 
agree with this contention. 

“When the United States enters into commercial busi- 
ness, it abandons its sovereign capacity, and is to be treated 
like any other corporation.” Salas v. United States, 234 
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Fed. 842. “These precedents seem to warrant the conclu- 
sion that (1) it is not sufficient that a private corporation 
is an instrumentality of the United States to defeat the 
doctrine of separate entities; nor (2) is it sufficient that 
the government owns all of the stock in the corporation.” 
Langer v. United States, 76 Fed. (2d) 817. See, also, 
United States v. Pacific Forwarding Co., 8 Fed. Supp. 647; 
Federal Land Bank v. Priddy, 295 U.S. 229. 

In the case of the Fleet Corporation, which was organized 
under the general law of the District of Columbia to pur- 
chase and construct merchant vessels, but in which the 
United States should be the majority stockholder, Justice 
Brandeis, in delivering the opinion in United States, ex 
rel. Skinner & Eddy Corporation, v. McCarl, 275 U. 8. 1, 
72 L. Ed. 1381, said: ‘‘Being a private corporation, the Fleet 
Corporation may be sued in the state or federal courts like 
other private corporations; it does not enjoy the priority 
of the United States in bankruptcy proceedings * * * and 
its employees are not agents of the United States, subject 
to the provisions of sec. 41 of the Criminal Code.” This 
holding that such a corporation did not have a priority in 
bankruptcy, which is reserved to the government, indicates 
a distinct line of cleavage between the rights and liabilities 
of such a corporation and the government. 

Especially in point is the case of Commonwealth Finance 
Corporation v. Landis (Emergency Fleet Corporation, Gar- 
nishee) 261 Fed. 440, in which the court held: “In view of 
the legislation creating the United States Shipping Board 
Emergency Fleet Corporation, and of the fact that congress 
saw fit to act through a private corporation, held that, al- 
though the United States owns the stock of the corporation, 
it is not exempt from service of process, and may be gar- 
nished and sued, even though it may appear at trial] that 
the matter is one relating to which the corporation is 
clothed with the attributes of sovereignty, and not subject 
to suit.” 

To a similar effect is the holding in the case of Haines v. 
Lone Star Shipbuilding Co. (United States Shipping Board 
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Emergency Fleet Corporation, Garnishee) 268 Pa. St. 92, 
110 Atl. 788, also in 275 Pa. St. 260, 118 Atl. 909, from 
which last trial of this case we quote this holding: ‘‘The 
Fleet Corporation was not put in the place of the sovereign 
to share its immunity otherwise than as the sovereign al- 
lows, and the sovereign did not limit its liability when it 
engaged in this undertaking.” 

The question whether or not public policy requires that, 
even though the Home Owners Loan Corporation has all 
the attributes of a private corporation, yet, in regard to 
garnishment process, it must be regarded as governmental 
in its nature, is debatable. The only theory on which the 
rule of public policy has been applied is found in the many 
cases dealing with municipal corporations, wherein the 
reasoning is placed upon the ground that garnishment 
process would interfere with the acts of government. After 
an examination of the act creating the Home Owners Loan 
Corporation, and the purposes for which it was created, 
we are unable to find that in any respect it has the powers 
of either the executive, judicial, or legislative branches of 
government. The grounds necessary to support the theory 
of the public-policy rule do not exist in this case, and the 
rule of public policy is not applicable. By its very nature 
the Home Owners Loan Corporation is an instrumentality 
seeking to assist home owners in the payment of debts. 
An honest debt is always the basis of a garnishment pro- 
ceeding, and therefore it would seem that this instrumen- 
tality of government would not be interfered with, but that 
it would be regarded as furthering its general purpose in 
requiring it to respond to a garnishee process, with a view 
to seeing that its funds are placed in the hands of persons 
to whom they are rightly due. 

We find a very late case in Gill v. Reese, 53 Ohio App. 
134, which involves the precise question presented in the 
case at bar. In this case Dr. A. H. Gill recovered a judg- 
ment in the municipal court of the city of Cleveland against 
Jacob Reese and garnisheed the Home Owners Loan Corpo- 
ration. Upon being served, it filed a motion to quash the 
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service of garnishment process, which motion was sustained 
in the municipal court. Upon appeal it was said that it 
appears to present one issue: Is the Home Owners Loan 
Corporation subject to service of garnishment within the 
state of Ohio? The court says that congress passed an act 
June 18, 1938, effective that day, creating such corporation. 
The purpose of the act was to provide emergency relief 
with respect to mortgages on homes, permitting home own- 
ers to refinance mortgages when they could not secure relief 
elsewhere. 

Section 7 of the articles of the Home Owners Loan Cor- 
poration provides as follows: “Said corporation shall have 
power to sue and shall be subject to suit as other corpora- 
tions, and shall have the usual powers and immunities of 
corporations of the United States.” 

The Ohio court reviews many of the authorities cited in 
the case at bar, and concludes that a motion to quash gar- 
nishment proceedings would not lie for the reason that the 
corporation must be regarded as a private corporation, 
even though upon an answer being filed it should later de- 
velop that the corporation might partake of the character 
of a Sovereign and be exempt from garnishment. 

The broad principle of law applicable is set forth in the 

ease of Gould Coupler Co. v. United States Shipping Board 
Emergency Fleet Corporation, 261 Fed. 716, wherein it is 
said that it is highly desirable that governmental agencies 
be subject to the same liabilities as other corporations simi- 
larly employed. 

In Graves Bros. v. Lasley, 190 Ark. 251, 78 S. W. (2d) 
810, decided in 1935, it was held that a check payable to a 
tenant by the secretary of agriculture, and in the hands of 
his local agent, was subject to garnishment in an action 
by his landlord for rent. 

We admit some difficulty in arriving at the conclusion 
reached in this case, in view of some of the decisions cited 
by appellant, such as McCarthy v. United States Shipping 
Board Merchant Fleet Corporation, 58 Fed. (2d) 923, de- 
cided in 1931 by the court of appeals of the District of Co- 
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lumbia, in which case a motion of Miss Margaret M. Mc- 
Carthy pro se to proceed further in forma pauperis was 
denied on March 21, 1932 (285 U. S. 547, 52 Sup. Ct. Rep. 
408), and process of garnishment denied. 

Appellant relies on Emergency Fleet Corporation, United 
States Shipping Board v. Western Union Telegraph Co., 
275 U. S. 415, in which Justice Brandeis held that the 
Emergency Fleet Corporation was entitled to the right of 
priority in transmission of messages and the government 
rate extended to all executive departments of government, 
“not because it is an instrumentality of the government, 
but because it is a department of the United States within 
the meaning of the Post Roads Act.” The facts are so en- 
tirely different that we cannot see how it would authorize 
us to refuse a garnishee process in the case at bar. 

The appellant has furnished us a certified copy of an 
opinion rendered July 6, 1986, in the supreme court of 
Tennessee, entitled Home Owners Loan Corporation v. 
Hardie & Caudle, which discusses many of the same au- 
thorities, and decides adversely to our holding in the case 
at bar on the ground that the act does not disclose an ex- 
press or implied intention to subject the Home Owners 
Loan Corporation to garnishment. With all due respect to 
that court, we have, after a careful examination of the 
same authorities, arrived at a different conclusion. 

The appellant cites in its reply brief the case of Smith 
v. Kansas City Title & Trust Co., 255 U. 8. 180, 65 L. Ed. 
577. We admit the importance of this case, in which the 
United States supreme court restored it to its docket for 
two rearguments, and in which Charles Evans Hughes and 
George W. Wickersham appeared as opposing counsel, and 
in which appears one of the dissents of Justice Holmes; 
yet a decision that the land banks have governmental power 
to the extent that the bonds they issue shall be exempt 
from federal, state and local taxation does not convince this 
court that the Home Owners Loan Corporation is exclusive- 
ly engaged in carrying out a governmental function. 

Because of the importance of the question to be deter- 
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mined, and the length and excellence of the briefs sub- 
mitted, we have given much time to the examination of au- 
thorities in point, and can scarcely resist the temptation 
to further extend this opinion. 

However, this court has reached the opinion that the 
Home Owners Loan Corporation is a distinct and separate 
entity from the government of the United States, and has 
conducted a very extensive loan and mortgage business, 
which is not an ordinary function of government. This 
corporation has the power to sue and be sued in all courts 
without reservation, expressed or implied. If the appellee 
eventually prevails, this corporation will simply be required 
to pay into court money in which it has no longer any 
interest, to meet a judgment obtained on a just debt of one 
of its employees. 

In our opinion, the action of the trial court in directing 
the Home Owners Loan Corporation to answer as garnishee 
was right, and is 

AFFIRMED. 


FRED L. JOHNSON ET AL., APPELLEES, V. PERMELIA JANE 
LOEWEN, APPELLANT. 
272 N. W. 217 


FILED MarcH 19, 1937. No. 29927. 


1. Contracts. It is not the province of the court to make a new 
contract for the parties by construction; its duty is confined to 
the interpretation of the one which they have made for them- 
selves. 

The contract of the parties set out in the opinion 

examined, and held not to convey an interest in the lands in- 

volved in this suit. 


APPEAL from the district court for Polk county: LOVEL 
S. HASTINGS, JUDGE. Affirmed. 


Kirkpatrick, Good & Dougherty and W. W. Wycoff, for 
appellant. 
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W. W. Norton, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


CARTER, J. 

This is a suit in equity brought by the plaintiffs, Fred L. 
Johnson and Henry W. Johnson, against the defendant, 
Permelia Jane Loewen, to quiet title to 80 acres of land in 
Polk county. From a decree quieting the title in plaintiffs 
as against the claims of defendant, the defendant appeals. 

The record shows that on August 29, 1918, Lafayette 
Dowers died testate leaving surviving his widow, Permelia 
Jane Dowers, now Permelia Jane Loewen, defendant here- 
in, and two daughters, Celestial Ethel Bond and Leonia 
Ellen Jacobson. By the provisions of the will, the widow 
was to have a life estate in the 80 acres herein involved, 
subject to a provision that her life interest should termi- 
nate in the event of her remarriage. The remainder was de- 
vised to Leonia Ellen Jacobson by the will. Other lands 
not involved in this suit were devised to the other daugh- 
ter, Celestial Ethel Bond, subject to a similar provision 
providing for a life estate in the widow. The record further 
shows that on January 31, 1929, Permelia Jane Dowers 
remarried, and it is conceded that her life estate in the 
lands herein was terminated at that time. On June 27, 
1929, the widow, now Permelia Jane Loewen, and the two 
daughters entered into a written agreement which the 
widow now contends conveyed an interest in the 80 acres 
to her and of which interest she still claims to be the owner. 
Many contentions are raised by the parties, but we find it 
necessary only to construe the contract to properly dispose 
of the case. 

The first part of the contract that is material here is as 
follows: “The second party (the defendant herein) shall 
have the use of the property in Surprise, Nebraska, during 
her natural lifetime, and she shall also have control of the 
real property in Polk county, Nebraska (which includes 
the land involved herein), and shall have the right to lease 
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the same and to collect the rental, to choose the crops that 
shall be put on the premises and to have the right to de- 
termine as to rotation of crops and the sowing of grass 
seeds. She shall also have the right to look after the repair 
of the buildings on all of the property. The buildings are 
to be insured. From the gross amount of rental collected, 
the second party shall pay the taxes, the insurance pre- 
miums and the repair bills and the proceeds are to be di- 
vided into three equal parts and each of the parties of the 
first part and the party of the second part to share equally, 
that is to say Celestial Ethel Bond shall receive one-third 
of said proceeds, Leonia Ellen Jacobson to receive one- 
third of said proceeds and Permelia Jane Thomas to re- 
ceive the remaining one-third of said proceeds.” 

Under this provision of the contract, Permelia Jane 
Loewen was to have “control” of the 80 acres involved in 
this action. The giving of control of real estate is not a 
conveyance of an interest therein. The fact that the duties 
of Permelia Jane Loewen are specifically set out, together 
with a provision in the agreement for payment of her serv- 
ices out of the net proceeds of the lands included in it, 
makes it appear to us that this part of the contract provides 
for nothing more than a contract of employment. Certainly 
if it had been intended to convey a life estate to Mrs. 
Loewen, it would not have been necessary to set out the 
duties she was to perform, the obligations she was to as- 
sume or the compensation she was to receive, for the reason 
that as to all these the law itself makes provision. 

Difficulty arises, however, when we attempt to construe 
the next paragraph of the contract, which is as follows: 
“It is not the purpose of this instrument to convey any 
title to any of the real property hereinbefore described but 
it is only to give to the second party to this agreement the 
right to control and use said property during her lifetime.” 
That this paragraph is ambiguous to such an extent as to 
require construction is quite apparent. We are faced with 
the anomalous situation of having one section of the con- 
tract clear and concise, with a subsequent section inserted 
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for the purpose of explaining the intent of the former, but 
which in fact makes the intent of the parties ambiguous. 
The contract was prepared by one not learned in the law 
and we can only assume the words used were given their 
ordinary and usual meaning. The word “‘title” is ordina- 
rily defined as “the union of all the elements which consti- 
tute ownership, at common law divided into possession, 
right of possession, and right of property, the last two 
now, however, being considered essentially the same.” 
Webster’s New International Dictionary. The statement 
in the contract that “it is not the purpose of this instrument 
to convey any title to any of the real property” would or- 
dinarily mean that an interest in the realty was not to be 
conveyed. But the following words, “but it is only to give 
to the second party to this agreement the right to control 
and use said property during her lifetime,” would ordina- 
rily amount to a conveyance of a life estate. Necessarily, 
these two provisions are absolutely conflicting. It is there- 
fore necessary that we look elsewhere in the contract to 
determine the intent of the parties. The section of the 
contract first quoted plainly shows that Mrs. Loewen was 
to have “control”? over the lands involved in this suit, as 
distinguished from the “use” of the premises, while as to 
other lands she was to have their use during her lifetime. 
This undoubtedly accounts for the use of the words “control 
and use said property” in the last quoted section of the 
contract. We therefore find the intent of the parties plainly 
set forth in the first quoted paragraph of the contract, and, 
under the situation existing in this case, we will give it 
effect rather than either of the conflicting and ambiguous 
statements contained in the subsequent paragraph. 

As a text-writer has aptly said: “It is not the province 
of the court to alter a contract by construction or to make 
a new contract for the parties; its duty is confined to the 
interpretation of the one which they have made for them- 
selves, without regard to its wisdom or folly, as the court 
cannot supply material stipulations or read into the con- 
tract words which it does not contain.” 13 C. J. 525. Ap- 
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plying this principle to the case at bar, we are convinced 
that the intent of the parties, drawn from the contract as 
a whole, ‘was not to convey any interest in the lands in- 
volved herein to the defendant, Permelia Jane Loewen. 
The judgment of the trial court is therefore correct and 
it is 

AFFIRMED. 


GEORGE DOANE KELLER, TRUSTEE, APPELLEE, V. LOA S. 
GRIFFITH ET AL., APPELLANTS. 
272 N. W. 208 


FILED MarcH 19, 1987. No. 29912. 


Mortgages: I‘ORECLOSURE: MOoRaATORIUM. When it appears from the 
evidence the amount due under contract of purchase of real 
property, wherein strict foreclosure of said contract has been 
had, exceeds the value of said property, moratory stay must be 
denied. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Affirmed. 


Loa S. Griffith and Roscoe C. Griffith, pro se. 
Edgar B. Zabriskie and George Doane Keller, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and MESSMORE, District Judge. 


MESSMORE, District Judge. 

This is an appeal from an order and decree of the district 
court for Douglas county, wherein that court denied ap- 
pellants a further continuance of a moratory order, va- 
cated the moratory stay, and overruled a motion for a new 
trial. ; 

The evidence discloses that appellee is trustee of the 
estate of one Charles B. Keller, deceased; that a decree of 
strict foreclosure was entered September 27, 1933, and was 
stayed under the provisions of the moratory act, with 
rental fixed at $60 a month. Decree was entered for $7,- 
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203.69. The motion to set aside the moratory stay was 
heard February 24, 1936, which motion was sustained, de- 
cree to take effect within thirty days. On February 26, 
1936, a motion was made by appellants to vacate the order 
theretofore made setting aside the moratory stay and ask- 
ing for a new trial, which motion was overruled on March 
2, 1986, hence this appeal. 

Certain testimony was offered by appellee of real estate 
men and of a next-door neighbor, fixing the value of the 
property at $6,500; that the property was suffering waste 
and had materially depreciated in value since the date of 
the decree of strict foreclosure. Further, in behalf of ap- 
pellee, two affidavits of one G. B. Robertson, state manager 
of the Home Owners Loan Corporation, were offered and 
received in evidence, one dated November 10, 1934, to the 
effect that said corporation could not approve the appraisal 
of the property in excess of $7,250, of which amount it 
would lend 80 per cent. in bonds of said corporation, and 
from which amount would have to be deducted sums for 
necessary repairs, taxes and costs of the loan; and the sec- 
ond affidavit, dated December 12, 1935, to the effect that 
there was no change of circumstances that caused him to 
alter or modify his former statements. 

The payments of $60 a month were insufficient to reduce 
substantially the amount of the indebtedness or the amount 
due under the contract of purchase, which amount had in- 
creased from $7,208.69 on the date of the decree to more 
than $8,500 at the time of the writing of this opinion; that 
said monthly payments had been made substantially as or- 
dered, with perhaps the exception of the payments due 
January 27, 1936, and February 27, 1936, up to the time 
of the filing of the application to vacate the moratory stay; 
that at different times certain repairs had been made to the 
house on the premises by appellants in lieu of certain pay- 
ments due under the moratory order. 

Appellants’ testimony relative to the value of the proper- 
ty relates the history of the original purchase in 1928 on 
term payments under the contract; that said property had 
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a reasonable cash value of $12,000 at that time; shows the 
amount of insurance carried on the house and garage; that 
$2,000 was expended on repairs and payments due under 
the moratory order; that values of properties in the imme- 
diate vicinity of the property in question range from $9,000 
to $15,000 and the cost to reproduce the premises in ques- 
tion of $12,000. 

In view of the law as stated by this court in actions of 
this kind, the court below, having had the opportunity to 
hear this matter and having entered the decree fixing the 
amount of payments appellants were required to make un- 
der the original moratory order, obviously believed that 
the amount due under the contract of purchase of the real 
property involved exceeded the value of said real property, 
that appellants had no equity in said real property and the 
same was suffering waste. 

This court has held: “When it appears from evidence 
that the amount of the mortgage liens on the land exceeds 
its value, a moratory stay * * * must be denied.” Srajhans 
v. Mares, 130 Neb. 924, 267 N. W. 82. See Luikari v. Graf, 
130 Neb. 736, 266 N. W. 641; First Trust Co. v. Airdale 
Ranch & Cattle Co., 131 Neb. 475, 268 .N. W. 362; American 
Central Life Ins Co. v. Brown, 131 Neb. 761, 269 N. W. 
904; American Central Life Ins. Co. v. Brown, 131 Neb. 
764, 269 N. W. 905; First Trust Co. v. Rathbone, ante, p. 
211, 271 N. W. 428. 

The district court has analyzed all the evidence in this 
case, ruled adversely to appellants and set aside the mora- 
tory stay. This court, having examined the record, con- 
cludes that the order and decree of the lower court are cor- 
rect and therefore affirms the same. 

Appellants are given a right to redeem the real property 
in question at any time before mandate issues. 

AFFIRMED, 
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PLAZA HOTEL COMPANY, APPELLANT, V. HOTEL STRATTON 
ET AL., APPELLEES. 
272 N. W. 224 


FILep Marcu 23, 19387. No. 29917. 


1. Bills and Notes: CONSIDERATION: BURDEN OF PROOF. In an ac- 
tion on a promissory note, the burden is on the defendant to 
establish the defense of want of consideration. 

: It is not essential to a valid consideration 
that it should move to the promisor. It is sufficient if it causes 
a loss, disadvantage, or imposes a legal obligation upon the 
promisee. 


APPEAL from the district court for Wayne county: 
CHARLES H. STEWART, JUDGE. Reversed. 


C. H. Hendrickson, for appellant. 
H, D. Addison, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


Goop, J. 

This is an action on a promissory note. Defense relied 
on is want of consideration. Trial of the cause to court 
and jury resulted in a verdict and judgment thereon for 
defendant. Plaintiff has appealed. 

Plaintiff contends that the court erred in giving certain 
instructions, one of which informed the jury that the bur- 
den was on the plaintiff to prove by a preponderance of the 
evidence that there was a good and valuable consideration 
for the promissory note. Counsel for defendant contends 
that this is a correct statement of the law and cites in sup- 
port of his contention Search v. Miller, 9 Neb. 26, 1 N. 
W. 975; Smith v. Kinney, 32 Neb. 162, 49 N. W. 341, and 
In re Estate of Hoagland, 126 Neb. 377, 253 N. W. 416, as 
well as cases from other jurisdictions. Search v. Miller, 
supra, was decided in 1879 and long prior to the adoption 
of the uniform negotiable instruments act. In that case it 
was held that ‘the burden was upon the plaintiff to satisfy 
the jury by a preponderance of the evidence that there was 
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a valid consideration. Smith v. Kinney, supra, was decided 
in 1891, also long prior to the adoption of the uniform 
negotiable instruments act, and, moreover, in that case the 
question of burden of proof was not passed upon. The case 
of In re Estate of Hoagland, supra, was decided since the 
adoption of the uniform negotiable instruments act, but 
does not squarely pass upon the question here involved. In 
the opinion in that case there are quoted holdings from 
other jurisdictions, some of which tend to support the con- 
tention of defendant, but the question was not squarely 
passed upon and cannot be said to be a precedent. The 
question has been, indirectly at least, before this court in 
other cases since the adoption of the uniform negotiable 
instruments act. 

The uniform negotiable instruments act contains the fol- 
lowing provisions: Section 62-201, Comp. St. 1929, reads: 
“Every negotiable instrument is deemed prima facie to have 
been issued for a valuable consideration; and every person 
whose signature appears thereon to have become a party 
thereto for value.” Section 62-205, Comp. St. 1929, is in 
part as follows: ‘Absence or failure of consideration is 
matter of defense as against any person not a holder in 
due course.”’ These provisions impose upon the defendant, - 
in an action based upon a promissory note, the burden of 
establishing the defense of want of consideration. In effect, 
this court has so held. 

In Elmcreek Ditch Co. v. St. John, 127 Neb. 258, 255 N. 
W. 16, it was held: 

“In an action by payee on a negotiable promissory note, 
against the maker, ‘failure of consideration’ is a defense 
authorized by statute. * * * 

“The right to make the statutory defense of ‘failure of 
consideration’ in an action on a negotiable promissory note 
implies the right to prove that defense by competent evi- 
dence.” 

This holding clearly indicates that the burden was upon 
the defendant to prove failure of consideration. 

In Farmers & Merchants State Bank v. Kuhn, 125 Neb. 


398 NEBRASKA REPORTS [VoL. 132 
Plaza Hotel Co. v. Hotel Stratton 


457, 250 N. W. 652, in the opinion (p. 461) it was said: 
“The presumption is that a promissory note is a valid ob- 
ligation based upon a good and legal consideration, and the 
burden of showing that there was a want of consideration 
rests upon the defendant.” 

An examination of the authorities from other jurisdic- 
tions shows that, prior to the adoption in those jurisdic- 
tions of the uniform negotiable instruments act, many of 
the courts held that, where want of consideration was 
pleaded as a defense in an action on a negotiable instru- 
ment, the burden was upon the plaintiff to establish that 
there was a valid consideration, and in many of the same 
jurisdictions, since the uniform negotiable instruments act 
has been adopted, the rule now is that, where want of con- 
sideration is pleaded as a defense to a negotiable instru- 
ment, the defendant has the burden of establishing such 
defense by a preponderance of the evidence. We think this 
was clearly the intention of the legislature in adopting the 
uniform negotiable instruments act, and apparently this 
view is concurred in by most of the courts of other juris- 
dictions where the uniform negotiable instruments act has 
been adopted. 

Attention is called to the case of First State Bank v. 
Radke, 51 N. Dak. 246, 199 N. W. 980, 35 A. L. R. 1355. 
Appended to the opinion in the latter report is a voluminous 
note, giving the holdings of many of the courts upon the 
question; and in First Nat. Bank v. Doschades, 47 Idaho, 
661, 279 Pac. 416, 65 A. L. R. 900, there is appended to the 
latter report a note, giving a number of the decisions of 
the various courts upon the question. From these notes it 
is clear that the great weight of authority and the better 
reasoning support the proposition that the burden is upon 
the defendant to prove want of consideration, where it is 
pleaded as a defense to an action on such an instrument. 

In another instruction the court properly defined what 
was meant by the term “consideration,” but in the closing 
part of the instruction the jury were told: “In this case 
it is the claim of the defendant that he received nothing of 
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value for the execution and delivery of said note and if you 
fail to find by a preponderance of the evidence that he did 
receive a sufficient consideration therefor as above defined, 
then your verdict should be for the defendant.” This part 
of the instruction was clearly at variance and in conflict 
with the previous part of it. It is not essential to a valid 
consideration that the consideration move to the promisor. 
It is sufficient if a loss, disadvantage or obligation is im- 
posed upon the promisee. The benefit or advantage need 
not inure directly to the benefit of the promisor to constitute 
a valid consideration. Clearly, the court erred in each of 
the instructions referred to. 

Plaintiff contends that the evidence was wholly insuffi- 
cient to sustain a finding of want of consideration under 
any circumstances. We think there was sufficient evidence, 
if the cause had been properly submitted to the jury, to 
warrant them in finding that there was no consideration, 
but, as observed, the cause was not submitted to the jury 
on proper instructions, and these instructions were no doubt 
prejudicial to the plaintiff. 

Other errors are assigned which it is not necessary to 
consider, as they are not likely to occur on another trial. 

For errors pointed out, the judgment of the district court 
is reversed and the cause remanded for further proceedings 
not inconsistent with this opinion. 

REVERSED. 


CRAWFORD STATE BANK, APPELLEE, V. CHRISTENA C. Mc- 
EWEN ET AL., APPELLANTS: INTERNATIONAL HARVESTER 
COMPANY, APPELLEE. 

272 N. W. 226 


Firep Marcu 23, 1937. No. 29790. 


1, Contracts: CONSIDERATION. “The consideration sufficient to sup- 
port a promise may be a detriment suffered by the promisee in 
reliance upon the promise, as well as a benefit accruing to the 
promisor.” Henry v. Dussell, 71 Neb. 691, 99 N. W. 484. 
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2. Mortgages: FoRECLOSURE: LIMITATIONS. “Under our statute 
an action to foreclose a mortgage executed by the deceased in 
his lifetime * * * is not barred, as to the property which it 
covers, by a failure to present it to the (probate) court for 
allowance as a claim against the estate.” Null v. Jones, 5 Neb. 


500. 
3. The mortgaged property is the primary fund for the 
payment of the decree of foreclosure, and not a mere surety. 
4, Evidence examined, and held insufficient to impeach 


the certificate of acknowledgment of the mortgage in contro- 
versy. 

- 5. Subrogation. “The holder of a subordinate mortgage may pay 
a superior lien to protect his own lien and be subrogated to the 
rights of the prior encumbrancer to the extent of the payment, 
where equity requires such relief.” Allyn v. Dreher, 124 Neb. 
842, 246 N. W. 781. 

“As soon as the right to subrogation arises, equity 
makes the assignment, and hence the right of the person en- 
titled by no means depends on, or is affected by, the willingness 
or unwillingness of the creditor to transfer the security.” 25 
R. C. L. 1320, sec. 8. 

4, Proof. So much of the decree entered in the trial court as re- 
lates to the payment of taxes on the mortgaged premises by 
the Federal Land Bank of Omaha held unsupported by the evi- 
dence. 


APPEAL from the district court for Dawes county: EARL 
L. MEYER, JUDGE. Affirmed on condition. 


Fisher & Fisher and Greydon L. Nichols, for appellants. 
Porter & Skaggs, FE. D. Crites and F. A. Crites, contra. 


Heard before Goss, C. J., Goop, EBERLY, DAY, PAINE and 
CARTER, JJ., and RAPER, District Judge. 


.EBERLY, J. 

This action, commenced on May 28, 1932, is based upon 
a petition in equity containing two causes of action for the 
foreclosure of real estate mortgages. 

The first cause of action alleges that on April 15, 1931, 
the defendant Christena C. McEwen was the owner in fee 
simple of lots 1, 2, 3, 4, and 5, and the S.E.%4 of the 
N.W.\, and the S.% of the N.E.%4, and the S.E.14 of 
section 6, all in township 30 north, range 49 west of the 
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6th P. M. in Dawes county, Nebraska; that on said day, 
for “valuable consideration,” she made and delivered her 
promissory note for $3,500, bearing said date, due and pay- 
able one year thereafter to the order of the Crawford State 
Bank, Crawford, Nebraska, with interest at 8 per cent. per 
annum from said date until paid. To secure the payment of 
said note, on the same day, she executed and delivered to 
the Crawford State Bank her mortgage deed mortgaging 
to said bank the premises above described. This real estate 
mortgage was expressly “subject to Federal Farm Loan in 
amount of $3,000, with unpaid balance of $2,800,” and con- 
tained, among others, the following covenants and agree- 
ments on part of the mortgagor: 

“And shall pay all taxes and any interest on, or maturing 
instalments of principal, due on any prior mortgage and 
assessments levied upon said real estate and all other taxes, 
levies and assessments levied upon this mortgage or the 
note which this mortgage is given to secure, before the 
same becomes delinquent. * * * It is further agreed (1) 
that if the said mortgagor shall fail to pay such taxes and 
such interest on, or maturing instalments of principal, due 
on any prior mortgage * * * then this mortgagee may pay 
such taxes and such interest on, or maturing instalments 
of principal, due on such prior mortgage * * * and the sum 
so advanced with interest at ten per cent. shall be paid by 
said mortgagor, and this mortgage shall stand as security 
for the same. (2) That a failure to pay any of said money, 
either principal or interest on this or any prior mortgage, 
when the same becomes due or a failure to comply with any 
of the foregoing agreements, shall cause the whole sum of 
money herein secured to become due and collectible at once 
at the option of the mortgagee. It is further agreed that 
said mortgagee, pending foreclosure of this mortgage and 
after decree and pending stay thereon or appeal therefrom 
and pending sale of premises mortgaged, may pay such 
taxes and maturing interest or maturing instalments of 
principal, on prior mortgages, * * * and such sums shall be 
added to the amount due on decree and upon confirmation 
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of sale by the court ordered taken out of proceeds of sale; 
or if redeemed during stay, appeal or sale, such amounts 
shall be collected the same as though it were a part of such 
decree.” 

And plaintiff further pleaded that no action at law had 
been instituted upon the indebtedness secured thereby, a 
breach of the conditions thereof, the amount due and un- 
paid thereon, and prayed for a foreclosure and sale of the 
mortgaged premises to satisfy the amount so adjudged to 
be due. 

The second cause of action set forth in this petition al- 
leged that on June 17, 1926, Frank A. McEwen and defend- 
ant Christena C. McEwen, husband and wife, for a valu- 
able consideration, made and delivered to the Federal Land 
Bank of Omaha, Nebraska, their promissory note for 
$3,000, with interest, payable in 71 semiannual equal pay- 
ments on the amortization plan; that simultaneously there- 
with said Frank A. McEwen and his wife, defendant here- 
in, executed and delivered to the said Federal Land Bank 
of Omaha, Nebraska, their mortgage deed, thereby mort- 
gaging to that bank the premises hereinbefore described to 
secure the payment of the promissory note last referred to; 
that the conditions of this mortgage were also alleged, and 
further set forth, as a breach of such conditions, “that the 
semiannual instalments of interest and amortization instal- 
ments on the principal of said indebtedness maturing on the 
first day of March, 1932, and on the first day of September, 
1932, being amortization instalments numbers 11 and 12, 
each in the sum of $93.75, having duly matured, and the 
taxes levied and assessed for the year 1931 against said 
land were not paid by said mortgagors or their heirs or 
assigns as provided in said mortgage, but were suffered and 
permitted to become delinquent, in consequence of which 
the said Federal Land Bank of Omaha, Nebraska, did pay 
said taxes amounting to $121.50,” and that thereupon this 
plaintiff, to protect its security, paid said Federal Land 
Bank the instalments numbered 11 and 12, and the taxes 
of $121.50, with lawful interest. The plaintiff, Crawford 
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State Bank, prayed for a decree subrogating it to the rights 
of the Federal Land Bank of Omaha in and to such bank’s 
mortgage, and, subject to the rights of the Federal Land 
Bank of Omaha, the foreclosure thereof for the satisfaction 
of these instalments. 

To this pleading all of the defendants filed answers set- 
ting forth special defenses, but all of which contained 
general denials. 

To the new matter set forth in the answers, the plaintiff 
filed a reply, in effect a general denial. 

The facts disclosed by the record are that, at the time of 
the mortgage to the Federal Land Bank of Omaha on the 
premises herein described, the title to the real estate was 
vested in “Frank A. McEwen and Christena C. McEwen” 
as “joint title owners” thereof. But sometime before April 
15, 1931, Frank A. McEwen died intestate, a resident of 
Dawes county, Nebraska, leaving surviving him his sons 
and daughters, following: Elmer McEwen and Ethel 
Nixon, nee McEwen, who had attained their respective ma- 
jorities, and Calvin E. McEwen and Isobelle P. McEwen, 
minors, and whose minority had not terminated at the time 
of this trial. The estate of Frank A. McEwen has never 
been administered. The homestead of Frank A. McEwen 
and Christena C. McEwen was located on the mortgaged 
premises at the time of the former’s death, and continued 
and was the home of the family until the time of the trial. 
Said defendant Christena C. McEwen was the owner in fee 
simple of an undivided one-half interest in the premises 
hereinbefore described, and on the death of her husband 
Frank A. McEwen intestate, on February 8, 1931, by in- 
heritance she acquired title from him to an undivided one- 
third of his interest in the premises so herein described; 
and, also, though the mortgage set forth as the first cause 
of action was executed in good faith, she was actually the 
owner of an undivided two-thirds interest in the lands so 
mortgaged. The rights of intervening defendant and cross- 
petitioner, the International Harvester Company, are predi- 
cated upon a judgment made and entered in the county 
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court of Dawes county, Nebraska, on August 238, 1932, for 
the sum of $347.50, in favor of the International Harvester 
Company and against the defendant Christena C. McEwen 
and Elmer McEwen, a certified transcript of which was 
filed in the district court for Dawes county on August 23, 
1932. 

There was a trial to the court upon the issues made by 
the pleadings, upon the conclusion of which the court 
found, in substance, for plaintiff and against Christena C. 
McEwen on the first cause of action; found that defendant 
and Frank A. McEwen on June 17, 1926, made mortgage 
to Federal Land Bank as joint owners on described land, 
each of their undivided moiety to secure $3,000 in 71 semi- 
annual instalments; that he died intestate on February 8, 
1931, in said county; that heirs are defendants McEwen 
and Ethel Nixon; that his estate has never been adminis- 
tered, nor his property assets distributed nor assigned to 
the several heirs ; that Christena C. McEwen executed mort- 
gage dated April 15, 1931, and duly recorded; that she 
never acquired the interest of children of Frank A. Mc- 
Ewen; owners of undivided one-third of said land, but she 
is owner of two-thirds of said land, subject to mortgage 
of the land bank, and her mortgage debt under first cause 
of action is $4,666.67 with 8 per cent. per annum interest 
but not a lien on the other defendants’ one-third interest. 

The court also found in favor of plaintiff against all de- 
fendants on cause of action for assigned instalments and 
taxes under the land bank mortgage whereon is now due 
$351.10 with 8 per cent. interest per annum; found there 
is due International Harvester Company judgment against 
Christena C. McEwen and Elmer McEwen for $442.10 and 
costs, which is a third lien against their undivided interests, 
with order of sale and order of distribution regardless of 
homestead exemption to judgment creditor. 

From the order of the trial court overruling their re- 
spective motions for new trial, Christena C. McEwen, 
Elmer McEwen, Calvin E. McEwen and Isobelle P. Mc- 
Ewen, severally appeal. 
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The appellants challenge the validity of the note and 
mortgage set forth as the first cause of action, on the 
ground that it is without consideration. This claim cannot 
be sustained. The evidence discloses that for a considerable 
period prior to his death Frank A. McEwen had been suf- 
fering from the effects of a “stroke.” Previous to the 
commencement of this affliction, the business of the family 
was carried on upon the premises described, which were 
owned by the husband and wife “in equal shares,” by both 
of them. It appears that over a period of time they had 
borrowed various sums of money from the institution of 
which plaintiff was the successor, and also from plaintiff. 
Sometimes these loans were made upon notes signed by the 
husband, sometimes on notes signed by the wife, and some- 
times on notes signed by both. When Frank A. McEwen 
became incapacitated by reason of the “stroke” to transact 
business, the defendant Christena C. McEwen renewed 
these obligations in her own name, extending the maturities 
thereof, and the notes thus renewed were canceled by the 
bank and surrendered to and accepted by her. After the 
death of her husband, the obligations so contracted were 
merged into the note and mortgage set forth as the first 
cause of action. Thus, the history of the transactions re- 
veals ample consideration for the obligations in suit. 

“The consideration sufficient to support a promise may 
be a detriment suffered by the promisee in reliance upon 
the promise, as well as a benefit accruing to the promisor.” 
Henry v. Dussell, 71 Neb. 691, 99 N. W. 484. See, also, 
Mack v. Mack, 87 Neb. 819, 128 N. W. 527; Faulkner v. 
Gilbert, 57 Neb. 544, 77 N. W. 1072. 

Appellants further challenge the foreclosure proceedings 
for the reason that Frank A. McEwen died intestate, and 
no administration of his estate has ever been had in a 
county court having jurisdiction of the same. In support of 
this contention, they cite Sutherland v. Harrison, 86 Il. 
363, and Schade v. Connor, 84 Neb. 51, 120 N. W. 1012. 
Neither case may be applied to the situation before us here. 
The Sutherland case proceeded on the theory that, “In the 
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administration of assets (of a decedent) the personal estate 
is the natural and primary fund for the payment of debts 
and legacies,” etc. This court refused to follow the doctrine 
of that case as applied to the facts presented in Smullin v. 
Wharton, 86 Neb. 5538, 568, 125 N. W. 1112, and likewise it 
is wholly inapplicable to the facts alleged in defendants’ 
pleadings and established by their testimony in the instant 
case. In Schade v. Connor, supra, we held: “Where in a 
foreclosure suit brought against a devisee and the heirs of 
a deceased purchaser of the mortgaged premises, who is 
personally liable for the payment of the mortgage debt, it 
appears from the cross-petition of the devisee that the 
executor of the will, who is also the residuary legatee, has 
received personal property belonging to the estate of the 
testator exceeding the amount of the lien sought to be en- 
forced, such executor may be compelled to pay off and re- 
move the mortgage lien.” 

In the instant case defendants’ pleadings contain no alle- 
gations as to the amount and value of the personal property 
owned by Frank A. McEwen at the time of his death, nor 
that any of such property ever came into the possession of 
Christena C. McEwen, the mortgagor. Neither does any 
information as to these facts appear in the evidence. 

Therefore, it is obvious that the disposition of the in- 
stant case is in no manner affected by the rule announced in 
Schade v. Connor, supra. 

On the contrary, we have long been committed to the 
rule that, “Under our statute an action to foreclose a 
mortgage executed by the deceased in his lifetime * * * 
is not barred, as to the property which it covers, by a fail- 
ure to present it to the (probate) court for allowance as a 
claim against the estate.” Null v. Jones, 5 Neb. 500. See, 
also, Jones v. Null, 9 Neb. 57, 1 N. W. 867. 

The mortgaged property is the primary fund for the 
payment of the decree of foreclosure, and not a mere surety. 
Colby v. Place, 11 Neb. 348, 9 N. W. 564. See, also, 11 R. 
C. L. 207, sec. 281. 

A careful examination of the record fails to disclose any 
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evidence of fraud or duress on part of the bank in securing 
the execution of the note and mortgage set forth as plain- 
tiff’s first cause of action. 

As to the legality of the acknowledgment, the evidence 
has been carefully examined, and is held insufficient to 
impeach the certificate of acknowledgment of the mortgage 
in controversy. McGuire v. Wilson, 5 Neb. (Unof.) 540, 
99 N. W. 244; Phillips v. Bishop, 35 Neb. 487, 53 N. W. 375; 
Rouse v. Witte, 81 Neb. 368, 116 N. W. 43; Coe v. Talcott, 
130 Neb. 32, 263 N. W. 596; Young v. Duvall, 109 U.S. 573, 
38 Sup. Ct. Rep. 414. 

As to the second cause of action, the execution and de- 
livery of the note and mortgage to the Federal Land Bank 
of Omaha is admitted. The payment of the two amortiza- 
tion instalments, numbered 11 and 12, by the Crawford 
State Bank, after default of the mortgage, and for the pur- 
pose of protecting its own mortgage herein, is established 
by the evidence in the record. As to the payment of these 
two instalments, this bank, unquestionably, is within the 
rule, viz.: “The holder of a subordinate mortgage may pay 
a superior lien to protect his own lien and be subrogated 
to the rights of the prior encumbrancer to the extent of the 
payment, where equity requires such relief.” Allyn v. 
Dreher, 124 Neb. 342, 246 N. W. 731. See, also, First State 
Bank v. Niklasson, 116 Neb. 718, 218 N. W. 744; United 
States Trust Co. v. Miller, 116 Neb. 25, 215 N. W. 462; 
Meeker v. Larsen, 65 Neb. 158, 90 N. W. 958. 

Nor is the right to a foreclosure on the second cause of 
action dependent on the validity of the two “special re- 
ceipts for semiannual amortization payments,” executed by 
the Federal Land Bank of Omaha, Nebraska, evidencing 
payment of the same by the Crawford State Bank. The 
fact that the payment was actually made, and the relation 
of the parties thereto, and of their respective liens on the 
premises, is amply established in the record. This brings 
the matters involved within the scope of the rule, viz.: 
“As soon as the right to subrogation arises, equity makes 
the assignment, and hence the right of the person entitled 
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by no means depends on, or is affected by, the willingness 
or unwillingness of the creditor to transfer the security.” 
25 R. C. L. 1320, sec. 8. 

Except as to the item of taxes, viz., $121.50 with interest 
as provided by law, alleged to have been paid by the Federal 
Land Bank of Omaha, the finding and judgment of the 
trial court in sustaining the first and second causes of ac- 
tion are, in all respects, approved. This item of taxes is 
challenged by appellants. A careful search of the record 
discloses that no competent evidence was introduced dur- 
ing the trial that the Federal Land Bank of Omaha paid 
any “taxes levied and assessed for the year 1931” against 
the mortgaged lands. It follows that the decree entered, 
to the extent it embodies the item of taxes paid, viz., $121.50 
and interest thereon, is wholly unsupported by the evidence, 
is erroneous, and excessive. 

However, if appellees shall, within 20 days, file a re- 
mittitur of the said sum of $121.50 with interest thereon 
at 8 per cent. per annum from June 3, 1932, the judgment 
so diminished will stand affirmed. Otherwise, the judgment 
will be reversed and the cause remanded for further pro- 
ceedings in harmony with this opinion. 

AFFIRMED ON CONDITION. 


PENN MUTUAL LIFE INSURANCE COMPANY, APPELLEE, V. 
ADAM J. KIMBLE ET AL., APPELLEES: RUDOLPH KRAUSE, 
APPELLANT. 

272 N. W. 231 


FILED MARCH 23, 1937. No. 29820. 


jl. Mortgages: PoSsEssION: NoTIcE. One who takes a mortgage 
from the owner upon real estate in possession of another takes 
the title encumbered with all the equitable rights of the party 
in possession. 

: For the possession of real estate 

is constructive notice to all of whatever claim the possessor 

asserts, whether legal or equitable. 

3. Statute of Frauds. An agreement to give a lien on real estate, 
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which should have the same effect as a mortgage, is within the 
statute of frauds (Comp. St. 1929, sec. 36-103,) and invalid if 
not in writing. 

4, Landlord and Tenant. A tenant who has erected certain sheds 
and fencing upon leased premises, under an agreement with his 
landlord that they are to remain the tenant’s property and not 
become a part of the real estate, may remove them at the ter- 
mination of his tenancy. 


APPEAL from the district court for Saunders county: 
HARRY D. LANDIS, JUDGE. Affirmed. 


J. H. Barry and H. V. Kanouff, for appellant. 


Good, Good & Kirkpatrick, Mark Simons and Sidney W. 
Smith, contra. 


Heard before ROSE, GooD, PAINE and CARTER, JJ., and 
RYAN and KROGER, District Judges. 


PAINE, J. 

This is a foreclosure action, brought by the Penn Mutual 
Life Insurance Company, plaintiff and appellee, against 
the owner of the land, Adam J. Kimble, and his wife, the 
Fremont Joint Stock Land Bank, second mortgagee, and 
Rudolph Krause and his wife, who are the tenants in pos- 
session. From the decree of foreclosure, the only party 
filing a motion for a new trial is Rudolph Krause, the 
tenant, who is the appellant in this court. 

The decree of the trial court, entered on November 12, 
1935, found that there was due the plaintiff from Adam J. 
Kimble and his wife the sum of $20,618.07, with interest 
at 10 per cent. from the date of the decree, upon a mort- 
gage given by them upon 220 acres of land, more or less, 
in Saunders county, Nebraska, and that this mortgage is 
a first lien upon said property. 

The decree further finds that the Fremont Joint Stock 
Land Bank is the owner of a note in the original sum of 
$35,000, dated July 7, 1920, which was secured by a first 
mortgage upon 5,120 acres of land in Loup county, and by 
a second mortgage upon the land in Saunders county, upon 
which note there was a balance due of $9,959.35, with in- 
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terest at 8 per cent., which is a second lien upon said real 
eState. 

The decree further found that the defendant and appel- 
lant, Rudolph Krause, had, by virtue of permanent improve- 
ments placed upon the property during his tenancy, a lien 
upon said property as against the owner, Adam J. Kimble 
and wife, in the sum of $2,449.88, with interest at 7 per 
cent. from February 3, 1933, to the date of the decree and 
6 per cent. thereafter, and that said lien of the appellant 
is a third lien against said real estate, to which finding 
tenant Rudolph Krause and the Fremont Joint Stock Land 
Bank severally except. 

The decree further found that Rudolph Krause, tenant 
and appellant, was the owner of certain fixtures, consisting 
of 200 creosoted posts, 90 galvanized posts, 200 rods of 
woven wire, considerable hog fencing, gates, one garage, 
one machine shed, one furnace, electric light bulbs, a feed 
rack, and a garden fence, and that all of said articles were 
personal property owned by Rudolph Krause, the tenant, 
as removable fixtures, and that he has the right to remove 
said articles on or before the date that he abandons posses- 
sion of said premises. To which findings the first and sec- 
ond lienors severally except, and it is ordered that the 
property be sold by the sheriff and the proceeds brought 
into court. 

It will be seen from this summary of the decree entered 
in this case that the questions brought to this court for de- 
termination are based entirely upon the separate answer 
-and cross-petition of the defendant and appellant, Rudolph 
Krause, and the replies thereto. 

The allegations in said cross-petition set out that the said 
Rudolph Krause has been a tenant on and occupied said 
farm continuously since March 1, 1912, on which day he 
entered into an oral contract and agreement with the owner, 
Adam J. Kimble, by which it was agreed that Krause 
should build, erect, and place on said real estate such im- 
provements, buildings, repairs, and additions as he might 
deem necessary, and at the termination of his occupancy he 
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could remove from said real estate all of such improvements 
which he had placed thereon as could be removed without 
damage to the freehold, and that as to such buildings, im- 
provements, additions, or repairs as he might be unable to 
remove, the said owner, Kimble, was to pay Krause the 
value thereof at the time the same were placed on the real 
estate, and that the amount so due was to be a first and 
valid lien upon said real estate; that pursuant to said 
agreement and contract the said Krause built, erected and 
constructed a garage, machine shed, chicken house, wind- 
mill, bathroom fixtures, pipeless furnace, and a large 
amount of fencing, all of the value of $2,036.38, and that 
all of said improvements can be removed from the farm 
without damage or injury to the freehold, and that none 
of said improvements are a part of the real estate. That in 
addition the said Krause constructed a corn-crib and gran- 
ary, at a cost of $740, put tiling in the basement, con- 
structed a cement floor in a shed, erected a horse barn, 
constructed a cesspool and cistern, added two porches to the 
house, a bathroom, cupboards, and sidewalks, all of which 
cost $2,186.29, none of which improvements can be removed 
without damage to the premises, and, therefore, the said 
Krause prays that he be permitted to remove the improve- 
ments first set out herein from the real estate, and that he 
be decreed to have a first lien for the value of the articles 
which the court finds cannot be removed from the real 
estate. 

To which cross-petition the plaintiff filed an answer, 
denying that said Krause had any lien superior to the first 
mortgage of the plaintiff, or that he had any right to re- 
move any of the buildings or improvements on said prem- 
ises, and alleging that all of such claims are barred by the 
statute of limitations, and that no notice of any kind was 
given the plaintiff of any of such claims, and that on 
March 2, 1923, the owner, Adam J. Kimble, made applica- 
tion to Frank H. Binder for the first mortgage of $15,000, 
which Binder assigned to the plaintiff, and represented in 
said application that all of the improvements thereon were 
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the property of said Adam J. Kimble, and that at the time 
of said application there was a first mortgage of $10,000 
on said property owned by the Bankers Reserve Life Insur- 
ance Company of Omaha, Nebraska, which said mortgage 
was prior and is superior to all claims of said Krause, and 
plaintiff asked to be subrogated to the rights of the Bankers 
Reserve Life Insurance Company, as the plaintiff’s money 
paid off said mortgage. That when the application for a 
loan was made to Frank H. Binder, he caused the premises 
to be inspected by his associate, R. R. Otis, and that at the 
time of such inspection Otis talked with Krause, and Krause 
made no mention of any claim of ownership or lien upon 
the premises for the value of any of the improvements 
thereon, and that Krause is now estopped from claiming 
or asserting any such ownership or lien. 

The evidence of said Rudolph Krause was to the effect 
that he was living on his father’s place, and his father-in- 
law, Adam J. Kimble, asked him to rent the property in 
suit; that objection was made that there were very few im- 
provements on the place, and the testimony of Mr. Krause 
of his conversation with Mr. Kimble appears on direct 
examination in the bill of exceptions as follows: “Q. Did 
you have a talk with Mr. Kimble about that, and what did 
he say and what did you say? A. He told me ‘Now what- 
ever you put on this place is yours, and whatever you 
can’t move off you’ll get paid for it.’ Q. When would you 
get paid for it? A. Whenever this land was sold. Q. Any- 
thing said about you moving off? A. No, sir. Well, if I 
ever had to move off of it, why I would get paid. Q. You 
were to be paid for it at that time? A. Yes, sir. Q. Did 
he say anything about what security you would have for 
the payment of that? A. He said it would be just the same 
as a mortgage on the farm. Q. And the improvements that 
you made that could be moved off, what was said about 
that? A. Well them that I could move off, I could take 
them. Q. Move them off? A. Yes, sir. Q. Now then did 
you make some improvements there after you went there, 
Mr. Krause? A. Yes, sir.” The direct examination of Mr. 
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Kimble sustains the testimony of his son-in-law, Mr. 
Krause, on these points. 

We will first consider the right of the tenant to remove 
certain fixtures and personal property which he has placed 
upon this farm, and was given the right to remove before 
he abandoned possession of the premises. 

Kellogg v. McDonald, 122 Neb. 613, 240 N. W. 922, holds: 
“Possession of land by a third person does not put a mort- 
gagee upon inquiry with reference to anything which he 
would not have learned if he had made inquiry as to the 
ownership from such occupier.” 

The English rule is that a purchaser of land, neglecting 
to inquire into the title of the occupier, is not affected by 
any other equities than those which such occupier may in- 
sist on. Hunt v. Luck (1901) 1 Ch. Div. (Eng.) 45, 70 
L. J. Ch. n. s. 30; Daniels v. Davison, 16 Ves. Jr. *249, 33 
Eng. Reprint, 978. Or, to state it another way, the posses- 
sion of real estate is constructive notice to all the world of 
whatever claim the possessor asserts, whether legal or 
equitable. 

In Smoke v. Pope, 119 Neb. 432, 229 N. W. 330, it is said: 
“Possession of land may be notice to the world of posses- 
sory rights of which inquiry of the occupant would elicit 
knowledge.” 

In Ogden v. Garrison, 82 Neb. 302, 117 N. W. 714, it is 
held: “A purchaser is chargeable with notice of a tenant’s 
rights, when the latter is in the actual possession of the 
real estate at the time it is sold.” 

In view of these Nebraska decisions, the trial court was 
right in permitting the tenant to remove such personal 
property as described in the decree. 

Now, the more serious question is presented, i. e., will 
an oral contract between a tenant and his landlord, made 
on March 1, 1912, to the effect that the value of permanent 
improvements which could not be removed should be a lien 
in the nature of a real estate mortgage, be decreed to be a 
valid mortgage lien in favor of the tenant, and to which 
the two other mortgages are junior and inferior? 
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We have examined all of the cases cited by the appellant, 
and do not find among them any Nebraska case in which 
such an oral contract was given the same effect as a written 
mortgage. Therefore, in so far as the contract with the 
tenant, Krause, attempted to give him a lien which should 
have all the effect of a mortgage for the value of permanent 
improvements which he placed upon the land while in pos- 
session of the same as tenant, it violates the Nebraska stat- 
ute, section 36-103, Comp. St. 1929, and cannot be upheld. 

It could well be argued that such a contract, fully per- 
formed by the tenant, might be held valid as against his 
landlord, but as soon as the rights of third parties inter- 
vene, their equities are fully protected by the statute of 
frauds. 

This matter is discussed in 25 R. C. L. 570, sec. 168, and 
we find that such an agreement could only be binding upon 
the landlord. See Sleeth v. Sampson, 237 N. Y. 69, 142 N. 
E. 355, 30 A. L. R. 1400, an opinion by Judge Cardozo 
upon this point. 

In the case of Herring v. Whitford, 119 Neb. 725, 232 N. 
W. 581, an oral agreement to give a mortgage was held to 
be ineffective even though the money had been advanced. 
In considering this case on rehearing, it was said by our 
court that equity could not require a mortgage to be made 
because they had promised to do so, nor because one party 
had performed his part of the oral agreement and had ad- 
vanced the money, for under the circumstances it would 
sanction a constructive fraud against creditors. See, also, 
Roden v. Williams, 100 Neb. 46, 158 N. W. 360. 

There is a long discussion of this same matter by Com- 
missioner Irvine in Bloomfield State Bank v. Miller, 55 Neb. 
243, 75 N. W. 569, and it is held: “A court of equity cannot 
give effect to an oral contract declared void by the statute 
of frauds, under pretense of aiding an imperfect attempt 
to execute a contract.” It is clearly shown in this case that 
it is the rule in this state, created by statute, that mort- 
gages should be in writing and duly recorded, and that 
this law has merit, for secret liens are thereby prevented. 
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See Newman v. Newman, 103 Ohio St. 230, 183 N. E. 70, 
18 A. L. R. 1089. 

The occupancy by the tenant in the case at bar will hold 
all of the rights which he has in the property which are 
not in violation of the statute of frauds, and inquiry from 
him would have shown that when he leased this farm it 
was very inadequately provided with buildings, and that 
he was given the right by the landlord to put in certain 
fencing, build sheds and other improvements, which were 
not to become a part of the real estate, and which would 
remain his property and could be removed by him before 
he vacated the place. These facts could all have been 
learned by the plaintiff-mortgagee when its agent was upon 
the place and investigated the application for a loan, but 
he failed to make any inquiry whatever from the tenant 
as to these facts. 

It is our opinion that under these circumstances the trial 
court went as far as the law would allow in protecting the 
tenant by allowing him to remove certain improvements 
which he had placed thereon under his oral agreement with 
the landlord, and, finding no error in the decree of the trial 
court, the same is hereby 

AFFIRMED. 


EARL BELDER, APPELLEE, V. OMAHA & COUNCIL BLUFFS 
STREET RAILWAY COMPANY, APPELLANT. 
272 N. W. 220 


FILED MARCH 28, 1937. No. 29919. 


Carriers. Where a passenger in alighting from a street car stepped 
upon a banana peel upon the steps and was thrown from the 
car, the carrier was not liable for the injury to the passenger 
in the absence of any evidence as to when or by whom the peel 
was placed upon the steps, or that the carrier knew of its 
presence upon the steps, or that it was there for such a length 
,of time that notice might be imputed to the company’s employees. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Reversed. 
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Kennedy, Holland, De Lacy & Svoboda and Edson Smith, 
for appellant. 


W. G. Badham, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


CARTER, J. 

In this case, plaintiff sued for damages for personal in- 
juries sustained when he slipped on a banana peel on the 
step of a street car owned and operated by defendant. The 
jury returned a verdict for plaintiff for $400 and judgment 
was entered thereon. From the overruling of its motion 
for a new trial, the defendant appeals. 

The plaintiff alleges in his petition that the proximate 
cause of the injury was the negligence of the defendant 
“in failing to remove from the rear platform of said street 
car foreign substances which had accumulated there, the 
presence of which defendant knew or should have known, 
and particularly the banana peel heretofore referred to, 
thereby rendering the use of said rear platform by pas- 
sengers, and particularly this plaintiff, dangerous and un- 
safe.” The defendant denied any negligence on its part or 
that of its employees. 

The record discloses that, immediately prior to the acci- 
dent, the plaintiff was a passenger on one of defendant’s 
street cars. As the plaintiff was leaving the car, he slipped 
on a banana peel and fell from the car to the pavement 
causing the injuries for which this action was brought. 

It is shown by the evidence that the street car involved 
in the action ran from Forty-second and Q to a point north 
of Thirtieth and Laurel streets, the latter being the scene 
of the accident. The distance between these two streets is 
151 blocks. The motorman testifies, and it is not disputed, 
that he inspected the car at the beginning of the run and 
that inspections are made at each end of the run. The car 
was operated by one man who was required to be in the 
front of the car during its operation. Passengers came into 
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the car at the front but could leave at a front or rear exit 
as they chose. The rear door was opened automatically 
after the car stopped when the passenger stepped upon the 
step or treadle just inside the door. The accident in ques- 
tion occurred as plaintiff was leaving by the rear exit, the 
banana peel upon which he slipped being on the step just 
inside the door. 2 

The evidence does not disclose how the banana peel hap- 
pened to be on the step or when it was placed there. There 
is evidence that no one left by the rear exit during the 
time the car was traveling the 64 blocks immediately be- 
fore the happening of the accident. The motorman testi- 
fies, however, that two girls got off at the rear exit at a 
point 8 or 10 blocks back from the point where the accident 
occurred. But, regardless of what these facts may be, it is 
not shown how or when the banana peel came to be upon 
the step. For aught the evidence shows, it might have been 
thrown there by a passenger, dropped by a passenger in 
leaving the car, or thrown into the car at a time when the 
door was open. The only direct evidence regarding this 
banana peel was that it was not there at the beginning of 
the run. The question for determination is whether the 
defendant, under these circumstances, is guilty of action- 
able negligence. 

Appellee contends that the case is governed by the rule 
stated in Griffen v. Lincoln Traction Co., 118 Neb. 459, 225 
N. W. 282, as follows: “Bus companies operating after the 
manner of the defendant herein are common carriers of 
passengers and are liable as other common carriers upon 
common-law principles. They are required to exercise the 
utmost skill, diligence and foresight consistent with the 
business in which they are engaged for the safety of the 
passengers, and they are liable for the slightest negligence.” 
The foregoing rule, imposing the more extreme liability 
upon a common carrier, is undoubtedly correct in so far 
as the special perils of transportation are concerned. In 
Bassell v. Hines, 269 Fed. 231, the court said: “The reason 
of the rule is that the passenger delivers himself into the 
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custody and control of the carrier, that he is helpless 
against these perils, and that he is compelled to, and rightly 
does, rely upon the carrier for protection. This reason ex- 
tends to and supports the great bulk of the cases where 
the rule of the highest practicable care has been enforced. 
* * * Plainly, the reason of the rule does not extend to 
those comparatively trifling dangers which the passenger 
meets while upon a railway car only in the same way and 
to the same extent as he meets them daily in his home or 
in his office or on the street, and from which he easily and 
completely habitually protects himself. * * * There is, in 
our judgment, no sound reason why anything more than 
ordinary care, fitted to the circumstances, should be re- 
quired, nor why the rule of highest practicable care should 
be applied to such a subject; we do not find any controlling 
authority, or any weight of authority, which so requires.” 
See, also, Pittsburgh, C., C. & St. L. R. Co. v. Rose, 40 Ind. 
App. 240, 79 N. E. 1094; Livingston v. Atlantic Coast Line 
R. Co., 28 Fed. (2d) 568. 

The applicable rule is that a common carrier is not liable 
for injuries to a passenger slipping on a banana peel on a 
street car step while alighting, unless the operators of the 
car knew of its presence on the step, or it had been there 
such a length of time before the accident as would impute 
notice to them. Lowisville & N. R. Co. v. O’Brien, 163 Ky. 
588, 174 S. W. 31; Rhodes v. Houston, E. & W. T. R. Co., 
242 S. W. (Tex. Civ. App.) 263; Jones v. St. Louis-San 
Francisco R. Co., 222 Mo. App. 1220, 5 8S. W. (2d) 101. 

In the case at bar, there is no evidence that the operator 
of the street car knew that the banana peel was on the 
step. Does the evidence show that it was there such a 
length of time as to impute knowledge? 

It goes without saying that the street car company is 
not required to keep up a continuous inspection of its cars. 
The liability of the company in such a case as we have 
before us is not that of an insurer. The company can be 
chargeable for plaintiff’s injury only on the theory that, in 
the exercise of ordinary care, it should have discovered the 
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presence and dangerous character of the banana peel and 
removed it from the step. The danger to be apprehended 
from this cause was certainly not a peril reasonably to be 
expected. In determining whether ordinary care had been 
exercised, the opportunity of employees to inspect the car 
is not controlling. Liability can only be predicated on a 
duty to inspect, as distinguished from opportunity to in- 
spect. In the instant case, inspection was made at the be- 
ginning of the run. The motorman, after the trip began, 
had other duties which demanded his constant attention, 
and the presence of a banana peel dropped by a passenger 
during the course of the trip could hardly be sufficient to 
charge the defendant with negligence. This is especially 
true when the evidence is silent as to the time the banana 
peel became lodged on the step. 

In Tevis v. United Rys.. Co. of St. Louis, 185 8. W. (Mo. 
App.) 738, the court said: “There is no evidence even tend- 
ing to show that the conductor either saw it or that he 
ought or could have seen it. There is no evidence how long 
this banana peel had been lying there; who threw it there; 
for anything that appears to the contrary, it may have 
been dropped on the floor immediately before plaintiff 
stepped on it, conceding that she did step on it. With the 
evidence in this condition as to this matter of negligence, 
it is impossible to say that the verdict of the jury was 
against the weight of the evidence. When there is no evi- 
dence, there is none to weigh.” 

In Casale v. Public Service Co-ordinated Transport, 10 
N. J. Mise. Rep. 611, 160 Atl. 326, the court in a like case 
said: “It would appear that the banana peel was observed 
on the floor of the bus by another passenger before the ac- 
cident happened, but during the course of the trip; just 
how long before or at what distance from the point in the 
trip where the accident happened does not appear. The 
defendant’s proofs established that there had been an in- 
spection of the bus by the driver before the trip began and 
that at that time anything on the floor was removed and 
thrown out. The banana peel was presumably dropped by 
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some passenger on this particular trip. * * * There was no 
proof of knowledge in the driver of the presence of the 
peel on the floor, nor was there proof that it had been there 
for such a length of time as to impute notice to the driver. 
* * + We think the case should have been controlled by the 
court and a verdict directed in favor of the defendant.” 

Also, in Jones v. St. Louis-San Francisco R. Co., supra, 
the court said: “In the case at bar there is no evidence that 
any one at any time saw a banana peeling on the floor of 
the car. There is evidence that plaintiff saw a banana 
being eaten, but she was unable to state how long this was 
prior to the accident and in fact plaintiff did not see what 
was done with the peelings after the banana was eaten. 
She gave the matter little attention at the time. No one 
apparently knew what became of the banana peelings. 
Under such state of facts the conclusion is irresistible that 
plaintiff failed to make a case. That she was severely in- 
jured there can be no doubt, but to recover from this de- 
fendant she was required to prove the negligence alleged 
caused her injury. Defendant’s servants may have been 
guilty of negligence in failing to inspect and clean the car, 
but unless such negligence caused her injury there can be 
no recovery. The case fails because plaintiff has produced 
no evidence of probative force in support of her charge of 
specific negligence.” 

Since it has not been shown that any of the employees 
of the street car company knew of the presence of the 
banana peel upon the steps, or that it had been there such 
a length of time before the accident happened as would 
impute notice to them, we are of the opinion that the trial 
court erred in not directing a verdict for the defendant. 

REVERSED. 


‘ape gs) 
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ELIZABETH JANE LEMON, APPELLEE, V. RICHARD F. HOFF- 
MARK, APPELLANT. 
272 N. W. 214 


FILED MARcH 238, 1987. No. 29900. 


1. Negligence. In determining questions of alleged negligence, it 
is the province of the courts to take a series of facts and cir- 
cumstances conceded or proved, and to declare what are the 
rights of the parties arising out of them. 


2. Gross negligence, within the meaning of section 39- 
1129, Comp. St. Supp. 1935, means negligence in a very high 
degree, or the absence of even slight care in the performance 
of a duty. 

3. The existence of gross negligence must be determined 


from the facts and circumstances in each case. 


APPEAL from the district court for Lancaster county: 
LINCOLN FROST, JUDGE. Reversed and dismissed. 


Hall, Cline & Williams, for appellant. 
Chambers & Holland, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and MESSMORE, District Judge. 


MESSMORE, District Judge. 

This is an appeal from a judgment of the district court 
for Lancaster county entered upon a verdict of the jury 
in favor of the appellee in the sum of $750. 

For a reversal of this judgment appellant contends that 
Helen Hoffmark, the driver of the car in which appellee 
was riding at the time she received the injuries complained 
of, was not guilty of gross negligence, that such finding of 
the jury was clearly against the weight of the evidence, 
and that the trial court erred in refusing to direct a verdict 
for appellant on his motion made at the conclusion of ap- 
pellee’s case and at the conclusion of the trial. 

The evidence discloses that the accident occurred on a 
Sunday afternoon, at about 4 o’clock, on an east and west 
country dirt road north and west of the village of Emerald, 
in Lancaster county; that said road was not wide but in 
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comparatively good condition; that the day of the accident, 
February 10, 1935, was a clear day, described by one wit- 
ness as “gorgeous ;” that seven girls of high school ages, 
16, 17 and 18, were riding in the car at the time of the ac- 
cident, three in the front seat and four in the rear seat. 

The evidence is not clear or definite as to just what the 
driver of the car did do at or just prior to the accident. 
The witness, Evelyn Hopkins, seated in the rear seat of 
the car on the left side at the time of the accident, testified 
that the driver of the car took her right hand off the steer- 
ing wheel and moved it to the back of the front seat, turned 
her body to the right and looked around so the witness 
could see her face and one but not both eyes; that the driver 
took her eyes off the road ahead of the car and the accident 
occurred almost instantly. Describing the course of the car 
after leaving the road, this witness said: “I was sitting 
so I could see out of the window and I noticed we were off 
the road and then it just slid into the ditch very quick.” 
This witness further testified as follows: “Q. Why did 
she (meaning the driver) turn? A. We were eating and 
she was going to get something. * * * Q. Who in the back 
seat gave Helen something to eat? A. Dorothy Van Patten. 
Q. And when was that? A. It was just a little before the 
accident happened. Q. How much before? A. It was just 
before. Q. You mean just instantly before? A. Yes. * * * 
Q. Well, what did they say * * *? A. They said, ‘Here is 
a sandwich for you.’ * * * Q. Did you all have the lunch 
boxes open at that time? A. Yes. * * * Q. But you do 
know Dorothy Van Patten handed her (the driver of the 
car) a sandwich? A. I am quite sure she did. Q. Did 
Helen Hoffmark get the sandwich? A. I don’t know. * * * 
Q. Then after this remark was made Helen Hoffmark 
turned, did she, in the seat? A. Yes. Q. And put her right 
hand up on the back of the seat, did she? A. Yes.” This 
same witness testified that the driver drove 25 feet after 
she put her right hand on the back of the front seat, that 
she turned her head slightly, and that the car was going 
30 miles an hour at the time of the accident. 
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Appellee testified that the driver turned her head to the 
right so she could see three-fourths of the profile of her 
‘face, and that the driver looked back toward the back seat; 
that everything happened so quick, the car just shot across 
the road, going west, and went into the ditch on the left; 
that at the time the car started for the ditch and went into 
the ditch the driver was looking toward the back seat. 

Witness Helen Hoffmark, the driver of the car, testified 
that they had had something to eat about a half an hour 
before the accident; that just prior to the accident she was 
not reaching into the back seat to get a sandwich. Her 
version of the accident is given in her answer to the fol- 
lowing question: “Q. Tell the jury in your own words 
how this accident occurred, what you were doing. A. We 
were driving along this country road; it was wide enough 
for one car in the hard center portion and we were going 
along about 20 miles an hour and some one said, ‘Look, 
Hoffie,’ in the back seat, and I glanced around, and as I 
glanced I believe the car went slightly to the left-hand side 
of the road and was pulled into this soft part of the road 
and after that I think we hit the ditch.” To the question, 
“What happened as you glanced back and the wheels hit the 
soft dirt, what happened to the car?” this witness replied: 
“The car was pulled to the left-hand side of the road and 
off into the stubble, I should call it.” This witness further 
answered: “I turned my head, I may have turned my 
shoulders slightly, but I don’t think so.” To the question, 
“How long did you look towards the back seat?” she re- 
plied, “Just the fraction of a second.” 

The witness Betty Orme, seated in the front seat to the 
right of the driver and between the driver and appellee, 
said there was a general remark about Mary Margaret, one 
of the girls riding in the rear seat, and fixed the speed of 
the car at 25 to 30 miles an hour just before the accident. 

The witness Dorothy Van Patten, riding in the rear seat 
on the right side, fixed the speed of the car at 25 miles an 
hour at the time of the accident; that she saw the driver 
glance around when her attention was called to the back 
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seat, when some one said, ‘Look around, Hoffie,” and that 
the driver glanced around just for a second; that she was 
sure, when the driver turned around, she did not take her 
right hand off the steering wheel and put it on the back of 
the front seat; that she did not see the driver at any time 
just before the accident occurred reach back into the back 
seat for a sandwich; that the driver declined a sandwich. 

The testimony discloses that the car did not turn over 
after leaving the road, but stopped in the deeper portion of 
the ditch. 

The foregoing constitute the pertinent facts in this case 
as they relate to the accident. 

The sole and only issue is the sufficiency of the evidence 
to warrant the submission to the jury the question of gross 
negligence on the part of the driver at the time of the ac- 
cident. j 

Counsel for appellant have analyzed for the benefit of 
the court all of the Nebraska decisions involving an inter- 
pretation of the guest act. Most of these indicate exces- 
sive speed or a continuous course of negligent conduct on 
the part of the driver or protests made by persons riding 
in the car to the driver about the manner of his driving. 

The Nebraska guest act, section 39-1129, Comp. St. Supp. 
1935, reads as follows: “The owner or operator of a motor 
vehicle shall not be liable for any damages to any passenger 
or person riding in said motor vehicle as a guest or by in- 
vitation and not for hire, unless such damage is caused by 
the driver of said motor vehicle being under the influence 
of intoxicating liquor or because of the gross negligence 
of the owner or operator in the operation of such motor 
vehicle. For the purpose of this section, the term ‘guest’ 
is hereby defined as being a person who accepts a ride in 
any motor vehicle without giving compensation therefor, 
but shall not be construed to apply to or include any such 
passenger in a motor vehicle being demonstrated to such 
passenger as a prospective purchaser.” 

The use of intoxicating liquors is not involved in the 
instant case. 
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In Morris v. Erskine, 124 Neb. 754, 248 N. W. 96, it was 
held: 

“Gross negligence, within the meaning of section 39-1129, 
Comp. St. Supp. 1931, means negligence in a very high 
degree, or the absence of even slight care in the perform- 
ance of a duty. 

“The existence of gross negligence must be determined 
from the facts and circumstances in each case. 

“The question of gross negligence is for the jury, where 
the evidence relating thereto is conflicting and from which 
reasonable minds might draw different conclusions.” 

In the opinion in case of Morris v. Erskine, supra, we 
find this language: “We are of the opinion that in adopting 
the guest act the legislature used the term ‘gross negli- 
gence’ as indicating a degree of negligence. Negligence may 
be slight, ordinary, or gross. Gross negligence means great 
or excessive negligence; that is, negligence in a very high 
degree. It may be said that it indicates the absence of 
even slight care in the performance of a duty, and such, 
we think, is the meaning intended by the legislature. * * * 
Ordinarily, the question of negligence, whether slight or 
gross, is one of fact. If the evidence respecting it is in 
conflict and is such that ordinary minds might draw dif- 
ferent conclusions therefrom, then a question of fact is 
presented for the jury to determine.” 

In case of Thurston v. Carrigan, 127 Neb. 625, 256 N. W. 
89, wherein a directed verdict was entered for defendant 
by the lower court and the action of the lower court 
affirmed by this court, without repeating the facts therein 
shown, the principal fact noted being that of negligence 
in driving at a high rate of speed, this court stated in its 
opinion: ‘In determining questions of alleged negligence, it 
is the province of the courts to take a series of facts and 
circumstances conceded or proved, and to declare what are 
the rights of the parties arising out of them.” 

In cases of Covey v. Anderson, 180 Neb. 702, 266 N. W. 
595, and Heesacker v. Bosted, 1381 Neb. 42, 267 N. W. 177, 
both citing the case of Morris v. Erskine, supra, it. was held 
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that evidence of gross negligence must be determined from 
the facts and circumstances in each case, as do all the 
decisions of this court subsequent to the decision in case of 
Morris v. Erskine, supra. 

In the case at bar the facts disclose that the existence of 
danger, if any, was not apparent to the driver of the car; 
no protests were made to her by her guests in the manner 
of operation of the car; there was not a continuous course 
of negligent driving, nor did the driver persist in driving 
negligently ; the driver was not heedless of the consequences 
nor conscious of the peril; the speed of the car was moder- 
ate. Analyzing all the facts pertinent to the accident and 
as herein set out, Helen Hoffmark, the driver of the car, 
may have been guilty of negligence, that is, of doing some- 
thing that a reasonable and prudent person would not or- 
dinarily have done in the situation and under the circum- 
stances in question, or she may have failed to do what a 
reasonable and prudent person would have ordinarily done 
in such situation and under such circumstances, yet she was 
not guilty of gross negligence, as such term has been de- 
fined by this court. 

It is true that it is not necessary, in order to show gross 
negligence, to prove several acts of negligence; that is, a 
continuous course of negligent conduct, or excessive speed 
combined with such conduct, or protests on the part of the 
guest to the driver at and prior to the time of the accident. 

It is also true that gross negligence may consist, in some 
cases, in turning the head or taking the eyes off the road, 
but all the conditions and circumstances in existence at the 
time of the commission of the alleged grossly negligent 
acts are to be taken into consideration. 

In the case at bar the accident occurred on an ordinary 
country road and in the absence of traffic. The road was 
in fairly good condition, though it was not wide, but with 
about six inches to a foot to spare on each side of the car 
to the soft dirt, and was in such condition that travel over 
it under the circumstances was not dangerous. The acci- 
dent happened perhaps when the driver took her eyes 
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from the road, as shown by the testimony, for a fraction of 
a second or not to exceed a second; perhaps the car did 
travel 25 feet after leaving the road. 

We believe that it was error on the part of the lower 
court to submit the case to the jury, under the evidence, 
and the judgment of that court is therefore reversed and 


the action dismissed. 
REVERSED AND DISMISSED. 


JOHN HANCOCK MUTUAL LIFE INSURANCE COMPANY, AP- 
PELLEE, V. JAMES H. COVER, APPELLANT: OMAHA TRUST 
COMPANY ET AL., APPELLEES. 

272 N. W. 230 


Firep Marcy 28, 1987. No. 29911. 


1. Mortgages: FORECLOSURE: MORATORIUM. When it appears from 
the evidence the amount of mortgage liens on land under fore- 
closure exceeds its value, moratory stay must be denied. 

: SALE: CONFIRMATION. Mere inadequacy of 

price will not preclude confirmation of mortgage foreclosure 

sale unless it is such as to shock the conscience of the court or 
amount to evidence of fraud. 


APPEAL from the district court for Dawson county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 


W. A. Stewart, Jr., and Hoagland, Carr & Hoagland, for 
appellant. 


Charles D. Hitch and York & York, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY and 
PAINE, JJ., and MESSMORE, District Judge. 


MESSMORE, District Judge. 

This is an appeal from a decree of the district court for 
Dawson county denying a moratory stay and confirming 
the sale of lands under foreclosure proceedings. 

There are 587 acres of land involved in this proceeding, 
unirrigated, but good land and with good improvements 
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thereon. On the date of confirmation there were valid and 
existing liens against the land amounting to $104,998.54. 
At the sale appellee insurance company originally bid the 
sum of $36,827.93. Its first mortgage lien with interest 
thereon was in the sum of $55,012.60, which latter sum it 
later bid for said land and which was the last and best bid 
therefor, amounting to $93.63 an acre. 

It is proper for the trial court to take into consideration 
all liens against the property, including unpaid taxes, in 
determining whether or not defendant had any equity in 
such land above the liens. Willson v. Quein, 181 Neb. 615, 
269 N. W. 121. 

The evidence discloses that appellant and his son fix the 
value of the land at $100 an acre; other witnesses for ap- 
pellant fix it at $75 an acre, while still others fix it at prices 
ranging from $43,000 to $46,960 for the whole tract. Some 
of appellee insurance company’s witnesses fix it at $60 an 
acre. It will thus be noted that, with the exception of ap- 
pellant’s evidence and that of his son, the value of the land 
as fixed by disinterested witnesses for both parties is much 
less than the bid of appellee insurance company, and in 
such case, when it appears that the applicant for a mora- 
tory stay has no equity in the land and the amount of 
mortgage indebtedness exceeds the value of the land, it is 
not an abuse of discretion on the part of the trial court to 
deny the application. Clark v. Hass, 129 Neb. 112, 260 N. 
W. 792; Srajhans v. Mares, 1380 Neb. 924, 267 N. W. 82. 
In the latter case this court held: 

“When it appears from the evidence that the amount of 
the mortgage liens on the land exceeds its value, a mora- 
tory stay * * * must be denied. 

“Mere inadequacy of price will not preclude a confirma- 
tion of a foreclosure sale unless it is so inadequate as to 
shock the conscience of the court or amount to evidence of 
fraud.” See Luikart v. Graf, 130 Neb. 736, 266 N. W. 641; 
First Trust Co. v. Airdale Ranch & Cattle Co., 181 Neb. 
475, 268 N. W. 362; American Central Life Ins. Co. v. 
Brown, 181 Neb. 761, 269 N. W. 904; American Central 
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Life Ins. Co. v. Brown, 131 Neb. 764, 269 N. W. 905; First 
Trust Co. v. Rathbone, ante, p. 211, 271 N. W. 428. 
The evidence is wholly inadequate to establish fraud in 
this proceeding. 
For the foregoing reasons, the decree and judgment of 
the lower court are 
AFFIRMED. 


ADELINE MEDOW, APPELLANT, V. CHRISTOPHER H. RIGGERT, 
APPELLEE. 
272 N. W. 238 


FILED MARCH 26, 1937. No. 29884. 


1. Statutes: CONSTRUCTION. “If a statute adopted from another 
state had been construed by the courts of that state prior to its 
adoption here, the same construction should be given ordinarily 
in this state in the absence of any indication of a contrary in- 
tention on the part of the legislature.” Goble v. Simeral, 67 
Neb. 276, 93 N. W. 235, 

: “The reluctance of courts to construe a stat- 
ute so as to permit it to operate harshly in particular cases, 
must yield to plain and unequivocal indications of legislative 
intent.” Goble v. Simeral, 67 Neb. 276, 93 N. W. 235. 

Guardian and Ward. “A guardian is discharged, within the pur- 
view of section 32, chapter 34, Compiled Statutes (now section 
20-210, Comp. St. 1929), when the ward becomes of age.” Goble 
v. Simeral, 67 Neb. 276, 938 N. W. 235. 

SuRETIES: LIMITATIONS. “As to the sureties upon the 
guardian’s bond, the period of limitation provided in said section 
begins to run from the date of such discharge, not from the 
time when a cause of action has accrued upon final settlement. 
If no cause of action accrues within the period fixed, by reason 
of failure to take or complete the necessary steps, the sureties 
do not continue to be liable.” Goble v. Simeral, 67 Neb. 276, 93 
N. W. 235. 


eo 


APPEAL from the district court for Seward county: 
HARRY D. LANDIS, JUDGE. Affirmed. 


McKillip & Barth, for appellant. 


Erwin A. Jones, contra, 
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Heard before Goss, C. J., RoSE, DAY, PAINE and CARTER, 
JJ., and ELDRED and CHASE, District Judges. 


Goss, C. J. 

Plaintiff appeals because the district court sustained a 
demurrer to her amended petition, upon which she elected 
to stand. 

The amended petition, filed January 11, 1936, alleged that 
on January 13, 1927, a petition was filed in the county 
court of Seward county asking the appointment of a guard- 
ian for the estate of Adeline Sunderman (now Medow, 
plaintiff herein), a minor; on a hearing letters of guardian- 
ship were issued to B. J. Sunderman, conditioned upon his 
executing a bond, with surety, for $7,000; on January 21, 
1927, B. J. Sunderman, as principal, filed the bond with 
Christopher H. Riggert as surety, and on the same day it 
was approved by the county judge and Sunderman filed his 
oath and received property belonging to his ward in the 
sum of $7,000; plaintiff attained her majority January 1, 
1928; on February 7, 1934, the guardian’s account was 
duly settled by the county judge, who found there was 
due from the guardian to plaintiff the sum of $4,900; the 
guardian, who was the principal upon the bond, is dead (a 
decree of the county court, attached to the petition as an 
exhibit, reciting his death on March 30, 1982), his estate 
is insolvent, plaintiff has made demand on the surety to 
pay the amount due, he has refused, and the county court 
has granted her permission to bring suit upon the bond; 
she prays judgment against said surety for $4,900 with in- 
terest at 6 per cent. from February 7, 1934, and costs. 

Section 20-210, Comp. St. 1929, says: “No action shall 
be maintained against the sureties in any bond given by 
the guardian unless it be commenced within four years 
from the time when the guardian shall have been dis- 
charged.” Defendant argues that the arrival of the ward 
at her majority on January 1, 1928, was, in effect, a dis- 
charge of the guardian and started the four-year statute 
to running. The district court was of the same opinion 
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and that is the reason why the demurrer was sustained in- 
asmuch as the action was not commenced for about eight 
years after the minor ward reached her majority. The 
exact date when this suit was commenced is not disclosed 
as the transcript shows the first filing to be that of the 
amended petition, filed January 11, 1936. 

Plaintiff argues that the cause of action accrued om 
February 7, 1934, when the amount due the ward was 
ascertained and fixed by decree of the county judge. 

The ultimate decision of the controversy depends on the 
meaning of the word “discharged,” heretofore quoted in 
section 20-210, Comp. St. 1929. 

In the chapter on guardianship of minors, section 38- 
109, Comp. St. 1929, says: “Every guardian appointed as 
aforesaid shal] have the care and management of the estate 
of the minor, and shall continue in office until such minor 
shall arrive at the age of twenty-one, or until the guardian 
shall be discharged according to law.” The decision of the 
trial court gives effect to the word “or’’ and holds that the 
cause of action accrued and the four-year statute of limita- 
tions started running when the ward became of age on 
January 1, 1928. 

Almost identical facts existed in Goble v. Simeral, 67 
Neb. 276, 93 N. W. 235. The opinion was written by Pound, 
C. The opinion traces the history of the statutory provi- 
sion, now section 20-210, Comp. St. 1929. It recites that 
this statutory provision “originated in Massachusetts. Af- 
terwards it was adopted by Michigan. Thence it passed 
to Wisconsin, and from Wisconsin it came to Nebraska. 
This history is sufficiently clear from inspection of the 
several statutes themselves, but has been carefully worked 
out by the supreme court of Wisconsin in Paine v. Jones, 
93 Wis. 70, 67 N. W. 31 (quotation from Wisconsin case 
omitted here). But long before the statute was taken over 
in Nebraska, the courts of Massachusetts had construed it 
in Loring v. Alline, 9 Cush. (Mass.) 68, and the construc- 
tion adopted in Massachusetts has been followed since in 
Michigan and Wisconsin.” In the opinion by Judge Pound 
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he demonstrates that “Statutes of limitations running from 
some specified act or event and not from the accrual of 
plaintiff’s cause of action, are not uncommon.” The opinion 
discusses many cases and holds as shown by these syllabus 
points: 

1. “If a statute adopted from another state had been 
construed by the courts of that state prior to its adoption 
here, the same construction should be given ordinarily in 
this state in the absence of any indication of a contrary 
intention on the part of the legislature.” 

2. “The reluctance of courts to construe a statute so 
as to permit it to operate harshly in particular cases, must 
yield to plain and unequivocal indications of legislative 
intent.” 

3. “A guardian is discharged, within the purview of 
section 32, chapter 34, Compiled Statutes (now section 20- 
210, Comp. St. 1929), when the ward becomes of age.” 

4. “As to the sureties upon the guardian’s bond, the 
period of limitation provided in said section begins to run 
from the date of such discharge, not from the time when 
a cause of action has accrued upon final settlement. If no 
cause of action accrues within the period fixed, by reason 
of failure to take or complete the necessary steps, the sure- 
ties do not continue to be liable.” 

The court held that an action could not be maintained 

against the sureties more than four years after the ward 
became of age and affirmed the judgment of the district 
court to that effect. 
. In Langdon v. Langdon, 104 Neb. 619, 178 N. W. 178, it 
was held that no action can be maintained on a guardian’s 
bond until the amount to be due from the guardian is first 
ascertained on the settlement of the guardian’s first ac- 
count by the county court. No mention is made of Goble 
v. Simeral, supra, but it is to be noted that the ward in this 
Langdon case was under disability and brought the suit 
against the guardian and her surety almost immediately 
after his release from the state insane asylum, where he 
had been confined shortly after reaching his majority. 
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In Hughes v. Langdon, 111 Neb. 508, 196 N. W. 915, in 
an opinion by the late George A. Day as a judge of this 
court, Goble v. Simeral, supra, seems to be approved, but 
the opinion held that the case under consideration came 
under the exception to the ruling statute (now section 20- 
210, Comp. St. 1929) in that the ward was under disability 
and the statute had not run “after such disability had been 
removed.” 

Wilkins v. Deal, 128 Neb. 78, 257 N. W. 486, is another 
case cited by appellant to the effect that no action can be 
maintained on a guardian’s bond until the amount is first 
ascertained on settlement of the final account by the county 
court. It is not strictly in point with the case at bar be- 
cause it was a controversy as to whether a succeeding 
surety was liable for the failure of the guardian to account 
for money lost under a preceding surety, rather than the 
controversy arising here between the ward and a surety 
as to when the statute of limitations began to run. 

Ball v. LaClair, 17 Neb. 39, 22 N. W. 118, is relied upon 
by appellant as holding that the right first accrues to the 
ward when the amount due from the guardian is ascer- 
tained by the county court on the settlement of the guard- 
ian’s first account. The first syllabus does so announce, but 
an examination of the case shows that the statute of limita- 
tions was not raised and was not involved. The petition 
did not allege any proceedings whatever in the county 
court after the guardian was appointed and her bond ap- 
proved except that the county court granted plaintiff per- 
mission to sue upon the guardian’s bond. The only point 
in that case is that on the trial defendant objected to any 
evidence because the petition did not state facts sufficient 
to constitute a cause of action. The objection was over- 
ruled, the evidence received and plaintiff had a verdict. 
The judgment was reversed and the cause dismissed. 

Bisbee v. Gleason, 21 Neb. 534, 32 N. W. 578, is also re- 
lied upon by appellant. That case, too, did not depend on 
the statute of limitations. The petition shows that there 
had been no settlement of the guardian’s account by the 
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county court fixing his liability to the ward for any amount 
in his hands belonging to the ward. A demurrer to the 
petition was overruled and judgment was entered against 
defendants. That opinion also held that the right to sue 
first accrues to the ward when the amount is ascertained 
by the county court on the settlement of the guardian’s 
first account. The judgment was reversed and the cause 
was remanded for further proceedings. 

Neither Ball v. LaClair, supra, nor Bisbee v. Gleason, 
supra, contains the point involved in either Goble v. Simer- 
al, supra, or in the case at bar, both latter named cases 
raising and deciding that when the ward reaches his ma- 
jority that fact operates to discharge the sureties on the 
bond of the guardian, if not sued within the four-year 
period of statute of limitations. Generally, and as applied 
to the facts appearing in Ball v. LaClair, supra, Bisbee v. 
Gleason, supra, Langdon v. Langdon, supra, and Wilkins v. 
Deal, supra, we think those opinions are sound on the facts 
there existing, and find no occasion to overrule them but 
hold them subject to the analysis we have made of them. 

But we think that Goble v. Simeral, swpra, states the 
true rule and is decisive of the rather identical facts in the 
case at bar. For that reason, the judgment of the district 


court is 
AFFIRMED. 


WILLIAM H. TRIPLETT, APPELLEE, v. OLAF S. LUNDEEN ET 
AL., APPELLANTS. 
272 N. W. 307 


Fitep MARCH 26, 1937. No. 29907. 


1. Negligence. One may not recover damages for injury based on 
negligence of another, unless such negligence is the proximate 
cause of the injury. 

INSTRUCTIONS. In an action for damages for negli- 

gence, an instruction that plaintiff, to recover, must establish 

at the trial by a preponderance of the evidence that the injuries 
to his person or property were caused by the negligence of the 
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defendant is sufficient relative to the question of proximate 
cause, where there is no question of a remote or intervening 
cause. 

38. Trial: INSTRUCTIONS. Instructions to the jury must be con- 
sidered together, and if, when so considered as a whole, they 
properly state the law it is sufficient. 

4, Evidence. In laying a foundation for the introduction in evi- 
dence of the statute of a sister state, it is sufficient if the party 
offering the statute substantially comply with the provisions 
of section 20-1269, Comp. St. 1929. 

5. ———. Under section 20-1269, Comp. St. 1929, which provides 
that “statutes, code, or other written law, enacted by any other 
territory or state, * * * proved to be commonly admitted as 
evidence of the existing law in the courts of tribunals of such 
territory, state or government, shall be admitted by the courts 
and officers of this state on all occasions, as presumptive evi- 
dence of such laws,” and where the evidence shows that the 
purported statutes were used generally in the practice of law 
in the state of their enactment, it raises a presumption that 
such statutes are admitted as evidence of the existing law in 
the courts of tribunals of such foreign state. 

6. Appeal. A judgment will not be reversed for harmless error. 

One may not complain of misconduct of adverse coun- 

sel if, with knowledge of such misconduct, he does not ask for 

a mistrial, but consents to take the chances of a favorable 

verdict. 


APPEAL from the district court for Adams county: 
FRANK J. MUNDAY, JUDGE. Affirmed. 


Stiner & Boslaugh and Lester RK. Stiner, for appellants. 


Hart & Joyce, R. C. Mullins and Bruckman & Dunmire, 
contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY and 
PAINE, JJ., and MESSMORE, District Judge. 


Goop, J. 

This is an action to recover damages for personal in- 
juries and property damage. The action arises out of an 
automobile collision. Plaintiff alleged that the collision was 
due to the negligence of the defendants. Defendants denied 
negligence on their part and alleged that plaintiff’s in- 
juries were the result of his own negligence. The reply 
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was a general denial. Trial of the issues resulted in a 
verdict and judgment thereon in favor of plaintiff. De- 
fendants have appealed. 

The following summary of facts is disclosed by the rec- 
ord: On the afternoon of March 11, 1935, defendants were 
traveling east on highway No. 36 between the towns of 
Meadville and Laclede in the state of Missouri, in an auto- 
mobile owned by defendant Lundeen and being operated at 
that time by defendant Kissinger. The scene of the acci- 
dent occurred in what is designated as the Locust Creek 
valley between the towns of Laclede and Meadville. The 
highway at that point runs directly east and west and is 
paved. There is a concrete slab 20 feet wide, and in addi- 
tion a strip of asphalt and macadam, on either side of the 
slab, about three feet in width, and a dirt shoulder about 
five feet wide lies outside of the asphalt strips, thus making 
the entire width of the highway about 36 feet. Locust 
Creek valley lies between two hills, one on the east side 
and the other on the west side of the valley. From the 
brow of one hill to that of the other is a distance of about 
two and a half miles; from the bottom of one hill to that 
of the other is a distance of about two miles. The point 
of collision was either about midway between the two hills, 
or some distance east of that point. Plaintiff fixed the point 
of collision at about a half mile west of the east hill, while 
a number of other witnesses placed the location of the ac- 
cident as near the half-way point between the two hills. The 
evidence shows that the day was clear, the pavement dry, 
and the highway a straight road, with nothing to obstruct 
a clear view of the road or of other vehicles, and it was 
possible to look directly from the top of one hill and observe 
the highway across the valley to the top of the other hill. 

Defendant Kissinger was driving eastward on the south 
side of the pavement. When he began to descend the slope 
of the west hill into the Locust Creek valley he saw in 
front of him, about a quarter of a mile away, another car 
traveling east and on the same side of the highway. This 
car was being driven by one Zancker and will hereinafter 
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be referred to as the Zancker car. Kissinger testified that 
he was driving at the rate of about 40 miles an hour. 
Zancker testified that he was driving between 40 and 50 
miles an hour, and the evidence clearly shows that Kissinger 
was overtaking the Zancker car. Kissinger admitted that 
he observed a car coming from the east slope, which was, 
in fact, the car driven by plaintiff. Plaintiff was driving 
westward and on the north side of the paving at a speed 
which he estimated at from 35 to 40 miles an hour. In 
front of the Zancker car, and also proceeding eastward, 
were a team and wagon driven by one Cross. Cross was 
likewise driving on the south side of the paving, and his 
team was walking. Kissinger testified that he did not see 
the team and wagon which was in front of the Zancker car. 
As Kissinger proceeded he gained upon the Zancker car, 
and the Zancker car also gained rapidly upon the team 
and wagon. 

The four vehicles approached the scene of the accident, 
each being on its proper side of the highway, at approxi- 
mately the same time. Zancker saw the plaintiff’s car com- 
ing from the east and did not undertake to pass the team 
and wagon until plaintiff’s car should pass. He slackened 
the speed of his car. Defendants insist that Zancker sud- 
denly stopped his car, without giving any warning of his 
intention so to do. The evidence is in conflict as to whether 
Zancker stopped his car or only slackened its speed. No 
witness, other than Kissinger, testified that the Zancker 
car stopped. Other witnesses testified that Zancker only 
decreased its speed. Kissinger testified that when he saw 
the Zancker car slow down he applied his brakes, but was 
unable to stop his car, and that the application of the 
brakes caused his car to swerve to the left. He admits that 
the right side of his front bumper came in contact with the 
left side of the rear bumper of Zancker’s car and that this 
caused his car to swerve still further to the left. He de- 
nies that he intended to pass the Zancker car, but alleges 
that his car swerved to the left solely because of his appli- 
cation of the brakes and his inability to stop his car. Ap- 
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parently, he observed that the Zancker car was slowing 
down when he was about 100 feet from it. The collision 
between the car driven by Kissinger and the plaintiff’s car 
occurred about opposite the Zancker car and on the north 
side of the highway. Kissinger testified, however, that the 
front wheels of his car were not more than two or three 
feet over the center line of the paving, but the pictures of 
the cars taken after the collision are in evidence. They show 
that the right front side of defendants’ car was crushed in 
and the right front of the plaintiff’s car was crushed in, 
and that after the accident both cars, of plaintiff and de- 
fendants, were on the’north side of the highway, partly on 
the pavement and partly on the north shoulder. We think 
that the physical facts show that Kissinger must be mis- 
taken when he claims that his car was only two or three 
feet over the center of the slab. 

Defendants admit that there is ample evidence tending 
to show that defendant Kissinger was negligent and that 
his negligence is imputable to defendant Lundeen, but 
complain of a number of the instructions, in that they do 
not specifically require the negligence of defendants to be 
the proximate cause of the injuries sustained by plaintiff. 
We think a slight review of the situation is proper before 
considering whether the instructions were prejudicially 
faulty. An examination of the record fails to show any 
negligence on the part of the plaintiff. It is clear that the 
accident resulting in plaintiff’s injuries was caused by the 
negligence of defendants, or the negligence of Zancker, or 
the combined negligence of defendants and Zancker. There 
is no other explanation of the accident. 

In instruction No. 3 the court informed the jury of the 
allegations of plaintiff’s petition, and recited plaintiff’s 
claims in this language: “That the injuries which plaintiff 
did so sustain if any, were caused by the negligence of the 
defendants in the particulars claimed by the plaintiff and 
stated to you in another instruction.” And, after a further 
recital of the material allegations of the petition, the in- 
struction proceeded: “But if the truth of all of said ma- 
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terial allegations as above stated to you have been estab- 
lished at the trial by a preponderance of the evidence, then 
your verdict should be for the plaintiff.” In instruction No. 
4 the court correctly defined what is meant by the term 
“proximate cause.” In instruction No. 11 the jury were 
informed that if they found from the evidence that the 
collision and injuries proximately resulted from negligence 
on the part of the defendants the plaintiff could recover, 
unless plaintiff was also guilty of negligence proximately 
contributing to the injury. In instruction No. 12 the court 
told the jury: “If you find the defendants were not inno- 
cent, and that their negligence caused the injury to the 
plaintiff or his property, * * * and it has not been shown 
the plaintiff was negligent to any extent, then the plaintiff 
would be entitled to recover.” 

It is true that in a personal injury action mere negligence 
of defendants will not give rise to the right of recovery by 
the plaintiff, unless the negligence was the proximate cause 
of plaintiff’s injury. However, it is not indispensable that 
the term “proximate cause’ should be used. It is sufficient 
if it appears that defendants’ negligence was the sole cause, 
or the efficient cause, or was the direct cause. In the in- 
structions we think it clearly appears that the expression, 
that plaintiff’s injury and damage were caused by the neg- 
ligence of defendants, is equivalent to saying the defend- 
ants’ negligence was the efficient or direct cause of plain- 
tiff’s injury, especially in view of the other instructions to 
which we wil! now refer. In another of the instructions the 
court informed the jury that if plaintiff’s injuries were 
caused by the negligence of Zancker alone then the plaintiff 
could not recover; and in another instruction the court in- 
formed the jury that if plaintiff’s injuries were caused by 
the concurring negligence of Zancker and defendants then 
plaintiff would be entitled to recover. 

It is a rule that the instructions to the jury must be con- 
sidered together, and if, when construed as a whole, they 
properly state the law it is sufficient. Vithen v. Jensen, 128 
Neb. 188, 258 N. W. 267; Iden v. Evans Model Laundry, 121 
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Neb. 184, 236 N. W. 444; Sheridan Coal Co. v. Hull Co., 87 
Neb. 117, 127 N. W. 218. 

In High v. Waterloo, C. F. & N. R. Co., 195 Ia. 304, 190 
N. W. 331, it was said that an instruction that plaintiff 
could only recover for injury in consequence of defend- 
ants’ negligence is not misleading as to the question of 
proximate cause, although the words “proximate cause” 
were not used. See, also, 45 C. J. 1846. 

In Oliver v. Nelson, 128 Neb. 160, 258 N. W. 69, this 
court held: “In an action for damages for negligence, an 
instruction that plaintiff must establish by the greater 
weight of the evidence that the negligence of the defendant 
caused the accident and the damage is sufficient relative 
to proximate cause, where there is no question of a remote 
or intervening cause.” 

Taking the entire charge to the jury, we are of the 
opinion that the material questions, at least so far as de- 
fendants were concerned, were fairly submitted. Criticism 
might be offered that the trial court submitted to the jury 
the question of the contributory negligence of the plaintiff 
and gave the comparative negligence rule which could ap- 
ply only where there was contributory negligence on the 
part of the plaintiff, but the evidence did not justify the 
submission of these questions to the jury. In this respect 
the instructions were unduly favorable to the defendants. 

In the petition plaintiff alleged that his right of recovery 
was governed by statutes of the state of Missouri, and 
pleaded certain portions of the statutes of that state. De- 
fendants, by a general denial, put in issue the question as 
to whether or not the pleaded statutes were a part of the 
law of Missouri. On the trial plaintiff called a practicing 
lawyer from the state of Missouri who had practiced law 
there for many years. He testified that he had used and 
become familiar with the statutes of the state of Missouri; 
that they were printed in three volumes numbered 1, 2 
and 3. He identified a volume as No. 2 of the Missouri 
statutes for the year 1929, and testified that such volumes 
were used generally in the practice of law in that state. 
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With this foundation, the plaintiff offered certain sections 
of the statute which he had pleaded in his petition. They 
were admitted in evidence over the objection of defendants. 

Section 20-1269, Comp. St. 1929, reads: “Printed copies 
in volumes of statutes, code, or other written law, enacted 
by any other territory or state, or foreign government, 
purporting or proved: to have been published by the au- 
thority thereof, or proved to be commonly admitted as evi- 
dence of the existing law in the courts of tribunals of such 
territory, state or government, shall be admitted by the 
courts and officers of this state on all occasions, as pre- 
sumptive evidence of such laws.” It is true that foundation 
for the admission of the Missouri statute did not literally 
conform to the requirements of our statute. However, if 
there was a Substantial compliance with the statute that 
would be sufficient. 

In Stuart v. Pederson, 41 Utah, 308, 125 Pac. 395, it was 
held: “Under Comp. Laws 1907, sec. 38379, which provides 
that statutes or codes purporting to be published under the 
authority of another state proved to be commonly admitted 
in the tribunals of such state are admissible in this state as 
evidence of such law, proof that Mills’ Annotated Code of 
Colorado, properly identified and in evidence, was used by 
lawyers in that state and used and cited by the supreme 
court, held to show that it was commonly admitted in the 
courts of Colorado as evidence of the written law of that 
state.” We think the showing in that case is very similar 
to that in the instant case, and that, under the circum- 
stances, where there is no contrary showing of any sort, 
the proffered evidence is sufficient to indicate that volume 
No. 2 of the statutes of Missouri was commonly admitted 
as evidence of existing law in the state of Missouri and was, 
therefore, properly admitted in evidence. 

Defendants complain of alleged misconduct of counsel for 
the plaintiff in their attempt to show that defendant Kis- 
singer was arrested, pleaded guilty, and paid a fine in Mis- 
souri on the charge of reckless driving, growing out of the 
accident in this case. The trial court excluded all of the 
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evidence upon this subject. It is further contended that 
counsel for plaintiff were guilty of misconduct in attempt- 
ing to get before the jury, other than by cross-examination 
of the defendants, the fact that defendants carried liability 
insurance. It may be conceded that this was an improper 
way to proceed. The rule in this state at the time of the 
trial was that, in a personal injury action, defendant might 
be inquired of and answer whether he carried liability in- 
surance. That question was later propounded to defendants, 
and it was shown that they did carry liability insurance, 
so that the attempt to get that question before the jury in 
another way could not have been prejudicial. A judgment 
will not be reversed by harmless error. 

There is another reason why defendants cannot complain 
of the misconduct of counsel for plaintiff. Counsel for de- 
fendants knew of it at the time. If they were not satisfied 
that the jury could give defendants a fair trial, they had 
the opportunity of asking for a mistrial, but elected to 
proceed and take the chances of a favorable verdict. De- 
fendants are not, therefore, in a position to complain of 
such misconduct. 

The record fails to disclose error prejudicial to the de- 


fendants. Accordingly, the judgment is 
AFFIRMED. 


FRED E. BODIE, TRUSTEE, APPELLANT, V. J. LEONARD EPLER 
ET AL., APPELLEES, 
272 N. W. 249 


Finep MarcH 26, 1937. No. 29798. 


Appeal. Evidence examined, and held sufficient to establish the exist- 
ence of a question of fact exclusively cognizable by a jury, and 
the withdrawal thereof from their consideration by the trial 
court constituted reversible error. 


APPEAL from the district court for Cass county: DANIEL 
W. LIVINGSTON, JUDGE. Reversed. 
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John J. Ledwith, Herman Ginsburg and J. A. Capwell, 
for appellant. 


Dwyer & Dwyer, contra. 


Heard before Goss, C. J.. GooD, EBERLY, DAY, PAINE and 
CARTER, JJ., and RAPER, District Judge. 


EBERLY, J. 

This is an action of forcible detainer. It was originally 
commenced in the county court of Cass county by Fred E. 
Bodie, trustee, against J. Leonard Epler and Ada A. Epler, 
to recover possession of a certain farm situated in Cass 
county, Nebraska. The complaint is in the usual form, 
seeking a recovery of premises alleged to have been demised 
to defendants for one year, and the termination of the 
lease by failure of defendants to pay rental therefor, and 
service of appropriate notices. 

The defendants, in answer, denied each and every allega- 
tion of plaintiff’s complaint; alleged ownership and occu- 
pancy of the premises as their home and homestead by J. 
Leonard Epler and Ada A. Epler, his wife, defendants, 
continuously since March 1, 1928. They further allege the 
conditional settlement of the mortgage indebtedness against 
said premises by an eScrow agreement dated September 19, 
1982, the execution and delivery of a warranty deed as 
required thereby; that the escrow agreement, according to 
its terms, lapsed at the termination of sixty days after the 
making thereof; that by fraud and false representations 
the plaintiff secured the signing of a “correction deed”’ to 
replace the deed executed by defendants on October 19, 
1932, pursuant to the lapsed escrow agreement, and can- 
celed such former deed; that said correction deed, dated 
January 29, 1934, though purporting to convey their home- 
stead, was not signed by defendant Ada A. Epler, and was 
not acknowledged by defendant J. Leonard Epler, was 
without consideration as to either defendant, and was void; 
and further challenged the county court’s jurisdiction to 
hear and determine the rights and equities between the 
parties to the action in this proceeding. 
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From an adverse decision in the county court, defendants 
appealed to the district court. There the action proceeded 
on the pleadings as filed in the county court. A jury was 
impaneled and a trial of the issues entered upon. At the 
conclusion of plaintiff’s evidence in chief, the trial court 
sustained the separate motions of the defendants to dis- 
charge the jury and dismiss plaintiff’s action, because of 
the insufficiency of the evidence, and because the evidence 
shows that the question involved in this action is the title 
to the real estate, and the county court was without juris- 
diction to hear and determine said title, and the district 
court thus acquires no jurisdiction on appeal. From this 
judgment of dismissal, and the order of the trial court over- 
ruling his motion for a new trial, plaintiff appeals. 

In determining whether the trial court’s action in this 
case was justified, plaintiff, against whom the judgment 
was entered, is entitled to have every controverted question 
of fact resolved in his favor, and to have the benefit of 
every inference that reasonably can be deduced from the 
facts in evidence. He is also entitled to the consideration 
as evidence of all offers of proof which may have been 
improperly excluded. Schmelzel v. Leecy, 104 Neb. 672, 178 
N. W. 267; O’Hara v. Hines, 108 Neb. 74, 187 N. W. 6438. 

It appears in this case that at least prior to October 19, 
1932, the defendants, husband and wife, were owners of the 
property in suit, as their home and homestead. The conten- 
tion of appellant is that defendants, after that date, con- 
veyéd the title in fee simple of the premises in suit to plain- 
tiff’s cestut que trust, and at the time of the original com- 
mencement of this action in the county court these defend- 
ants were in the occupancy of said premises pursuant to a 
lease, and that a bona fide relation of landlord and tenant 
then existed between the parties to this litigation. 

On the basis of these facts plaintiff contends that the 
applicable legal principles are: “A lessee who holds over 
after the expiration of his term is estopped from denying 
the existence of the relationship of landlord and tenant 
between himself and his lessor, and may not in an action 
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for forcible detention attempt to impeach his landlord’s 
title and to assert superior right of possession in himself.” 
In support of the foregoing, the following cases are cited: 
Polenske v. Polenske, 107 Neb. 496, 186 N. W. 530; Wilson 
v. Lyons, 4 Neb. (Unof.) 406, 94 N. W. 636; Gies v. Storz 
Brewing Co., 75 Neb. 698, 106 N. W. 775; Hackney v. Mc- 
Ininch, 79 Neb. 128, 112 N. W. 296; McAusland v. Pundt, 
1 Neb. 211; Kouma v. Murphy, 129 Neb. 892, 263 N. W. 
211; Schroeder v. Bartlett, 129 Neb. 645, 262 N. W. 447. 

In short, the controlling question in this case is: Did the 
relation of landlord and tenant exist between the plaintiff 
and the defendants at the commencement of this suit? 

It may be conceded that there is an absence of a formal 
written lease. But, the rule is: “The relationship of land- 
lord and tenant may arise from the implied agreement of 
the parties, and may be established by proof of circum- 
stances authorizing the inference that the parties intended 
to assume such relationship toward each other.” 35 C. J. 
957. 

That this principle has been given recognition by this 
court, may be seen in the following cases: 

“Generally, the relation of landlord and tenant is founded 
upon express contract; but such relation may be presumed 
from the conduct of the parties in the premises.” Steen v. 
Scheel, 46 Neb. 252, 64 N. W. 957. 

“The relation of landlord and tenant may be created by 
implication or by express contract. The law will, in gen- 
eral, imply the existence of a tenancy wherever there is an 
ownership of land on the one hand and an occupation by 
permission on the other, for in such cases it will be pre- 
sumed that the occupant intended to pay for the use of 
the premises. It will be implied in many cases where there 
has been no distinct agreement between the parties.” Skin- 
ner v. Skinner, 38 Neb. 756, 57 N. W. 534. 

“One in exclusive possession of the real] estate of another 
with the latter’s knowledge, in the absence of all evidence 
on the subject, will be presumed in possession by the own- 
er’s permission.” Skinner v. Skinner, supra. 
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The following excerpt from Polenske v. Polenske, 107 
Neb. 496, 186 N. W. 530, may clarify the situation as to 
the issues under the facts in the instant case: 

“Tf one who is already in possession accepts a lease from 
a third party, the presumption is that he is yielding the 
possession which he held under claim of right, and taking 
possession and holding it thereafter under and by virtue of 
the lease. * * * Where it is clear that the lessee executed 
the lease, a justice of the peace may determine all questions 
as to whether the lessee is wrongfully holding over his 
term, either by expiration of the term by nonpayment of 
rent, or by any other breach of the contract which may 
render his possession unlawful. If the lessee asserts a 
bona fide claim of title, he may still litigate it in the proper 
forum after he has yielded possession to the lessor. He is 
not entitled to occupy the inconsistent position of being the 
owner of the land and at the same time the tenant of an- 
other owner.” 

Taking up now the consideration of the evidence in the 
record for the purpose of determining the relation of the 
parties to this litigation, in the light of the principles of 
law referred to, we find the following situation: Prior to 
September 19, 1982, the defendants were the owners and 
occupants of the premises in suit, which were then en- 
cumbered by two mortgages aggregating $6,127.50 and in- 
terest accrued thereon. On September 19, 1932, defendants, 
as first parties, entered into a contract in writing with the 
Federal Trust Company, as second party, with reference 
to said premises. This contract was duly acknowledged by 
the several parties thereto on October 19, 1932. It recites 
the existence of the mortgages above referred to; that 
“First parties (defendants) feel themselves unable to pay 
the items due on said loans, hereinbefore described, which 
fell due July 1, 1982, and feel unable to perform the pro- 
visions of said mortgages; and * * * wish to give up said 
land in consideration for releases of personal liability on 
said mortgages; and the parties hereto desire to effectuate 
a settlement thereof; now, therefore, it is mutually agreed 
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between the parties hereto, as follows: 1. First parties 
agree to forthwith execute, acknowledge and deliver a war- 
ranty deed to the above described real estate conveying the 
same by full covenants of warranty subject only to the lien 
of the rea] estate mortgages hereinbefore described and the 
taxes; and grantee in said deed shall be blank; and said 
deed shall be deposited forthwith by first parties with a 
reputable escrow holder, satisfactory to second party, to be 
held and delivered in accordance with the provisions of this 
contract.” 

By paragraph 2 first parties reserved the right to sell 
said premises, or furnish a purchaser thereof any time 
prior to March 1, 1933. By paragraphs 3 and 4 it was 
provided: 

“3. It is further agreed that in the event such a pur- 
. chaser shall not be obtained by first parties and said deed 
not be delivered, as provided in the preceding paragraph 
hereof, prior to March 1, 1933, that then on March 1, 1933, 
the said escrow holder shall, and he is hereby authorized 
and directed to, deliver to second party the said warranty 
deed; and second party is hereby authorized and empowered 
to insert the name of any person suitable to it as grantee 
under said deed and to thereby deliver the title to said 
premises to such grantee; and first parties especially agree 
that they will vacate said premises and deliver up the pos- 
session thereof to second party on or before March 1, 1933, 
and that second party or the grantee by it named, as herein 
provided, shall be entitled to the immediate possession of 
said premises on March 1, 1933; and it is further especially 
agreed that first parties release and waive all rights and 
interest of every nature, including homestead rights, which 
they may or might have in or to said premises. (Italics 
ours.) 

“4, It is further agreed that in the event said warranty 
deed hereinabove described, is delivered to second party, 
as herein provided, and accepted by it, that first parties 
shall be released and discharged from all liability on said 
hereinbefore described real estate mortgages.” 
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Paragraph 5 contained an option for the benefit of the 
second party which, by its exercise within 60 days, would 
have secured its discharge from the obligations of this 
contract. 

It appears that neither of the parties exercised their re- 
spective options. The contract does not, in express terms, 
provide that time shall be deemed of the essence of the con- 
tract, and it appears that the same never lapsed nor ceased 
to be in force and effect. 

On October 19, 19382, a warranty deed was executed by 
J. Leonard Epler and Ada A. Epler, and delivered in strict 
pursuance to such contract. There was also executed and 
delivered to Ada A. Epler by the second party a release of 
all claims and demands of every nature, bearing date Oc- 
tober 19, 1982; and on the same instrument containing 
such release, under date of March 1, 19383, signed by 
Leonard Epler -(defendant) is the following: “The said 
Federal Trust Co., trustee, is hereby authorized to file of 
record a certain deed signed by J. Leonard Epler and 
Ada A. Epler, Oct. 19th, 1932.” 

In the meanwhile the Federal Trust Company became in- 
solvent, and on June 15, 1933, Fred E. Bodie was appointed 
successor trustee and qualified as such. On August 4, 1933, 
as such trustee, he mailed a letter to “J. L. Epler,” de- 
fendant. This letter contained the following: ‘Will you 
please advise us by return mail if you are now occupying 
the land in Cass county, on which you formerly gave a 
mortgage to the Federal Trust Company. Also please ad- 
vise us if a lease was ever signed by you and the terms of 
rental.” This letter was returned to the writer, and writ- 
ten thereon was the following: “Plattsmouth, Nebr. Dear 
Sir: I am still living on the place, and rented it for two- 
fifths of the crop. Yours Respt. Leonard Epler.” 

On June 2, 1933, Epler wrote another letter, addressed 
to the field man of the Federal Trust Company, with refer- 
ence to a threatened trespass of the Burlington Railway 
Company on said land, in order that proper steps might be 
taken by the Federal Trust Company, as owner, or its 
trustee, to protect its rights. 
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The two mortgages referred to in the contract have been : 
properly released of record, and these original instruments 
and the notes secured by the same, being the mortgages and 
notes settled and satisfied by the terms of the agreement 
hereinbefore referred to, were enclosed in an envelope, 
which the evidence in the record indicates was placed in 
the United States mail for transmission to J. Leonard Ep- 
ler, the defendant. In addition, releases of mortgages, cov- 
ering each of the aforesaid mortgages, were duly filed and 
recorded in the real estate mortgage records of Cass county. 

The record further discloses that Mrs. Epler, defendant, 
in January, 1934, paid $20 “on back rent” for the premises 
in suit. This testimony was not stricken from the record. 
However, the trial court wrongfully excluded plaintiff’s of- 
fer, viz., “We offer to prove by this witness (Bodie) that 
if permitted to testify he would testify that during the 
month of January, 1934, the defendant (Ada A. Epler) 
paid him the sum of $20 to apply on the 1933 rent and 
agreed to pay the balance of the 1933 rent on or before 
March 1, 1934.” 

This witness (Bodie) further testifies that, in the fore- 
part of 1934, he had a conversation with both of the de- 
fendants, as follows: “Q. You may state what was said. 
A. The old barn on the premises was badly dilapidated 
and Mr. Epler needed a new barn and he had asked me if 
he could dismantle an old building that was pretty near 
directly west of the residence property, and I told him that 
would be agreeable with me. Out of the lumber he wanted 
to build himself a new barn and he did, and Mrs. Epler 
asked me if I wouldn’t allow them something for the work 
that they did on the barn and we finally agreed upon the 
price of $30, to be allowed on the back rental. Q. Did vou 
give them that credit on the rent? A. Yes.” 

This same witness further testifies that on April 27, 
1934, he received the further sum of $57 on the rental of 
1933, being the proceeds of “one hundred ninety bushels 
of corn, sold at thirty cents by Mr. Epler to the Murray 
Elevator Company.” Further, that the taxes on the prem- 
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‘ ises for the years 1930, 1931, 1932, 1938, and 1934 were 
paid by plaintiff, who also paid for the insurance on the 
buildings on the premises. 

It also appears that on January 29, 1934, a deed of cor- 
rection was executed and delivered by the defendants, to be 
substituted for the deed executed and delivered by defend- 
ants on October 19, 1932, which first deed was, by agree- 
ment of parties, canceled. 

We do not overlook the fact that the testimony of J. 
Leonard Epler is that this correction deed was not signed 
by Ada A. Epler, his wife, and was not acknowledged by 
either his wife or himself. However, this evidence is square- 
ly met by the testimony of the notary public before whom 
the instrument was executed and by whom the acknowl- 
edgment was taken, to the effect that the instrument was 
signed, executed, and acknowledged by both defendants in 
his presence. This disputed fact was for the determination 
of the jury and not the trial judge. 

The evidence is uncontradicted that on the 20th or 21st 
of February, 1934, a representative of the plaintiff called 
upon the defendants and discussed the rental of the prem- 
ises to defendants for 1934, as to which the following testi- 
mony appears in the record: “Q. You may tell us what 
was said by Mr. Epler and yourself at that time. A. I 
told Mr. Epler that I came out there at the request of Mr. 
Bodie to collect the balance of the rent for the preceding 
year, and instructed him to sell the corn, the share that 
belonged to Mr. Bodie, as trustee, and remit the proceeds. 
Q. Was anything else said, Doctor, about a lease for the 
year 1934? A. Yes; I was to make a new lease with him 
for 1934 if he paid up the rent; that is, I told him that 
Mr. Bodie said that if he would pay the rent that he would 
lease him the land again for 1934. Q. Just tell us what 
was said. Finish the conversation. A. I told him that we 
would have to have more than $75 rent for the pasture be- 
cause there was too much land there for the amount of 
money that he was paying, and as the bondholders, or Mr. 
Bodie, as trustee, would get but very little out of it, and 
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the taxes and one thing another was such that it would be 
necessary to have a larger rental, and I told him that he 
could have the place for the year 1934 upon payment of 
$125 cash rent, in the place of $75 that he was to have paid 
for 1938, and two-fifths of the corn delivered to market. 
Q. What did Mr. Epler say? A. He objected somewhat 
on the $125 because he said the well wasn’t giving as 
much water as it ought to and he doubted very much 
whether or not he could run enough cattle in there with 
the amount of water he had in order to equal the $125, 
and wouldn’t object to it if Mr. Bodie would do something 
about the well. And I said, ‘I have no authority to make 
any contract about a well or promise anything of that 
kind.’ I said, ‘However, I will speak to Mr. Bodie about 
the well, but the rent will be $125 cash and two-fifths of 
the corn.’ Q. What did he say to that? A. It seemed to 
be perfectly satisfactory. * * * Q. Now then Doctor, did 
you later have another conversation with Mr. and Mrs. 
Epler in the month of March, 1985? A. I did. Q. Who 
was present at that time? A. Mr. Epler and Mrs. Epler. 
Q. Now you may state what was said. A. I went out 
there and told them that I was instructed by Mr. Bodie to 
collect the rental from 1934. I said, ‘I have instructions to 
accept $100. You owe a balance from 1933, and you owe 
$125 for 1934, but if you will pay us $100 we will cancel 
the entire obligation for the cash rental, for the balance 
of 1933, and the year 1934, and would rent them the land 
again for 1935. Q. You may state what was said. A. Mrs. 
Epler stated that they couldn’t do it. She said, ‘I have $20, 
and if you will take $20, and cancel what we owe you, I 
will give you that now, and if you will do that we will rent 
the land for 1935, and that will give us some opportunity 
and time to look elsewhere for a location, because we 
wouldn’t like to dispose of our live stock at this time and 
we have no place to go. Q. Did you accept the $20 in full 
of the rent for 1934? A. No;I did not. * * * Then shortly 
I left there and came in to town. Then later, over the tele- 
phone, I had a conversation with Mrs. Epler. Q. You 
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may state what that conversation was. A. She called—I 
don’t know how she knew I was there—but she called me 
up at Mr. Davis’ office, and I happened to be sitting in that 
gentleman’s office there (indicating). I don’t remember 
his name, he is an attorney but he wasn’t there, and I was 
sitting in his office and Mr. Davis called me and I answered 
the phone and it was Mrs. Epler, and she said, ‘Doctor, I 
have got $20 as I told you before, and I am willing to give 
you the $20 if you will let us keep the place for the year 
1935, and cancel the balance of it,’ and I told her, I said, 
‘Mrs. Epler, I can’t do it. I will telephone in to Lincoln to 
Myr. Bodie, and I am going to relate to him what you have 
said to me, with reference to the payment of $20, and the 
terms upon which you lease it again for the next year, and 
if you don’t hear from me again, and if I don’t call you 
up, why you will know that Mr. Bodie will not accept it, 
‘and I am going to instruct the attorney to bring ouster pro- 
ceedings to get possession of the farm.’ ” 

Also, we do not overlook the fact that the correction 
deed is signed, “Ada A. Reed,” though acknowledged as 
“Ada A. Epler.” 

The rule is: “The fact that a party’s name is misspelled 
in the signature to a deed will not enable him to avoid the 
instrument where its execution by him is shown. This is 
also true where he has signed by a wrong name.” (Italics 
ours.) 18 C. J. 190. 

_ As relating to the general effect of the evidence herein- 
before referred to, the following additional authorities are 
in point: 

“While the presumption of a relationship of landlord 
and tenant arises from an occupancy of land under an 
agreement with the owner to pay rent or accompanied by 
‘the payment of rent, it is not essential that there be a 
definite agreement for such payment, and the relationship 
may arise, although the occupant refuses to agree upon 
any particular amount or to pay any sum whatever, if he 
occupies with the owner’s permission and with the under- 
standing that rent would be demanded.” 35 C. J. 959. 
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“The burden of proving the relation of landlord and 
tenant ordinarily rests'on the party asserting it. Accord- 
ingly, this burden rests on the party asserting the rights 
of a landlord or the rights of a tenant, as the case may be. 
If the relation of landlord and tenant is shown to have 
been created, the burden of proving its termination rests 
on the party asserting that fact, since the relation, once 
established, is presumed, within logical limits, to continue. 
The relation of landlord and tenant may be presumed as a 
matter of fact from circumstantial evidence as in other 
cases.” 35 C. J. 968. 

To show the former existence of the relation of landlord 
and tenant, and to raise the presumption of its continuance, 
a lease, the term of which has expired, may be introduced. 
Longfellow v. Longfellow, 54 Me. 240. 

It would therefore follow that evidence of a lease term- 
inating March 1, 1934, in the present case, and the actual 
payment of rent thereunder, as evidencing the existence 
thereof, would be competent evidence to establish plaintiff’s 
case. 

In view of all the evidence in the record, we are of the 
opinion that at least an issue of fact was established there- 
by, which was properly for the jury to determine, and in 
the withdrawal thereof from their consideration the trial 
court committed reversible error. 

Therefore, the judgment of the trial court is reversed 
and the cause remanded for further proceedings in har- 
mony with this opinion. ; 

REVERSED. 
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IN RE ESTATE OF WILLIAM B. HUNTER. 

JOHN E. ALMY, EXECUTOR AND TRUSTEE, APPELLEE, V. 
GERTRUDE AVERY ET AL., APPELLEES: FLOYD CORL ET AL., 
APPELLANTS. 

272 N. W. 318 


FiIteD March 26, 1987. No. 29928. 


1. Wills: CONSTRUCTION. The court in construing a will must first 
ascertain the intent and purpose of testator as disclosed by the 
language of the will and then give effect thereto if not contrary 


to law. 

2. : The testator’s intention must be ascertained, 
if at all, from the language of the will as related to attendant 
circumstances. 

3. EQUITABLE CONVERSION. A provision of a will which 
directs the sale of real estate for the payment of certain legacies 
operates as an equitable conversion effective at death of testa- 
tor. 

4, Speciric Legacies. A legacy to be paid only from a 
particular fund is a specific legacy. 

5. BEQUESTS: ABATEMENT. Whenever it becomes neces- 


sary to pay debts and expenses of administration to resort to 
the class composed of specific devises and legacies, all in that 
class will abate proportionately. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Feversed. 


John J. Ledwith, R. O. Williams and Herman Ginsburg, 
for appellants. 


Meier & Meier and Sam C. Zimmerman, contra. 


Heard before Goss, C. J., ROSE, GOooD, EBERLY, Day, 
PAINE and CARTER, JJ. 


Day, J. 

The executor of the estate of William B. Hunter, de- 
ceased, filed an application for license to sell real estate to 
pay debts and for a declaratory judgment construing the 
will. The defendants are the devisee and legatees under 
the will. The trial court entered a judgment to the effect 
that there was insufficient personal property to pay the 
debts of the deceased and that the various bequests were 
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of equal rank and must suffer abatement pro rata to pay the 
debts and expenses of administration. The defendants 
Floyd Corl, Dorsey Corl, Jessie Willis, and Madge Walsh 
are appellants in this court, and Gertrude Avery, a devisee 
under the will, is an appellee. 

It appears that in 1927, when this will was executed, the 
testator had considerable personal property in addition to 
the real estate mentioned in the will. It apparently did 
not occur to him then that his personal property would be 
exhausted and insufficient to pay his debts. Mr. Hunter 
died in November, 1932, and his wife died January 17, 
1933, both of them being more than 80 years of age. Soon 
after the execution of the will, Mr. and Mrs. Hunter be- 
came invalids. Their long illness and incapacity brought 
about the exhaustion of his personal property by the time of 
his death. He also owed debts, some of which were for 
medical expenses. The testator never contemplated that he 
would not leave sufficient personal property at his death 
to pay his debts. This, no doubt, is the reason the testator 
expressed no intention as to the payment of the debts from 
any specific property. Certainly, no such intention is ex- 
pressed in the will either directly or by inference. 

Let us consider the will. The first paragraph devised and 
bequeathed property to his wife, all of which was sold prior 
to his death so that it is of no interest or help in our in- 
quiry. The second paragraph gave his wife a life estate in 
all other real estate. Her death succeeded his in less 
than three months, so that the life estate has long since 
been extinguished. The fourth paragraph ‘devised and be- 
queathed” to Gertrude Avery a Fillmore county farm con- 
sisting of 320 acres at such time as she reaches the age of 
30. This devise is conceded by the appellants to be specific. 
This will be referred to in the discussion later. 

The sixth paragraph of the will provided for the sale 
of all other real estate by the executor and trustee and 
directed the payment from the proceeds of the following 
bequests: George Corl, Frank Corl, Floyd Corl, Dorsey 
Corl, and Jessie Willis, $1,000 each; and Madge Walsh, 
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$6,000. The third and fifth paragraphs relate to the exec- 
utor and trustee, and his power to sell the real estate not 
specifically devised for the purpose of paying the bequests 
made in the sixth paragraph. 

With this synopsis of the will in mind, we approach a 
consideration of the questions presented by the record. 
The appellants’ brief states the issue as follows: “There is 
but one question involved in this appeal, namely, there 
being an insufficiency of other assets with which to pay 
debts and costs of administration, on whom shall be im- 
posed the burden of the payment of the debts and costs of 
administration?’ Is this loss to be borne proportionately 
by all the legatees and the devisee, or is the loss to be borne 
solely by the legatees? 

Certainly, the court in construing a will must first as- 
certain the intent and purpose of testator as disclosed by 
the language of the will and then give effect thereto if not 
contrary to law. Section 76-109, Comp. St. 1929, requires 
such construction. See, also, In re Estate of Mooney, 131 
Neb. 52, 267 N. W. 196; In re Estate of Combs, 117 Neb. 
. 257, 220 N. W. 269. But in the case at bar the intention of 
the testator as to the payment of debts cannot be ascer- 
tained from the language of the will. 

The testator’s intention must be ascertained, if at all, 
from the language of the will as related to attendant cir- 
cumstances. Lesiur v. Sipherd, 84 Neb. 296, 121 N. W. 104. 
_ The circumstances surrounding the execution of the will, 
the relationship of the devisee and legatees to the testator, 
and the property of the deceased do not help us here. At 
the time the will was executed the testator had ample prop- 
erty to pay all his debts and the expenses of administration 
in addition to the specific devise to Gertrude Avery and the 
legacies to the several legatees. All the personal property 
and some of the real estate were exhausted prior to his 
death. None of these parties was related to the testator. 
Gertrude Avery had lived in his home as a child but was 
not legally adopted. The legatees were relatives of his wife. 
By no possible inference can an intention be ascertained 
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from the language of the will that the debts and expenses of 
administration should be paid from one or the other of the 
two Fillmore county farms. One of them was devised to 
Gertrude Avery and the other to the executor and trustee, 
with directions to sell and pay several bequests, including 
those to appellants. The contention of the appellees has 
not been overlooked that the testator’s intention as to the 
payment of debts and expenses is expressed in the seventh 
paragraph of the will. The subject-matter of this section 
is divided into two unrelated parts, which neither separate- 
ly nor taken together express any such intention as is con- 
tended for here. 

What is the nature of the devise and the various be- 
quests? At the outset, we are relieved of a determination 
of the nature of the devise of the one farm in Fillmore 
county to Gertrude Avery. The appellants admit that it is 
a specific devise. All that remains is to determine the na- 
ture of the bequests and the operation of law upon the 
facts. 

The will for construction here devised the one tract of 
Fillmore county land to the executor and trustee with di- 
rections to sell and from the proceeds pay certain bequests. 
A provision of a will which directs ‘the sale of real estate 
for the payment of certain legacies operates as an equitable 
conversion effective at the death of the testator. Coyne v. 
Davis, 98 Neb. 763, 154 N. W. 547; In re Estate of Kulp, 
122 Neb. 157, 239 N. W. 686; Chick v. Ives, 2 Neb. (Unof.) 
879, 90 N. W. 751; Will of Schilling, 205 Wis. 259, 237 N. 
W. 122, 75 A. L. R. 184; In re Estate of Mount, 189 Ja. 279, 
178 N. W. 391. 

The fifth paragraph of the will directs that the real 
estate from which the legacies were to be paid should be 
sold, while the next paragraph (the sixth) provides that 
from the proceeds of the sale the legacies shall be paid. 
This paragraph reads: “Sixth. I further will and direct 
that from the proceeds of such sale of real estate my said 
executor and trustee shall pay to each of the following 
persons the sum of One Thousand ($1,000) dollars to 
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wit: George Corl, Frank Corl, Floyd Corl, and Dorsey 
Corl, nephews of testator’s wife, and to Jessie Willis, 
daughter of Mary J. Willis, which said sum of One Thou- 
sand ($1,000) dollars to each of said persons I hereby give 
and bequeath to each; also to pay to Madge Walsh the 
sum of Six Thousand ($6,000) dollars, the said sum of Six 
Thousand ($6,000) dollars I hereby give and bequeath to 
said Madge Walsh.” 

A legacy to be paid only from a particular fund is a 
specific legacy. In re Estate of Bush, 89 Neb. 334, 181 N. W. 
602; In re Estate of Carpenter, 166 Ia. 48, 147 N. W. 175. 
A recognized authority states the rule as follows: “A be- 
quest of the proceeds, or a certain sum out of the proceeds, 
of a sale of specified property is ordinarily specific.” 69 
C. J. 929. One of the cases cited to support the statement 
of the rule is Matter of Hall, 144 Misc. Rep. 264, 258 N. Y. 
Supp. 460, in which it was said: “The proceeds of sale of 
specified property which is to be sold is just as specific a 
legacy as if the property itself had been given.” See the 
other cases cited and note that none expresses a contrary 
view. The discussion upon this question is not extended be- 
cause the appellee contends only that the will expresses the 
intention of the testator as to the source from which the 
debts and expenses should be paid. With this, contention, 
we are unable to agree. The legacies under the will to be 
paid the legatees from the proceeds of the sale of certain 
real estate are specific. Likewise, the devise of the other 
Fillmore county farm is specific. These two farms were 
practically the only property of the testator when he died. 
The problem is which property shall be charged with the 
payment of the debts and expenses of administration. 

The testator had control over the order of abatement by 
expressing his wishes in his will, either by express terms 
or by inference. But, in the absence of such an expression, 
this court cannot place itself in his position and divine what 
the testator would have done under the circumstances of a 
depleted estate. The rule applicable has been succinctly 
stated in the following language: “Generally speaking, and 


VoL, 132] JANUARY TERM, 1937 459 


In re Estate of Hunter 


in the absence of an expression of a contrary intent, where 
the assets of an estate are insufficient to pay all obligations 
and legacies, there will be an abatement in the following 
order: (1) Residuary estate, (2) other general legacies 
pro rata, (3) specific bequests or devises.” 69 C. J. 981. 

Another well-known authority states: “Whenever it be- 
comes necessary to resort to the class composed of the 
specific legacies and devises, all the legacies and devises 
in that class will abate pro rata. Specific legacies and de- 
vises stand upon the same footing, are subject to the same 
liability, are abated together under the same circumstances, 
and contribute ratably for the payment of debts and 
charges.” 3 Pomeroy, Equity Jurisprudence (4th ed.) 
2642, 

As applied to this present case, it appears that the tes- 
tator devised and bequeathed a certain specific devise and 
certain specific legacies. This intention is clearly apparent 
from the will. The debts and the expenses of administra- 
tion must be paid. The other assets of the estate have been 
exhausted, and resort must be made to an abatement of the 
devise and legacies to pay the debts and expenses of ad- 
ministration. Whenever it becomes necessary to pay debts 
and expenses of administration to resort to the class com- 
posed of specific devises and legacies, all in that class will 
abate proportionately. The doctrine of abatement deter- 
mines the priority of classes. It also determines that all 
legacies of the same class shall be reduced equitably (pro- 
portionately) whenever a deficiency of assets occurs. In 
this way the testator’s will still benefits each in the relative 
proportion intended. 

The judgment of the trial court is reversed and that of 


this court substituted. 
REVERSED. 
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FRED AHRENS, APPELLEE, V. AMERICAN SMELTING & REFIN- 
ING COMPANY, APPELLANT. 
272 N. W. 235 


FILED Marcu 26, 1987. No. 29866. 


1. Master and Servant: ASSUMPTION orf RISKS. A servant accepting 
the employment of the master assumes all ordinary risks and 
dangers incident to his employment, or the conditions under 
which his work is performed, which are known to him or, in the 
exercise of ordinary care, would be apparent and obvious to 
persons of his experience, intelligence or understanding. 

When a master who operates a smelting and refining 
plant equips such plant with approved safety appliances and 
orders a servant to wear a respirator furnished by the master; 
instructs him generally as to the danger of contracting the oc- 
cupational disease known as plumbism; informs him of the 
manner in which such disease may be contracted, the nature 
and consequences thereof, the master will not be held liable in 
damages to such servant who contracts such disease while in 
the employ of the master. 

8. Contracts. In the absence of fraud or duress, a person of mature 
years, ordinary intelligence and education is conclusively pre- 
sumed to have read contracts executed by him and to know 
the contents thereof. 

4, Evidence examined and held insufficient to support a verdict. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Reversed and dismissed. 


Crofoot, Fraser, Connolly & Stryker, for appellant. 
Johnsen, Gross & Crawford, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and ELDRED and CHASE, District Judges. 


CHASE, District Judge. 

In this action the plaintiff, as an employee of the defend- 
ant, seeks to recover damages resulting from plumbism, or 
lead poisoning, which he claims to have contracted while 
employed by the defendant. The jury returned a verdict 
for the plaintiff, and from a judgment thereon the defend- 
ant has appealed to this court. At the close of the testi- 
mony the defendant moved for a peremptory instruction, 
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based upon the insufficiency of the evidence. The over- 
ruling of this motion by the trial court is one of the prin- 
cipal assignments of error. 

The plaintiff seems to base his right of recovery upon 
two specific acts of negligence, (a) that he was employed 
by the defendant in connection with the smelting and re- 
fining business, and that such business is extremely hazard- 
ous and dangerous to its employees, and that the defendant 
negligently failed to provide a safe place for the perform- 
ance of his duties; (b) that the defendant failed to warn 
and admonish him as to the hazards in connection with his 
employment, known by the defendant, of which the plain- 
tiff was ignorant. 

The answer admits the relationship of master and serv- 
ant, but alleges that every reasonable precaution was em- 
ployed to make the premises safe for its men to perform 
their work, and alleges further that it fully admonished 
and warned the plaintiff that there was likely to result 
from such employment the occupational disease known as 
lead poisoning, or plumbism, and informed plaintiff of the 
nature and results thereof. 

Our consideration of the matter will be confined to the 
proposition as to whether the evidence is sufficient to sup- 
port a verdict. 

The facts are not seriously in dispute except in two or 
three particulars. The plaintiff was born and reared on a 
farm. The extent of his education was the completion of 
the second year in high school. He was 26 years of age at 
the time he entered the employ of the defendant in its 
smelting and refining plant at Omaha, Nebraska, which 
was on the 3d day of November, 1933. At the outset he 
was engaged in the unloading from box cars lead plates 
taken from discarded automobile batteries. This service 
was performed by shoveling the plates into wheel barrows 
and conveying them thence to the defendant’s plant. He 
performed this character of labor until February 17, 1934, 
at which time he was transferred to a part of the plant 
known as the tin furnaces. The purpose of these furnaces 
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is to recover lead chloride from slag which consists mainly 
of lead chloride and tin oxide. These furnaces are heated 
to a very high temperature in order to extract the refined 
products from the raw materials. The plaintiff as furnace 
tender was at times required to open the doors and stir this 
molten mass with an implement provided for that purpose. 
This smelting process oftentimes exhales lead oxide fumes 
which, if inhaled by workmen, are likely to produce very 
serious systematic disorders. In order to prevent as far 
as possible the escaping of fumes and gas, the defendant 
had provided various safety appliances which were attached 
to the furnaces. These consisted of a fan at the back 
located at the bottom of large metal tubes or conveyors. 
By the operation of this fan fumes or gases generated 
from the smelting process are sucked into these pipes and 
conveyed out of the furnace room into an adjoining room 
called the bag room. The latter room is equipped with 
many large cloth bags hanging from the ceiling, at the bot- 
tom of which the metal tubes are inserted. These appli- 
ances are designed to collect the dust and fumes coming 
from the furnaces into these bags which act as a filter and 
prevent their escape. There was a shelter or shield at- 
tached to the front door of the furnace, so shaped as to 
prevent dust and smoke escaping into the room upon the 
opening of the door. The plaintiff, as well as other work- 
men, was furnished with respirators for his use when 
working about the furnaces, and with a gas mask and 
coveralls when it became necessary to enter the bag room 
to remove the dust from the collecting filters. 

On July 1, 1934, due to a partial shut-down of the plant, 
the plaintiff’s employment was discontinued. On October 
25, 1934, it was again resumed, at which time he was al- 
most immediately transferred to a part of the refinery 
known as the bismuth plant. In this department he worked 
on the copper furnaces as tender. These furnaces were 
located in a spacious room which is provided with large 
doors and louvers for proper ventilation. The furnaces are 
used for the purpose of removing the refined copper from 
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slag. They have no doors. At the front a fan is attached 
to prevent the escape of dust and gases which generate in 
the refining process. The plaintiff, after tending the copper 
furnace for a short time, was transferred to the bismuth 
kettles which are located in a separate room adjacent to 
the copper-furnace room. This latter room is about 20 by 
30 feet, open at the top for ventilation. In this room are 
three round bismuth kettles, about five feet in depth, each 
being covered by a cone-shaped lid resembling a funnel 
with the spout projecting upward through the roof so that 
any fumes, smoke or gases given off in this process will be 
discharged into the open air. The testimony shows that 
these appliances work very successfully except on rare 
occasions when the wind was in a certain direction, at 
which time some fumes did escape into the room. The 
plaintiff's work on the bismuth kettles continued about 
three months, and it was while so engaged that he first 
noticed a change in his physical condition. 

Both at the time of his original employment, and when 
it was resumed, he was required to and did sign an agree- 
ment in which he stated that he would abide by all the rules 
and regulations of the company as to medical examinations 
and inspections, and would comply with the safety rules, 
admitting that he had received a copy thereof and was in- 
structed to read them and familiarize himself with the 
same; that he had received warning and had knowledge 
that such employment was dangerous to his health, and 
that lead poisoning, or plumbism, oftentimes resulted from 
such employment; that such disease led to very serious 
consequences, such as paralysis and derangement of the 
digestive organs; that he would guard against such dan- 
gers; that he had read the agreement and understood it. 
In addition he was furnished with a book of rules of the 
company in which the dangers of the occupational disease 
of lead poisoning were pointed out in bold-faced type, in- 
forming him of the physical effects resulting therefrom. 
He was also informed that habits of cleanliness and a strict 
compliance with the rules and regulations would minimize 
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the dangers of such disease. He was instructed to keep his 
person and clothing clean. Monthly lectures, which he at- 
tended, were given the employees, at which were stressed 
the necessity for cleanliness, and the constant use of the 
appliances which had been furnished the workmen for their 
protection and the preservation of their health. Physical 
examinations were had at stated intervals by a physician 
employed by the defendant, as a means of detecting early 
any possible traces of lead poisoning. The testimony shows 
that this occupational disease, termed plumbism, may be 
acquired in two different manners—by lead dust or fumes 
being inhaled in the respiratory process, or by dermal ab- 
sorption, due to a failure to keep the skin free from de- 
posits of lead dust. The testimony shows that a few days 
previous to the trial the plaintiff was suffering from a mild 
form of this ailment. It further shows that the defendant 
had equipped its refinery with approved safety appliances 
used by other concerns in the prosecution of similar busi- 
nesses. 

The plaintiff testified that he knew he would be dis- 
charged if he were caught working where dust and fumes 
‘were present without using the respirator; that he received 
the safety rules; that he signed the agreement mentioned; 
and that the company had lectures in which he was in- 
formed of the dangers to health incident to his employ- 
ment. He seems to rest his entire case upon the claim that 
he did not read these rules, notwithstanding he stated in 
the agreement that he had, and that he was never told by 
any one there was such a disease known as plumbism. 

The contention that the defendant failed to provide the 
plaintiff a safe place to work is certainly disposed of by 
the fact that its plant seems to have been fully equipped 
with all the effective and necessary safety appliances which 
are known to such business. 

This precise question was before this court in the case 
of Wiseman v. Carter White Lead Co., 100 Neb. 584, 160 
-N. W. 985. In that case the verdict was upheld only be- 
‘cause the evidence showed that the master had failed to 
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inform the servant of the nature and extent of the dangers 
and the serious consequences thereof. Had such informa- 
tion been given the servant, the court would have held him 
to have assumed all such risks. 

The facts in the instant case indicate that the defendant 
must have had the Wiseman case in mind when it went to 
such extremities to inform plaintiff of the character and 
consequences of the disease of plumbism by its agreements, 
rules and lectures, and provided, as it did, an elaborate 
system of mechanical safety appliances. 

Where an employer provides his plant with approved 
safety appliances to prevent the contraction of an occupa- 
tional disease, and supplies the employee with safety de- 
vices, and warns him of the dangers of contracting plumb- 
ism or lead poisoning as a consequence of such employ- 
ment, the master has performed his entire duty toward the 
servant; thereafter any damage the servant sustains by 
reason of contracting such disease will be held to have re- 
sulted from risks incident to such employment, which the 
servant has fully assumed. Wiseman v. Carter White Lead 
Co., supra.; Grover v. Aaron Ferer & Sons, 122 Neb. 755, 
241 N. W. 539; Pigeon v. Fuller & Co., 156 Cal. 691, 105 
Pac. 976; Glantz v. Chicago, B. & Q. R. Co., 87 Neb. 60, 127 
N. W. 221; Grant Storage Battery Co. v. DeLay, opinion of 
Circuit Court of Appeals 8th Circuit, filed February 4, 
1937. 

The doctrine of assumption of risk is recognized by all 
the courts and often applied. The theory of the law in this 
connection being that such dangers were contemplated by 
the parties in determining the wages of the servant, and 
that the servant will then be held to carry his own insur- 
ance against any further damages growing out of the par- 
ticular employment. 

The plaintiff’s claim that he did not read the rules nor 
understand the nature and consequences of the disease 
which might result from such employment is too ridiculous 
to be worthy of serious consideration. The record discloses 
him to be a normal individual, of more than ordinary in- 
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telligence. Under such circumstances, having signed his 
name to the agreement in which the hazards were pointed 
out, in the absence of fraud or duress, which he does not 
claim, the law conclusively presumes that he, being able to 
read, knows the contents thereof; and if he fails to read 
the same he is estopped to deny his lack of knowledge as 
to such contents. Osborne v. Missouri P. R. Co., 71 Neb. 
180, 98 N. W. 685; Bradley & Co. v. Basta, 71 Neb. 169, 98 
N. W. 697; Miller v. Gunderson, 48 Neb. 715, 67 N. W. 769. 

From a full consideration of the record, we must conclude 
that the plaintiff wholly failed to sustain the burden of 
proving actionable negligence, and the trial court committed 
error in overruling the defendant’s motion for an instructed 
verdict. The judgment is, therefore, reversed and the ac- 
tion dismissed. 

REVERSED AND DISMISSED. 


L. A. RICKETTS, TRUSTEE IN BANKRUPTCY, APPELLEE, V. 
JOHN A. REICHENBACH, APPELLANT. 
272 N. W. 254 


FILED MARCH 26, 1937. No. 29869. 


1. Bankruptcy. “A trustee in bankruptcy succeeds to the bank- 
rupt’s title to choses in action, subject to any defense, abatement 
or counterclaim to which they would have been liable in the 
hands of the latter.” Nebraska Moline Plow Co. v. Blackburn, 
74 Neb. 246, 104 N. W. 178. 

2. Evidence. In an action by a trustee in bankruptcy of a bankrupt 
payee of a promissory note against the maker, oral testimony, 
written instruments and documentary evidence showing any 
part of the transaction leading up to the giving of a note sued 
upon are admissible in evidence to prove the purpose for which 
the note was given, or that it was given for the accommodation 
of the payee, without consideration, and as a mere bookkeeping 
transaction. ‘ 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Reversed. 
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Perry, Van Pelt & Marti and Schlytern & Kelly, for ap- 
pellant. 


R. A. Boehmer, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE and 
CARTER, JJ., and ELDRED and CHASE, District Judges. 


ELDRED, District Judge. 

Action brought by L. A. Ricketts, trustee in bankruptcy 
of Lincoln Safe Deposit Company, bankrupt, plaintiff, ap- 
pellee, against John A. Reichenbach, defendant, appellant, 
to recover a balance alleged to be due upon a certain 
promissory note executed by said defendant, August 8, 
1928, to the Lincoln Safe Deposit Company for the sum of 
$20,800, payable on demand. The answer of the defendant 
alleges, in substance, that prior to the execution of said 
note the Lincoln Safe Deposit Company and the Reichen- 
bach Land Company entered into an agreement for the 
purchase of certain lands in Fremont county, Iowa, includ- 
ing land described as the northeast quarter of section 28, 
township 69, range 40; that on said August 8, 1928, it be- 
came necessary for said Lincoln Safe Deposit Company to 
make a payment for said above described land; that at the 
request of said Lincoln Safe Deposit Company and for its 
accommodation and benefit, without consideration, and sole- 
ly as a bookkeeping transaction, defendant executed the 
instrument aforesaid. Further answering, defendant al- 
leges that said instrument has been paid and satisfied by 
reason of the fulfilment of the contract between the Lincoln 
Safe Deposit Company and the Reichenbach Land Com- 
pany, and the division of the land so purchased between 
them. The reply is a general denial. On trial, the court 
directed a verdict in favor of the plaintiff and against de- 
fendant. Judgment was entered on verdict; motion for 
new trial was overruled, and defendant has appealed. 

In addition to the assignment of error in directing a 
verdict in favor of plaintiff at close of the evidence, defend- 
ant assigns error in the refusal of the court to receive in 
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evidence the agreement or contract (marked for identifica- 
tion exhibit 2) referred to in defendant’s answer; as well 
as in the exclusion of certain proffered oral testimony. 

The appellee contends that the defenses relied upon by 
the appellant are not available as against the plaintiff, 
L. A. Ricketts, as trustee of Lincoln Safe Deposit Company, 
bankrupt, and cites in support of his contention Harrington 
v. Connor, 51 Neb. 214, 70 N. W. 911, and some authorities 
from other jurisdictions. In the cited case of Harrington 
v. Connor, it is stated: “In an action by the receiver on any 
note or evidence of indebtedness of the assets a defense 
thereto cannot prevail which involves the recognition and 
enforcement of an agreement which, when made, was a 
fraud on creditors and depositors of the bank, present and 
future; and this is true notwithstanding the defense might 
have been entertainable and good against the bank.” That 
case involved a question of fraud against creditors and de- 
positors of bank at the time of execution of note, partici- 
pated in by the maker. The case at bar is free from any 
intimation of fraud; and, further, the question has been 
disposed of by a later case of this court, adversely to ap- 
pellee’s contention. 

“A trustee in bankruptcy succeeds to the bankrupt’s 
title to choses in action, subject to any defense, abatement 
or counterclaim to which they would have been liable in 
the hands of the latter.” Nebraska Moline Plow Co. v. 
Blackburn, 74 Neb. 246, 104 N. W. 178. The holding there 
announced is adhered to, and this case must be disposed 
of as if it were a suit by the payee of the note against the 
maker. The contract, exhibit 2, appears to have been the 
inception of the transactions during which, and as a part 
thereof, the note sued upon was executed. The contract 
provides for the exchange of certain lands in Iowa by the 
first parties, one Wenstrand et al., to Reichenbach Land 
Company and Lincoln Safe Deposit Company, second par- 
ties, for lands owned or controlled by the second parties 
in Brown county, Nebraska. The defendant contends that 
it developed, during the consummation of said exchange, 


VOL. 182] JANUARY TERM, 1937 469 
Ricketts v. Reichenbach 


that the sum of $20,800 would have to be advanced to 
secure the title to the quarter of the Iowa land heretofore 
described; that one Elinor Elder, secretary of the presi- 
dent of the Lincoln Safe Deposit Company, C. C. Carlsen, 
in the absence of said Carlsen, advised the defendant that 
a telegram had been received from the attorney for said 
company at Sidney, Iowa, to the effect that it was neces- 
sary that $20,800 be wired to a bank in Iowa by a time 
stated, in order that said deal could be closed; that, in the 
absence of Carlsen, the president of the Lincoln Safe De- 
posit Company, his secretary, Miss Elder, presented the 
matter to the defendant; that she did not want to send 
the draft without some authorization or some instrument 
of some kind as a bookkeeping proposition to show that 
she was authorized so to do; that the defendant, as an 
accommodation to Lincoln Safe Deposit Company, signed 
a note for such amount as a bookkeeping transaction, with- 
out receiving any consideration therefor; that the land for 
which it was necessary to advance said payment was con- 
veyed to the second parties to said contract, two-thirds 
thereof being the property of the Reichenbach Land Com- 
pany, one-third the property of the Lincoln Safe Deposit 
Company, the payee of the note; that a loan was made 
upon said land in the sum of $12,000, and the proceeds 
thereof applied as a payment on the note; that the Reich- 
enbach Land Company paid two-thirds of the balance un- 
paid, after the proceeds of loan were credited thereon; 
that the remaining one-third was the liability of the payee 
of the note, who had received title to a one-third interest 
in said property; and if any liability ever existed on said 
note, it was satisfied thereby. Some oral testimony was 
offered and admitted tending to establish defendant’s posi- 
tion. The contract, exhibit 2, illuminates and helps to ex- 
plain the transaction which is the subject of this action, 
and substantiates the oral testimony offered to show the 
purpose for which the note was given. 

“In an action by the payee in a negotiable promissory 
note against the maker, oral testimony is. admissible to 
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prove the purpose for which the note was given.” Elm- 
creek Ditch Co. v. St. John, 127 Neb. 253, 255 N. W. 16. 
See Spangenberg v. Losey, 116 Neb. 112, 216 N. W. 191. 

“In an action on a promissory note, the defense that the 
note is given for the accommodation of the plaintiff and 
without consideration may be established by parol evi- 
dence.” Bennington State Bank v. Petersen, 114 Neb. 420, 
207 N. W. 673; Luikart v. Meierjurgen, 124 Neb. 816, 248 
N. W. 379. The contract, exhibit 2, should have been re- 
ceived in evidence. 

Objection was sustained to testimony offered to show 
that the Reichenbach Land Company had executed a deed 
to the 6,760 acres of land in Brown county referred to in 
the contract, exhibit 2. A conveyance by the Reichenbach 
Land Company of the land in Brown county was not ma- 
terial under the issues being tried; its exclusion was not 
error. 

By question No. 55, an appropriate offer, the appellant 
sought to show that the purpose of signing the note sued 
upon was only for the accommodation of the payee therein; 
which was objected to ‘‘as incompetent, irrelevant, imma- 
terial, and attempting to vary the terms of a written in- 
strument by parol evidence.” The objection was not well 
taken. Proof of the purpose for which the note was given 
was competent and should have been admitted so far as the 
proffered evidence was a statement of fact and not a con- 
clusion. The latter part of the offer to the effect that Miss 
Elder told the witness at the time of signing the note that 
he was signing said instrument for the accommodation of 
the payee was properly rejected. 

A further offer was made to prove a conversation be- 
tween the president of the Lincoln Safe Deposit Company 
and the defendant in 1927, and prior to the execution of 
the note sued on, tending to establish an agreement as to 
the division of the Iowa property between the two com- 
panies; that is, that the Reichenbach Land Company was 
to receive two-thirds of the land and pay two-thirds of 
any money advanced by the Lincoln Safe Deposit Company, 
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and that the Lincoln Safe Deposit Company was to re- 
ceive one-third of the land and pay one-third of any money 
advanced. The evidence offered was objected to for the 
reason “There is not any evidence of any contract in rela- 
tion to any land in evidence at all.” The contract, exhibit 
2, while it disclosed that the Iowa land was to be conveyed 
to the two companies, does not disclose their respective in- 
terests in the land. There is in the record evidence that 
the Reichenbach Land Company had received two-thirds 
of this land, or 800 acres, and that the Lincoln Safe De- 
posit Company had received one-third of the land, or 400 
acres; that the Reichenbach Land Company had paid two- 
thirds of the indebtedness remaining after the application 
of the proceeds of the loan. The written contract being in- 
complete in failing to show how the land received by 
second parties thereto should be divided as between them- 
selves, the evidence offered was competent and material 
under the issues in this case, as it tended to show that the 
payee of the note had received all of the land to which it 
was entitled. 

On behalf of appellee it is urged that “‘a person receiving 
benefit, direct or indirect, upon execution of a note is not 
an accommodation maker ;” and appellee refers to the fact 
that the defendant was a stockholder and vice-president 
of the Lincoln Safe Deposit Company, and urges that there 
was a consideration to him as such stockholder of that 
company. A number of authorities are cited in support of 
such proposition, all of which have been examined. In none 
of those cases were the facts analogous to the instant case, 
and the holdings there announced are not controlling here. 
Though the land was conveyed to the company of which the 
defendant was a stockholder, no part of it became the 
property of the defendant individually. The corporation 
and its stockholders are separate entities. Harrington v. 
Connor, 51 Neb. 214, 70 N. W. 911. 

It is finally urged by appellee that the excluded evidence, 
had it been admitted, could not have changed the result of 
the litigation; and, therefore, the action of the court, if 
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erroneous, was not prejudicial. But, without expressing 
any opinion as to the weight of the evidence, it would 
appear that, had the proffered evidence been admitted, there 
would have been some issues for consideration by a jury. 
The judgment of the trial court is 

REVERSED. 


RONALD MARKUSSEN, APPELLEE, V. BERTHA H. MENGEDOHT, 
TRUSTEE, APPELLANT. 
272 N. W. 241 


FILED MARCH 26, 1937. No. 29826. 


1. Landlord and Tenant: INJuRY TO TENANT: PROOF. How an in- 
jury was sustained is a question of fact that may be established 
by circumstantial evidence. 


2. TRIAL. Where facts and circumstances are 
established from which the manner of sustaining injuries can 
be logically inferred, an issue is presented for the jury. 

3. LIABILITY. Where premises are leased with 


portions thereof reserved by the lessor for use in common of 
all the tenants, the lessor is liable only for personal injuries 
to a tenant due to his negligent failure to keep such portion of 
the premises in a reasonably safe condition for the use intended. 

4, Appeal: INSTRUCTIONS. An instruction which assumes as proved 
a material, controverted fact is erroneous. 


APPEAL from the district court for Douglas county: 
LouIs LIGHTNER, JUDGE. Reversed. 


Dressler & Neely and H. J. Lutz, for appellant. 
Frost, Hammes & Nimtz, contra. 


Heard before ROSE, Goon, EBERLY and CARTER, JJ., and 
RYAN and KROGER, District Judges. 


Krocer, District Judge. 

Ronald Markussen, an infant, brought this suit by his 
father as his next friend, to recover damages for per- 
sonal injuries sustained in a fall on premises belonging to 
the defendant. There was a trial to a jury which resulted 


VoL. 132] JANUARY TERM, 1937 473 
Markussen v. Mengedoht 


in a verdict in favor of plaintiff and from the order over- 
ruling defendant’s motion for new trial, this appeal is 
prosecuted. 

The evidence discloses that the defendant is the owner 
of a four-story apartment building in the city of Omaha, 
and some nine months prior to the time of the accident in 
controversy plaintiff’s parents leased a suite on the first 
floor of said apartment house. The building fronts towards 
the east and there is a hallway extending across the same 
from the front entrance to the rear, running east and 
west, and an intersecting hallway, in approximately the 
center of the building, running north and south. To the 
rear is another building and between the two: buildings 
is a Space equipped and used for a children’s playground. 
There is a window to the right of the rear door of the east 
and west hallway, the opening of which is approximately 
thirty-two inches wide and six feet four inches high and 
the window sill is approximately twenty inches above the 
floor and is twelve inches in width. On the outside of the 
building, immediately beneath the window in question, 
there is an area-way, or pit, approximately ten feet in 
depth, which serves as an outside entrance to the basement 
and contains a stairway leading to the basement. Along 
the north wall of said hallway and commencing at a point 
within a few inches of the window frame and extending 
towards the east are a number of mail boxes placed there 
for the reception of mail addressed to the various tenants 
in the building. During the summer months the lower half 
of the window, above mentioned, was usually kept open 
and from May until September or October, a screen was 
maintained on said window by the owner, which screen 
was attached to the window by two hooks, one on either 
side attached at approximately the center of the frame, 
and eyelets were fastened to the window frame into which 
the hooks on the screen were inserted. 

On the 23d day of July, 1934, during the noon hour, the 
plaintiff, then two and one-half years of age, was found 
lying unconscious and severely injured in the pit im- 
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mediately beneath the hall window. There were no eye- 
witnesses as to how the accident occurred, but after the 
accident an examination was made of the window Screen, 
and the north hook of the screen was found to be unlatched 
and that portion of the screen pushed outward and the 
point of the hook bent to such an angle that, when replaced 
in the eyelet, a slight pressure was sufficient to cause it to 
release and the screen to push out. On the floor beneath 
the window were bits of torn paper, which appeared to 
have been the name cards attached to some of the mail 
boxes. There was evidence that there were a number of 
children living in the apartment building, and that at 
various time they had been in the habit of playing in the 
halls and had been seen playing around the window in 
question, and one of the witnesses testified that she had 
seen children sitting in the window. 

At the close of plaintiff’s evidence, and again at the 
close of all of the evidence, defendant moved for a directed 
verdict, on the ground that the evidence was insufficient 
to sustain a judgment in favor of the plaintiff. 

Plaintiff’s action is based on the theory that plaintiff 
had climbed into the window in order to reach the name 
cards on the mail boxes along the wall and, while so en- 
gaged, leaned or fell against the screen, and that, due to 
the carelessness and negligence of the defendant in main- 
taining said screen in an unsafe and insecure condition, 
plaintiff fell from the window into the pit and suffered 
the injuries complained of. 

Defendant assigns as error the overruling of her motion 
for directed verdict, the giving of certain instructions, 
refusal to give instructions requested by defendant, and 
misconduct of plaintiff’s counsel in his argument to the 
jury. 

In support of her contention that the court should have 
directed a verdict, the defendant argues, first, that there 
was no evidence from which the jury could find that 
plaintiff had fallen from the window, as alleged in his 
petition; that all of the proof produced by plaintiff con- 
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sisted of the presumption or inference that might be 
drawn from the condition of the premises and the further 
presumption that the fall was due to the negligence of the 
defendant in not having the screen securely fastened to 
the window frame; and argues that you cannot rest one 
presumption upon another, and that all plaintiff has proved 
is that he was injured in an accident, and nothing more. 

This point does not seem to be well taken. All that plain- 
tiff was required to do was to establish, to a reasonable 
probability, that the accident happened in the manner 
alleged in his petition, and where facts and circumstances 
are established from which the way the accident happened 
could be logically inferred, it was not error to submit that 
issue to the jury. Western Travelers Accident Ass’n v. Hol- 
brook, 65 Neb. 469, 91 N. W. 276; Luckey v. Union P. R. 
Co., 117 Neb. 85, 219 N. W. 802. 

Defendant next argues that her motion for directed ver- 
dict should have been sustained for the reason that the 
premises were not being put to the use intended at the 
time plaintiff sustained his injuries, and that therefore the 
rule that the landlord is liable for personal injuries, due 
to his negligent failure to keep that portion of the premises 
reserved for the use of al] tenants in a reasonably safe 
condition, does not apply. 

This objection raises a more serious question. While 
it is the almost universal rule that the owner, who re- 
serves a portion of the demised premises for the common 
use of all the tenants, is required to keep the portion so 
reserved in a reasonably safe condition (16 R. C. L. 10387, 
sec. 557, Randall v. First Nat, Bank, 102 Neb. 475, 167 N. 
W. 564, Blotcky v. Gahm, 108 Neb. 275, 187 N. W. 640) 
there is to this rule a quite generally recognized exception 
that the use must be such use as the reserved portion was 
intended for. 16 R. C. L. 1040, sec. 559. Thus, in the case 
of Gavin v. O’Connor, 99 N. J. Law, 162, 122 Atl. 842, 30 
A. L, R. 1883, where several boys were playing in the back 
yard and one was swinging on a clothes line extending 
from the building to a clothes pole and the pole broke and 
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in falling killed a young boy, it was held that the owner 
was not liable because the pole was not being used for the 
purpose for which it was intended. See, also, Robinson v. 
Leighton, 122 Me. 309, 119 Atl. 809, 30 A. L. R. 1386; 
Kinney v. Onsted, 113 Mich. 96, 71 N. W. 482, 38 L. R. A. 
665; Morong v. Spofford, 218 Mass. 50, 105 N. E. 454, L. 
R. A. 1915 B, 387; Pavlovehik v. Lupariello, 101 Conn. 567, 
127 Atl. 18; Hgan v. Krueger, 103 N. J. Law, 474, 135 Atl. 
811. It has further been held that the owner is not re- 
quired to provide safe-guards, not otherwise necessary to 
the ordinary use of the property, because of the possibility 
of injury to small children. Harrison v. Mortgage Invest- 
ment Co., 58 Fed. (2d) 881; Doyle v. Union P. R. Co., 147 
U.S. 413. 

We conclude that in this case it was the duty of the 
owner to keep that portion of the premises reserved for the 
use of all of the tenants in a reasonably safe condition for 
the use intended, and that this applies equally to the mem- 
bers of the tenant’s family. 

Was the plaintiff, at the time he suffered his injuries, 
using the premises for the purposes they were intended? 
There was evidence produced by plaintiff that during the 
winter-time and on rainy days the children were permitted 
to play in the halls of the building. There was also testi- 
mony that they did play in the halls at other times, but 
there was nothing to indicate that the latter was done 
with the consent of the owner. Whether the owner in- 
tended that the halls were to be used by the children of 
the tenants as a playground would ordinarily be a question 
of fact for the jury to determine, and if the jury found 
they were so intended, then it would be the duty of the 
jury to determine from the evidence whether they were 
kept in a reasonably safe condition for that purpose. The 
pleadings in this case did not present this issue. It was 
the duty of the plaintiff to plead and prove that, at the 
time of the accident, he was using the premises for the 
purposes intended. This he failed to do, and defendant’s 
motion for a directed verdict should have been sustained. 
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In arriving at this conclusion, we have not overlooked 
the cases of Tucker v. Draper, 62 Neb. 66, 86 N. W. 917, 
and Ramirez v. Chicago, B. & Q. R. Co., 116 Neb. 740, 219 
N. W. 1. Those cases can be distinguished from the case 
at bar on the theory that there the owners were negligent 
because of maintaining on their premises a nuisance or a 
condition amounting to a trap. No such condition existed 
in this case. 

Complaint is made of the giving of certain instructions 
and the refusal to give others. In view of the disposition of 
this case, it is necessary to consider only one of them. 
Instruction No. 9 given by the court on its own motion 
reads as follows: 

“You are instructed that the plaintiff was lawfully upon 
the particular part of the premises in question, and it was 
the duty of the defendant to exercise ordinary care to 
maintain the premises under her control in a reasonably 
safe condition for those lawfully upon the premises, and 
a failure to exercise such care would be evidence of negli- 
gence.” (Italics ours.) 

The plaintiff charged in his petition that he fell from 
the window, and offered evidence from which a jury could 
find that the accident happened. By appropriate pleading, 
defendant took issue with the allegation as to how the 
accident happened. Obviously, if the accident happened in 
some other way, not pleaded by plaintiff, there could be no 
recovery. The burden was on the plaintiff to establish 
that the accident happened as charged, and it was a ques- 
tion of fact for the jury whether that was the way the 
injury was sustained. The only part of the premises in 
question to which the above instruction could apply would 
be the window, and the court, in the instruction, assumes 
that the child was in the window and fell from the win- 
dow. Under the rule that an instruction is erroneous 
which assumes a material fact as established, where the 
evidence on that issue is such that reasonable minds might 
draw different conclusions, the giving of instruction No. 9 
was prejudicial error. Meyer v. Rosenblatt & Son, 119 Neb. 
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471, 229 N. W. 771; Pratt v. Western Bridge & Construc- 
tion Co., 116 Neb. 558, 218 N. W. 397. 

We have examined the assignment as to misconduct of 
counsel in his argument to the jury and find no merit in 


it. 
For the reasons given, the judgment of the district court 


is reversed and cause remanded. 
REVERSED. 


C. L. MALONE, APPELLEE, V. WILLIAM BELL ET AL., APPEL- 
LANTS. 
272 N. W. 312 


FILED APRIL 2, 1937. No. 29802. 


1. Fraudulent Conveyances: INTENT: QUESTION OF Fact. “The 
question of fraudulent intent is a question of fact and not of 
law, when considered in the matter of a conveyance charged to 
be made to hinder and delay creditors.” State Bank of Beaver 
Crossing v. Mackley, 121 Neb. 28, 236 N. W. 165. 

: BURDEN OF PROOF: CONSIDERATION. (1) “Where husband 

transfers property to wife, which prevents his creditors from 

enforcing payment of their claims, it is presumptively fraudu- 
lent as to them, and the burden is upon wife to prove otherwise.” 

(2) “A bona fide debt due from husband to wife is a good and 

sufficient consideration to support conveyance of property as 

security for such debt.” (3) “An insolvent debtor may in good 
faith pay or secure valid debt of one creditor to exclusion of 

others.” Luikart v. Tidrick, 126 Neb. 398, 253 N. W. 414. 

PREFERENCES. A debtor in failing or insolvent circum- 
stances may prefer a creditor, including his wife, to the ex- 
clusion of others. Nebraska Wheat Growers Ass’n v. Johnson, 
130 Neb. 99, 264 N. W. 165. 

4, ———-: INTENT. To set aside a conveyance for a valuable 
consideration from one member of a family to another as a 
fraudulent transfer, fraudulent intent must be participated in 
by both parties to the transaction. 
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Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE and . 
CARTER, JJ., and ELDRED, District Judge. 


Goss, C. J. 

This is an appeal from a decree setting aside a convey- 
ance of lands by a husband to a wife as made without con- 
sideration and for the purpose of hindering, delaying and 
defrauding plaintiff, a creditor of the husband. 

Defendants William Bell and Anna C. Bell are husband 
and wife, who live on a farm about two and one-half miles 
northeast of Waverly. It is described as the west-half of 
the northwest quarter and of the southwest quarter and 
that part of the east-half of the northwest quarter lying 
south of Salt creek, totaling about 196 acres, all in section 
2, township 11, range 8, Lancaster county. The title was 
in William Bell and for 30 years it had been the family 
home. Less than two miles west thereof in section four de- 
fendants owned jointly the southwest quarter, being a 
fractional quarter containing about 147 acres. 

August 9, 1932, William Bell conveyed by quitclaim 
deed to Anna C. Beil all his interest in the above described 
lands for a stated consideration of one dollar. These two 
farms, of which Anna C. Bell previously owned a half- 
interest in the 147 acres, were encumbered by mortgages 
totaling $138,000 and interest and taxes amounting to an 
additional sum of about $1,900. The testimony of defend- 
ants and their two witnesses fixes the value of the land at 
not more than $50 an acre at the time of the conveyance. 
Plaintiff offered no testimony as to values. 

Defendants pleaded that the deed to Mrs. Bell was for 
a good and valuable consideration. The evidence of defend- 
ants in that behalf shows that in 1918 Mrs. Bell received 
from her father a gift of $5,000 in cash; that she deposited 
it in the Lancaster County Bank and kept it there for two 
years, receiving interest on it; that in the fall of 1919 or 
early part of 1920 her husband bought some Kansas land 
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and she drew the money out of the bank and loaned it to 
him; that a $5,000 note in evidence, written by an officer 
of the bank, in favor of Anna C. Bell, dated February 26, 
1920, executed by William Bell, for the loan, and which 
has never been paid, was the real consideration for the 
deed aforesaid; that Mr. Bell used the money to buy the 
quarter-section of Kansas land which he still owns, and 
that in 1919 he had bought another quarter-section of land 
in Coffey county, Kansas, which in 1929 he traded for the 
southwest quarter of section 4, township 11, range 8, in 
Lancaster county, being the 147 acres referred to, taking 
title thereto jointly in the names of himself and wife. 

Plaintiff became a creditor of William Bell by the pur- 
chase from the Lancaster County Bank on August 30, 1929, 
for $1,700, of Bell’s note to the bank. Bell renewed the 
note four times after Malone became the owner. Finally, 
being unable to get the money on the note or to obtain fur- 
ther security, plaintiff sued and obtained a judgment 
against William Bell in the district court for Lancaster 
county for $2,030.56 and costs. After going through the 
necessary formalities he brought this suit to set aside 
the deed from Bell to his wife and to subject the land in 
suit to payment of his judgment. 

The testimony of defendants also shows that Mrs. Bell 
had owned 105 other acres in Lancaster county for 24 
years. It was purchased with money she had accumulated 
from savings on the home farm. About 1928 she borrowed 
$4,000 on the security of this 105-acre farm and lent it to 
her husband who used it to pay certain debts he then owed. 
They testified that this sum had never been repaid. 

Mrs. Bell testified that, when she received the convey- 
ance sought to be set aside, she knew that it conveyed the 
greater part of her husband’s assets, that he was in 
straitened circumstances and that he owed the note to 
Malone and owed a note to the Lancaster County Bank. 

When Malone purchased the note from the bank there 
was exhibited to him certain property statements Bell had 
furnished the bank on January 4, 1927, and May 3, 1929, 


VoL. 132] JANUARY TERM, 1937 481 
Malone v. Bell 


showing large assets, but no indebtedness to Mrs. Bell and 
indeed stating that Bell owed no money to relatives. These 
statements were made out in the handwriting of the bank- 
er. Mr. Bell testified, in substance, that he signed them 
without reading them, which does little to exonerate him 
from notice of their contents. But Mrs. Bell testifies that 
she had no knowledge of the statements or of their con- 
tents. Her testimony on the subject was not rebutted. 

The decree found that plaintiff’s judgment was a lien 
upon the 196-acre home of Bell in section two, subject 
to mortgages, and subject to a $2,000 homestead right, and 
a lien upon the 147 acres in section four, although Mrs. 
Bell had long owned a half-interest in that tract and was 
not personally liable on the note which was the basis of the 
judgment. 

“The question of fraudulent intent is a question of fact 
and not of law, when considered in the matter of a con- 
veyance charged to be made to hinder and delay creditors.” 
State Bank of Beaver Crossing v. Mackley, 121 Neb. 28, 
236 N. W. 165. See Comp. St. 1929, sec. 36-405. 

(1) “Where husband transfers property to wife, which 
prevents his creditors from enforcing payment of their 
claims, it is presumptively fraudulent as to them, and the 
burden is upon wife to prove otherwise.” (2) “A bona fide 
debt due from husband to wife is a good and sufficient con- 
sideration to support conveyance of property as security for 
such debt.”” (8) “An insolvent debtor may in good faith 
pay or secure valid debt of one creditor to exclusion of 
others.” Luikart v. Tidrick, 126 Neb. 398, 253 N. W. 414, 
and cases cited. 

A debtor in failing or insolvent circumstances may pre- 
fer a creditor, including his wife, to the exclusion of 
others. Nebraska Wheat Growers Ass’n v. Johnson, 130 
Neb. 99, 264 N. W. 165. 

The evidence of fraud on which plaintiff, and evidently 
the trial court also, relied consists in the circumstances 
surrounding the parties and their dealings rather than 
in any direct testimony offered in the case. Defendants 
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deny any fraud. The property conveyed to Mrs. Bell by 
her husband was encumbered to substantially its full value 
at the time of the conveyance, as indicated by the evidence. 
There was the circumstance that the note was made on 
February 26, 1920, and Bell’s deed to his wife was executed 
August 9, 1982. The note was a demand note. It was kept 
in a box in the home where both parties had access to it. 
It was in evidence and shows that it has never been actually 
canceled. We do not think, however, that these things 
prove any fraud on the part of either Mr. or Mrs. Bell. 
Even if fraud could be attributed to him alone, it would 
not be sufficient. To set aside a conveyance for a valuable 
consideration from one member of a family to another as 
a fraudulent transfer, fraudulent intent must be partici- 
pated in by both parties to the transaction. Farmers State 
Bank of Smithfield v. Renken, 129 Neb. 416, 261 N. W. 851; 
Comp. St. 1929, sec. 36-406; Farmers & Merchants Nat. 
Bank v. Mosher, 63 Neb. 180, 88 N. W. 552; State Bank of 
Beaver Crossing v. Mackley, 121 Neb. 28, 236 N. W. 165. 

Some value is sought by plaintiff from the fact that 
Mrs. Bell borrowed $4,000 on the 105 acres, purchased 
by her out of savings about 24 years before the trial, and 
turned it over to her husband in 1928 to pay his debts, with- 
out any accounting to her in this suit or otherwise for the 
sum so advanced to him. It may be said that the 105-acre 
tract and the $4,000 borrowed on it by Mrs. Bell and 
turned over to her husband is, as stated by plaintiff’s brief, 
“only important to show the course of dealing between the 
parties” and to show that this particular farm and this 
fund were “considered community property.” However, 
Mrs. Bell testified that the farm was still hers. And it is 
not sought in the action to subject the farm to plaintiff’s 
judgment. It does not seem to us that this Incident has 
much, if any, bearing on the issues of the case. 

While we try the case de novo, we are authorized by the 
rules to take into consideration that the trial judge saw 
and heard the witnesses and that their appearance and 
manner of testifying is disclosed to him as it cannot be 
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fully disclosed to us through the printed record. The rec- 
ord of the evidence does not appear to us to warrant the 
adoption of any such rule in this case. It indicates that 
defendants are not skilled in dissimulation as are some 
who are well used to testifying.. The record of their testi- 
mony does not disclose to us any shiftiness or evasiveness 
which is sometimes quite apparent from the words in which 
testimony is recorded. ; 

We are of the opinion defendants overcame any pre- 
sumption that the deed of the husband to his wife was 
fraudulent as to the plaintiff-creditor, and that plaintiff has 
failed to establish his cause of action by a preponderance of 
the evidence. The judgment of the district court is re 
versed and the action is dismissed. 

; REVERSED AND DISMISSED. 

Day, J., dissenting. 

This is a suit in equity by a judgment creditor to set 
aside as fraudulent conveyances of real estate from a hus- 
band to his wife. The defendants appeal from the decree 
of the trial court setting aside the conveyances and sub- 
jecting the real estate to the lien of the judgment, subject 
to the homestead rights in a part of the real estate. 

The defendant William Bell was the owner in fee of 196 
acres and also owned as a tenant in common with his wife 
a fractional quarter consisting of 147 acres. He conveyed 
all his interest in this land to his wife by a quitclaim deed 
executed August 9, 1982. These two farms were encum- 
bered by mortgages securing a principal debt of $12,000. 
The defendants pleaded that the debt to Mrs. Bell was for 
a good and valuable consideration. 

A transfer between husband and wife by reason of which 
a creditor is prevented from collecting his claim is pre- 
sumptively fraudulent. First Nat. Bank v. Bartlett (1879) 
8 Neb. 319. In that opinion, Chief Justice Maxwell said: 
“Transactions between husband and wife in relation to 
the transfer of property from him to her, by reason of 
which creditors are prevented from collecting their just 
dues, will be scrutinized very closely, and it must be clearly 
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established that such transactions were made in good faith. 
Auliman, Taylor & Co. v. Obermeyer, 6 Neb. 260. The rea- 
son is, that there is such a community of interest between 
husband and wife, that such transfers are often resorted 
to for the purpose of withdrawing the debtor’s property 
from the reach of his creditors and preserving it for his 
own use. Therefore, in a contest between the wife and the 
creditors of her husband, there is a presumption against 
her which she must overcome by affirmative proof.” In a 
later case (1886) it was held that, in transactions between 
husband and wife in relation to her separate estate, the 
same principles of law apply as are applicable to dealings 
between strangers, but where the effect of such dealings is 
to deprive creditors of an opportunity to subject the prop- 
erty of the husband to the payment of their claims, the 
facts involved in such transactions will be viewed with 
suspicion and proof of their bona fides required. Lipscomb 
v. Lyon, 19 Neb. 511, 27 N. W. 731. Again, in 1901, it was 
held: “Transactions between husband and wife, to the 
prejudice of creditors, should be carefully scrutinized and 
their bona fides clearly established; there is a presumption 
against the good faith of such transactions which must be 
overcome by affirmative proof.” Lynch v. Englehardt-Win- 
ning-Davison Mercantile Co.,1 Neb. (Unof.) 528, 96 N. W. 
524, 

In a most recent case (1935) it was held: “In a creditor’s 
suit to-set aside a conveyance by a debtor to his wife al- 
leged to have been made in consideration of money turned 
over by the wife to the husband many years before, the . 
burden is upon the wife to show that the debt is genuine, 
that her purpose was honest, and that she acted in good 
faith in obtaining the title.’ Waterbury State Bank v. 
O’Neill, 129 Neb. 150, 260 N. W. 808. 

Whatever may be the rule in other jurisdictions, it is 
established by abundant authority in this state that a trans- 
fer of property from a husband to his wife by reason of 
which creditors are prevented from collecting their claims 
is presumptively fraudulent, and the burden of proof is 
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upon the wife to establish that it was made in good faith 
for a consideration. Luikart v. Tidrick, 126 Neb. 398, 253 
N. W. 414. “The question of fraudulent intent is a question 
of fact and not of law, when considered in the matter of a 
conveyance charged to be made to hinder and delay credi- 
tors.” State Bank of Beaver Crossing v. Mackley, 121 Neb. 
28, 236 N. W. 165. See Comp. St. 1929, sec. 36-405. 

These rules applied to the present case would require 
Mrs. Bell to establish by a preponderance of the evidence 
that the land in question was transferred to her in good 
faith and for a consideration. In the absence of evidence to 
establish the good faith of the transaction, it is presump- 
tively fraudulent. The evidence in this case does not estab- 
lish that the transfer was made in good faith for a con- 
sideration. There is evidence in the record that in 1918 
Mrs. Bell received from her father a gift of $5,000 in cash, 
which she deposited in the bank and kept intact for a 
period of two years. She withdrew this money from the 
bank and permitted her husband to use it in the purchase 
of some land in Kansas. The purchase was made for $10,- 
000 in cash, which included Mrs. Bell’s money, and the as- 
sumption of a $6,000 mortgage. In 1929 a part of this 
Kansas land was traded for the 147-acre tract herein in- 
volved. This tract was acquired by Bell in exchange for the 
Kansas land and a payment of $1,000 cash, and a mortgage 
was assumed for $6,000, the same amount as the encum- 
brance on the Kansas land. So that, at the time of the 
acquisition, Bell had over $11,000 in cash in this tract, 
which was encumbered for $6,000. Mr. Bell caused the 
title to this 147-acre tract to be placed in the name of him- 
self and his wife. There is evidence in the record that in 
1929 this land was worth more than $10,000 in excess of 
the mortgage. One-half of this valuation was at least equal 
to the amount of money Mrs. Bell advanced her husband 
in the Kansas deal. Of course, Mrs. Bell testifies that this 
land was not put in her name to satisfy the debt to her. 
Apparently the indebtedness was to remain a family ghost 
to scare away honest creditors of her husband, a family 
custom which courts of equity have condemned. 
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It is true that the note was not destroyed at that time or 
canceled. It was kept as an amulet against evil days. 
Specifically, it was kept in a box with valuable papers, 
accessible to both Mr. and Mrs. Bell. The same thing is 
true as to this note after the transfer of the title to the 
land which caused this litigation. This note continued to 
repose in the same place, unsurrendered and uncanceled, 
possessing an apparently latent power to be used when and 
if necessity arose. 

Now, if we apply the rule of strict accountability to the 
transaction between this husband and this wife, the hus- 
band was not indebted to the wife after the transaction of 
1929. In 1932, when it was sought to make the transfer 
of all his property upon the consideration of this $5,000 
note, there was strictly nothing owing by Mr. Bell to Mrs. 
Bell, and the transaction was not a good faith transfer for 
the purpose of paying an indebtedness to the wife by her 
husband. Under the decisions of this court, it was pre- 
sumptively fraudulent and for the purpose of hindering, 
delaying, and defrauding a creditor. 

The indebtedness of the husband to the plaintiff in this 
case is represented by a note which had been renewed from 
time to time for years. The note was originally executed 
by the bank and later bought by the plaintiff in this case. 
Much stress was placed in the argument upon the fact that 
the note from the husband to the wife was filled out by 
some one who worked in this same bank, and that the bank 
therefore had knowledge of the indebtedness to the wife. 
It is argued from this that the loan was not made upon the 
faith of this property. But this argument is untenable be- 
cause this note was renewed four times by this plaintiff, 
and there is no evidence that the plaintiff had either direct 
or constructive notice that there was any indebtedness of 
the husband to the wife. 

In fact, the husband made several financial statements 
to the bank in which he stated that he had no indebtedness 
to any relative. This property statement was shown to the 
plaintiff by the bank at the time he purchased the note. 
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Mr. Bell seeks to avoid the consequences of these state- 
ments by saying that he signed them without reading them, 
which does not exonerate him from notice of their contents. 
It was upon the faith of this property statement that he 
was originally loaned approximately $1,700. It is insisted 
by the appellants that the wife did not sign this statement 
and did not know anything about it, and that her rights 
could not be affected by it. But she knew her husband’s 
financial condition and actively participated in his business 
affairs for years. Anyhow, this signed statement, which 
was made for the purpose of securing this loan, contains 
statements contradictory to his testimony in this case. Are 
we to credit fully his testimony now that he was indebted 
to his wife in the sum of $5,000 at the time of the execution 
of the note, when at the time he signed a written statement 
for the purpose of securing the loan, he said that he was 
not so indebted? This would seem to tax unduly the credu- 
lity of this court. 

There is also evidence in the record by Mrs. Bell herself 
that when this land was conveyed to her, which conveyance 
is now sought to be set aside, she knew that it was all of 
her husband’s assets in the state of Nebraska and was the 
greater part of his assets; that he was in straitened cir- 
cumstances and owed a note to the Lancaster County Bank, 
and that he could not pay his debts. All the circumstances 
of the transactions between this husband and his wife are 
sufficient to establish that this transfer of property was 
not a good faith transfer for a consideration, and that this 
transfer was a fraudulent conveyance for the purpose of 
hindering, delaying, and defrauding creditors, and as such 
it should have been set aside by the trial court. 

But there were other transactions between Mr. and Mrs. 
Bell which, while not directly bearing upon the issues in 
this case, do, however, indicate the business relationship 
between them. In 1912 Mrs. Bell acquired in her name a 
105-acre tract which was mortgaged at the time of pur- 
chase. The money with which this land was purchased 
was accumulated by the sale of farm products from the 
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land here involved. The mortgage upon it was paid off in 
the same manner. As to this, Mrs. Bell testified: “We got 
a loan when we bought it and then we worked and paid it 
off and then I borrowed the money of Mr. Price again, 
$4,000.” This $4,000 was paid on the debts they owed in 
1928. Even this transaction, for all the record shows, might 
well have extinguished the debt created in 1920 due Mrs. 
Bell from her husband. No note was given representing 
this as a debt. There is no evidence that this was even 
considered a debt until the exigencies of this case incubated 
the idea. A fair inference as to this is that the mortgage 
debt on this 105-acre tract was paid from Mr. Bell’s money, 
and that it was merely borrowed again from the bank to 
pay some of his debts. 

There is evidence in the record that this transfer was 
not inspired by an honest desire of the husband to pay a 
debt due his wife. In 1932, when this transfer was made, 
there was pending against him an action for damages for 
$10,000 as a result of an automobile accident, an automo- 
bile collided with a load of corn Mr. Bell’s hired man was 
driving. There is testimony that Mr. Bell stated this was 
the reason for the transfer, which however Mr. Bell de- 
nied. He does admit that he probably talked to Mr. Malone 
about the accident and the case. 

It is not necessary in this case for the court to invoke 
the rule that a transfer of property by a husband to a wife 
is presumptively fraudulent, and that the defendants must 
show that it was a good faith transfer for a consideration. 
There is sufficient evidence to establish the fact affirmative- 
ly that it was not a good faith transfer. In Waterbury State 
Bank v. O’Neill, supra, it was said: “The court will care- 
fully scrutinize a conveyance from husband to wife by 
which other creditors are prevented from collecting their 
claims, will consider the fact that knowledge probably rests 
solely with the parties to the transaction, and will take 
into account reasonableness or unreasonableness of their 
evidence, their manner of testifying, and all facts and cir- 
cumstances in evidence bearing upon the bona fides of the 
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transaction.” If Mrs. Bell had a claim against her husband, 
she did not assert it, but rather concealed it, for a period 
of twelve years and allowed her husband to obtain credit 
from the bank and this plaintiff because of his apparent 
ownership of the land.: 

Although we try this case de novo, the finding of. fact 
made by the trial court is entitled to our consideration. 
While this court in an equity suit must reach an independ- 
ent conclusion as to questions of fact, it will consider that 
the trial court observed the witnesses and their manner of 
testifying in determining the weight of the evidence. John- 
son v. Erickson, 110 Neb. 511, 194 N. W. 670; Gentry v. 
Burge, 129 Neb. 493, 261 N. W. 854; Eichholz v. Luikart, 
128 Neb. 368, 258 N. W. 869; Krelle v. Bowen, 128 Neb. 
418, 259 N. W. 48. This case was tried before an able, 
careful, and experienced trial judge, whose conclusions in 
this case are entitled to our consideration. Even the cold 
record as it comes to this court shows a failure on the part 
of Mrs. Bell to account for the various transactions be- 
tween herself and her husband. Take, for example, when 
she was asked, “What debt was that (the transaction) in- 
tended to pay you, if any?” and she answered, “I don’t 
know.” This is not an isolated instance. When she was 
asked why she had not colHected the debt before, the reply 
was that she did not want to, and her reason for asking 
payment at this time was that she wanted to be paid. 

I respectfully submit the foregoing analysis of the rec- 
ord in this case with the firm conviction that the judgment 
of the capable and experienced trial judge should be af- 
firmed. While respecting the opinion of the majority, I 
am amazed that they are unwilling to apply the well- 
established rules relative to such transactions here, and in 
effect, although not intentionally, approve a transaction 
between husband and wife reeking with fraud. An im- 
partial examination of the record produces an abiding 
conviction that the transfer of the property was fraudulent 
and made for the purpose of defrauding an honest creditor 
of the husband, and that there was no consideration for 
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the conveyance, The conveyance of the land from the hus- 
band to the wife was (to use the language of former Chief 
Justice Maxwell of this court) “for the purpose of with- 
drawing the debtor’s property from the reach of his credi- 
tors and preserving it for his own use.” First Nat. Bank v. 
Bartlett, supra. 

Carter, J., and Eldred, District Judge, authorize me to 
state that they concur in this dissent. 


BARBARA RUNDALL, APPELLEE, V. SAMUEL GRACE, SR., ET AL., 
APPELLANTS. 
272 N. W. 398 


FILED APRIL 2, 1937, No. 29921. 


1. Trial. Where the evidence, in an action at law, is conflicting 
on a material issue of fact, the matter must be submitted to a 
jury. 


“The jury may take into account the result of their 
observations at the locus in quo and make it, in connection with 
the other evidence, the basis of their verdict.” Chicago, R. I. & 
P. R. Co. v. Farwell, 60 Neb. 322, 883 N. W. 71. 

3. Record reviewed and judgment affirmed. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


Wear, Boland & Nye, for appellants. 


Weaver & Giller, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


Goss, C. J. 

The petition charged that Barbara Rundall, a minor 
four and a half years of age, was struck and injured by 
the family-purpose car of Samuel Grace, Sr., as she was 
crossing Lake street near Creighton boulevard in Omaha, 
shortly after 4 p. m. February 14, 1934. The jury fixed the 
damages at $1,000, for which judgment was rendered. De- 
fendants appealed. The errors relied upon are that the 


VoL. 132] JANUARY TERM, 1937 491 


Rundall v. Grace 


court refused to instruct a verdict for defendants and over- 
ruled their motion for judgment notwithstanding the ver- 
dict. 

The grounds of negligence alleged in the petition are 
that defendant Samuel Grace, Jr., (1) was driving the 
car at a high and negligent rate of speed and at a rate 
contrary to a city ordinance, and (2) without keeping a 
proper lookout, without having his car under proper con- 
trol to avoid striking plaintiff, and in failing to give any 
warning. 

The undisputed evidence shows that the Grace car came 
across the boulevard from the west on Lake street; the 
child was crossing Lake street from the south at a point 
at about in front of a grocery store, the entrance to which 
is 75 feet east of the east curb line of the boulevard; the 
grocery store entrance is 18 feet south of the south curb 
line of Lake street and the latter Rance is paved for 30 
feet from curb to curb. 

Samuel Grace, Jr., testified that he had stopped at the 
boulevard to let a car coming thereon, at his right, cross; 
after the car crossed he started across the boulevard in low 
gear, then shifted into second gear and started up the hill, 
and that he never changed his gears from that time; there 
was a “tow car parked out in front of the grocery store 
* * * right directly opposite the east entrance, out in the 
street;” he drove far enough north in the street to miss 
the tow truck two or three feet and did not see the little 
girl, who came running out from in front of the tow truck, 
until she ran right into the right front fender of his car ; his 
car was still in second gear, going “uphill,” and he esti- 
mated its speed at less than 15 miles an hour; his car did 
not go more than a car length when he stopped it in the 
middle of the street and ran back to her; he stood looking 
at her and Mr. McGowan drove up; the witness got in Mc- 
Gowan’s car, and the latter picked the child up, handed 
her to the witness, and they took her to the Methodist Hos- 
pital; the witness remained at the hospital and gave his 
keys to McGowan, who was going back to the scene of the 
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accident; later McGowan returned to the hospital, brought 
him his keys and told him he drove the car over to the curb 
to get it out of the center of the street and locked it. 

James McGowan testified that he was driving west on 
Lake street when the accident happened. His attention 
was first attracted to defendant’s car when some object 
“rustled out between the wheels, or came back, I could 
not tell. And the car proceeded towards me.” As he got 
within 25 feet he thought it was an old coat. He pulled 
over to the north curb and as he got in line with it he 
could see a child’s head. Defendant’s car was parked up 
next to the south curb and the driver had his head out of 
the window. McGowan called to Grace “This is a child.” 
Defendant got out of the car and came back. They took the 
child to the hospital. This witness testified that the child 
was lying two or three feet north of the center of the 
street and approximately 30 or 40 feet east of the boulevard. 
He asked Grace how it happened, and he answered: “She 
darted out in front of me. * * * There was a car parked 
there.” McGowan did not see any car parked there at the 
time of the accident, but when he came back from the 
hospital 20 or 30 minutes after the accident ‘‘there was a 
car parked there on the inside of the curbing.” The witness 
testified that the driver did not slow down immediately 
after striking the child but went approximately 100 feet 
before stopping. The witness estimated the speed of Grace’s 
car as “a normal rate of speed” which he defined as ‘‘be- 
tween 25 and 30 miles an hour.” In view of the fact that 
the witness was between one and two blocks away, coming 
from the opposite direction, and testified that he did not 
notice Grace’s car until after the child rolled out from be- 
neath it, we attach very little, if any, probative value to his 
estimate of the speed of the car. That of itself would not 
prove that it was being driven at any rate of speed an hour. 
McGowan further testified that the tow car was inside the 
curbing at the filling station. 

Joe Costello testified that he has a place of business on 
the southeast corner of Creighton boulevard and Lake 
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street, where he sells trucks, cars, gasoline, tires and auto 
parts; he saw the Grace car stop 100. feet east on Lake 
street and saw McGowan, who parked his car on the north 
side of Lake street, pick the little gir] up in the middle of 
the street; there was no other car in the street, but there 
was a car parked inside the curb at the gasoline station. 
This testimony corroborated that of McGowan. 

The only acts of negligence submitted by the trial judge 
in his instructions were that defendant Samuel Grace, Jr., 
was (1) “operating said automobile at a negligent rate of 
speed,” and (2) “failed to have said automobile under 
proper control.” These instructions are not criticized. The 
jury were carefully instructed that, if plaintiff ran out 
from the curb at a time when defendant was unable by 
exercising reaSonable care to avoid contact with her, the 
verdict should be for defendant. All appropriate phases 
were stated in the instructions on this theory. 

The verdict was evidently based upon the charge that 
defendant was operating his car at a negligent rate of 
speed in the circumstances (even though at only 15 miles 
an hour or less, as he testified), or that he did not have the 
car under proper control in the circumstances, or on both 
points. 

McGowan’s testimony was sought to be impeached by a 
statement he had signed as to the distance Grace’s car had 
gone before stopping after the collision. That statement 
said the car had stopped “10 or 12 feet east of where the 
girl lay.” McGowan’s excuse for the statement is that he 
was not under oath, did not read the statement as closely 
as he should have done, and that he wanted to let the young 
fellow down as easily as possible when he asked him to 
sign the statement. The whole matter was for the jury to 
decide as to when the witness was telling the truth— 
whether in the written statement or on the witness-stand 
in the trial. 

There were issues of fact arising on account of the differ- 
ence between the testimony of McGowan, on the one hand, 
corroborated by Costello, and that of Samuel Grace, Jr. 
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These issues of fact were submitted to the jury and were 
decided by them in favor of plaintiff. It should be stated 
that the bill of exceptions discloses that during their de- 
liberations the jury requested to be permitted to view the 
scene of the accident, and, by consent of both parties, they 
were taken there in charge of a sworn officer of the court. 
Comp. St. 1929, sec. 20-1108. “The jury may take into 
account the result of their observations at the locus in quo 
and make it, in connection with the other evidence, the basis 
of their verdict.” Chicago, R. I. & P. R. Co. v. Farwell, 60 
Neb. 322, 83 N. W. 71. 

There were material and disputed issues of fact to be 
submitted to the jury. The judgment based upon their ver- 
dict is 

AFFIRMED. 

CARTER, J., dissenting. 

I cannot concur with the opinion adopted by the court. 
It does not disclose a single act of negligence upon which 
a judgment for the plaintiff can be supported. It is con- 
ceded by the opinion that the testimony of James McGowan, 
an eyewitness, as to the speed of the car has little pro- 
bative value. The defendant Samuel Grace, Jr., testified 
that he was traveling less than 15 miles an hour. No one 
else testified to the speed of the car. Excessive speed was 
therefore not established. 

Samuel Grace, Jr., testified that the child ran in front 
of his car unexpectedly and that he was unable to avoid the 
injury. It is true that Grace testified that his view of the 
child was obstructed by a tow truck parked in the street, 
while other witnesses placed it inside the curb line. I fail 
to see that this difference is important as long as the truck 
was in a position to obscure his view of the child. There 
is no evidence that Grace failed to have his car under 
control or keep a proper lookout. The burden of proof is 
upon plaintiff to prove the negligence of Grace by a pre- 
ponderance of the evidence. This plaintiff has failed to do. 

The majority opinion disposes of this feature of the 
case by saying: ‘“The verdict was evidently based upon the 
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charge that defendant was operating his car at a negligent 
rate of speed in the circumstances (even though at only 15 
miles an hour or less, as he testified), or that he did not 
have the car under proper contro] in the circumstances, 
or on both points.” It is quite apparent from this state- 
ment that the writer of the majority opinion was unable 
to find-evidence in the record of any specific act of negli- 
gence and had to venture into the realm of conjecture as to 
what the jury found in order to sustain this judgment. 
The majority opinion fails to disclose evidence of any- 
thing the driver of the car did that he ought not to have 
done or anything that he failed to do that he should have 
done. He is liable only for his negligence which is estab- 
lished by a preponderance of the evidence. No act of negli- 
gence being proved, the jury should not have been per- 
mitted to express their sympathy and charity by directing 
another to pay that for which he is not liable. The trial 
court should have directed a verdict for the defendants. 


FEDERAL CREDIT COMPANY, TRUSTEE, APPELLEE, v. H. B. 
REYNOLDS, APPELLANT: IRA E. ATKINSON, ADMINISTRATOR, 
ET AL., APPELLEES. 

272 N. W. 397 


FILED APRIL 2, 1987. No. 29934. 


1. Homestead. When a husband and wife have a homestead in 
property, title to which is in the husband, and the wife is di- 
vorced from the husband, the latter may continue to claim a 
homestead interest in the property. 

2. Mortgages: FORECLOSURE: HOMESTEADS: RECEIVERS. It is er- 
roneous for a trial court in a foreclosure action to appoint a 
receiver for defendant’s homestead interest in real estate. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Reversed. 


Joseph J. Cariotto, for appellant. 


H. J. Whitmore, contra. 
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Heard before Goss, C. J., ROSE, Goop, DAY, PAINE and 
CARTER, JJ., and CLEMENTS, District Judge. 


Goss, C. J. 

Defendant appeals from an order appointing a receiver 
in an action foreclosing a mortgage on real estate. 

The decree of foreclosure entered February 11, 1936, 
found there was due plaintiff as trustee for bondholders 
$7,450.24, with 10 per cent. interest from November 20, 
1935, as a first lien; and that there was due Ira E. Atkin- 
son, as administrator of the estate of C. E. Reynolds, de- 
ceased, $10,446, on a judgment rendered December 1, 1934, 
which is a second lien. Defendant was granted a stay of 
eleven months in lieu of his statutory stay of nine months. 

The application for a receiver was by motion filed April 
30, 1986. The notice of hearing thereon stated that the 
hearing would be May 2, 1936. Section 20-1082, Comp. St. 
1929, requires at least five days’ notice, but the record 
shows that, on May 2, 1936, defendant asked and by order 
was granted a week to prepare to resist the application. 
This was a waiver of the defect of time in the motion. Af- 
ter the showing the court appointed a receiver. 

The evidence shows that the property under receivership 
is a twelve-room house, consisting of two living rooms, a 
dining room, two bedrooms, a kitchen, a sleeping porch, and 
a bathroom downstairs; the upstairs has four sleeping 
rooms and an apartment consisting of a living room, a 
kitchen and a sleeping porch; defendant Reynolds, in whose 
name the title stands, rents the rooms and apartment out 
separately for a total of approximately $100 a month and 
reserves one of the downstairs sleeping rooms for his own 
use; when he purchased the property in August, 1932, he 
lived there with his wife and they claimed it as their home- 
stead; his wife got a divorce from him in 1934, but he con- 
tinued to live in the house and to claim the property as his 
homestead. The evidence justified the court in concluding 
that the property was not of sufficient value to pay the 
liens decreed against it. 
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The first and chief error assigned is that the court failed 
and refused to find that the property was the homestead 
of defendant Reynolds, and was therefore not subject to 
receivership. 

The record seems to raise no doubt that, when the prop- 
erty was mortgaged by Reynolds and wife, it was their 
homestead. The first question suggested for consideration 
is whether, after they were divorced, it could and did con- 
tinue to be his homestead. 

In Dougherty v. White, 112 Neb. 675, 200 N. W. 884, it 
is said: “The law is settled that, where a husband and wife 
reside upon a homestead and the wife dies, the homestead 
character of the land continues and the surviving husband, 
although he may have no children or dependents residing 
with him, may still retain the homestead as such. Palmer 
v. Sawyer, 74 Neb. 108; Dorrington v. Myers, 11 Neb. 388; 
Galligher v. Smiley, 28 Neb. 189. The same rule obtains 
where the marriage relation has been dissolved by decree 
of court.” 

It would seem, therefore, that the trial court erred in 
granting a receivership that covered defendant’s home- 
stead rights in the property. The farthest the court had a 
right to go in that respect was to appoint a receiver for 
such of the property as did not constitute defendant’s 
homestead. It may be that, upon reversal, there will be no 
need for the selection by claimant of his homestead or for 
adjudication of what his homestead rights are or shall be 
in the particular property, the stay of the order of sale 
having expired. We content ourselves with holding that 
the court erred in appointing a receiver, and reverse the 
judgment, with directions to proceed further in harmony 
with this opinion. 

REVERSED. 
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RAY G. GRIFFIS, APPELLANT, V. VILLAGE OF BRADY ET AL., 
APPELLEES. 
272 N. W. 306 


FILED APRIL 2, 1987. No. 29867. 


Electricity: LICENSEES. Where a mere licensee, without invitation, 
acting solely in his own interest, enters upon a rural right of 
way occupied by a pole line carrying electric light and power 
wires and is injured by a broken or a sagging wire, he is not 
entitled to recover damages for negligence, if licensor did not 
wilfully or wantonly inflict the injury upon him. 


APPEAL from the district court for Lincoln county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 


Beeler, Crosby & Baskins and Albert A. Mann, for ap- 
pellant. 


Hamer & Tye, Rosewater, Mecham, Shackelford & Stoehr, 
Halligan, Beatty & Halligan, Lowell C. Davis and J. T. 
Keefe, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and ELDRED and CHASE, District Judges. 


ROSE, J. 

This is an action by Ray G. Griffis, plaintiff, to recover 
damages in the sum of $5,400 for alleged negligence result- 
ing in personal injuries caused by contact with an electric 
light and power wire attached to a wooden pole line, the 
injuries being electric shock and electric burns on his right 
shoulder, right arm and right wrist. 

The defendants are the villages of Brady and Maxwell 
and the Gothenburg Light and Power Company. They 
operate and maintain an electric light and power line for 
the transmission of electrical energy to the two villages, 
between which plaintiff resides as a tenant on a quarter- 
section of farm land. South and southwest of the farm 
buildings plaintiff had a 20-acre pasture with the unfenced 
southern boundary along the right of way of the Gothen- 
burg Light and Power Company’s canal, where there was 
a growth of willows and cottonwoods. The pole line carry- 
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ing the light and power wires ran through timber on the 
right of way north of the canal. Plaintiff’s cows grazed in 
the pasture and drank water from the canal. 

By the barking of a dog and the bawling of a cow just 
before midnight July 8, 1934, or shortly afterward, July 
9, 1934, plaintiff was awakened, arose from his bed, dressed, 
saddled a horse and rode into the 20-acre pasture hunting 
for his cows. Shortly afterward his wife heard a horse 
running, went into the pasture in search of her husband and 
found him injured in the manner stated and unconscious 
on the ground by timber near the place where a pole in 
the light and power line had been broken and where two 
other poles were leaning out of line, thus lowering live 
wires, one of which was broken and louped over another. 
Evidence of the foregoing facts was adduced in support of 
the petition which alleged negligence of defendants in the 
care and maintenance of the light and power line, resulting 
in the injuries sustained by plaintiff. 

Defendants denied the negligence charged, and pleaded 
that plaintiff’s injuries, if any, were caused by his own 
negligence. After plaintiff adduced his evidence and rested, 
the district court directed a verdict in favor of each defend- 
ant for insufficiency of the evidence to support a finding 
in favor of plaintiff. From a dismissal of the action plain- 
tiff appealed. 

The controlling question presented by the record is the 
sufficiency of the evidence to prove actionable negligence 
on the part of defendants. They were at least chargeable 
with knowledge that plaintiff’s cows grazed on the right 
of way and drank water from the canal. Defendants did 
nothing to prevent this use of their property. It fairly 
may be inferred that plaintiff was severely injured by con- 
tact with a broken or a sagging wire on the defective pole 
line, but it would be carrying inference too far to assume 
defendants should have anticipated the presence of plaintiff 
at the place of his injury at midnight. The failure to in- 
spect, to discover the defect and to make repairs is charged 
as negligence, but plaintiff, himself, was familiar with the 
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premises and the surroundings. He had made his home on 
the quarter-section of land and had used the 20-acre pasture 
for five years. He knew the location of the pole line and 
the dangerous agency of the transmission wires. He testi- 
fied that he saw a flash of light before he became uncon- 
scious; that he never requested permission from the Goth- 
enburg Light and Power Company to use the right of way 
as a pasture for his stock; that he never procured such per- 
mission from defendants; that he never had any agreement 
to that effect. He did not promote any interest of any de- 
fendant by entering upon or using the right of way. There 
was no mutuality of interest to imply an invitation to run 
live stock on the premises of defendants or even to search 
for cows there at reasonable hours. He was on a mission 
of his own, serving his own purposes and interests. He 
was not, therefore, an invitee entitled to ordinary care. He 
was not induced by allurements of defendants to go to the 
place of danger. There was no proof of any affirmative act 
of defendants creating a pitfall or trap or new and sudden 
danger. The flash of light before plaintiff was injured 
gave its own warning when he was present and defendants 
were absent. The most plaintiff can properly claim for him- 
self under the evidence is that he was a licensee. Immediate 
inspection, discovery of defects and repairs were not du- 
ties owing to a bare licensee. In this relation to defendants, 
the law has often been stated as follows: 

“Where one, solely for his personal pleasure, convenience, 
or benefit, enters upon the premises of another with his 
consent, but without an invitation, express or implied, he 
is a bare licensee, and the occupier of the premises owes 
no duty to him save to refrain from wilfully or wantonly 
inflicting injury upon him.” Kruntorad v. Chicago, R. I. & 
P. R. Co., 111 Neb. 753, 197 N. W. 611. See, also, Collins v. 
Sprague’s Benson Pharmacy, 124 Neb. 210, 245 N. W. 602; 
Spence v. Polenski Bros., Schellak & Co., 110 Neb. 56, 193 
N. W. 101; Shults v. Chicago, B. & Q. R. Co., 91 Neb. 587, 
136 N. W. 884; Trouton v. New Omaha Thomson-Houston 
Electric Light Co., 77 Neb. 821, 110 N. W. 569; New Omaha 
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Thomson-Houston Electric Light Co. v. Anderson, 73 Neb. 
84, 102 N. W. 89. 

Within the meaning of this principle of law, the evidence 
on behalf of plaintiff shows conclusively that he did not 
and cannot make a case in his favor. The judgment against 
him, therefore, will be affirmed without discussion of other 
questions presented. 

AFFIRMED. 


E. H. LUIKART, RECEIVER, APPELLEE, V. BANK OF BENKEL- 
MAN, APPELLANT. 
272 N. W. 324 


Finep APRIL 2, 1987. No, 29954. 


1, Mortgages: FORECLOSURE: PLEADING. The provision of section 
20-2144, Comp. St. 1929, requiring complainant, filing a petition 
for foreclosure of a mortgage, to state therein whether any 
proceedings have been had at law for recovery of the debt se- 
cured thereby, applies alone to formal mortgages, and not to 
liens arising out of the equities between the parties. 

2. Pleading: GENERAL DENIAL. “A general denial in an answer 
puts in issue only such pleaded facts as are necessary for the 
plaintiff to prove in order to enable him to recover.” Herpol- 
sheimer v. Citizens Ins. Co., 79 Neb. 685, 118 N. W. 152. 


APPEAL from the district court for Dundy county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


Victor Westermark and Perry, Van Pelt & Marti, for ap- 
pellant. 


C. D. Ritchie and F. C. Radke, contra. 


Heard before Goss, C. J., GOOD, EBERLY, DAY, PAINE and 
CARTER, JJ., and CLEMENTS, District Judge. 


GOOD, J. 

This action was instituted by E. H. Luikart, as receiver 
of the Farmers & Merchants State Bank of Benkelman, 
insolvent (hereinafter referred to as the F. & M. bank), 
for foreclosure of a contract entered into between the F. 
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& M. bank and defendant prior to insolvency of the former. 
Plaintiff had decree, and defendant has appealed. 

In March, 1930, the contract in question was entered 
into, and by its terms the F. & M. bank agreed to assume 
and, upon demand, pay the following liabilities of defend- 
ant as they appeared on its bank statement as of March 20, 
1930: (a) Deposits of corporations, individuals, firms, 
county and state; certificates of deposit; cashier’s checks 
and certified checks; (b) bills payable plus interest to 
March 24 on such of the above-mentioned items as draw 
interest. In consideration of this the defendant executed to 
the F. & M. bank a collateral note in the face amount of 
$250,000, with the president and two directors of defendant 
Signing as guarantors, and on the same day a contract was 
entered into between the F. & M. bank and defendant 
whereby defendant agreed to transfer and deliver to the 
F. & M. bank: 

“a, All cash on hand of Bank of Benkelman. 

“b. All moneys due Bank of Benkelman from other 
banks, bankers and trust companies. Interest due from 
such banks, bankers, and trust companies is to be added. 

“e, All of the bills receivable of Bank of Benkelman 
(including interest due thereon). * * * 

“d. <All real estate, leasehold interests, and all other 
character of property, real, personal or mixed owned by 
Bank of Benkelman and not included in the preceding 
property itemizations shall be transferred and delivered to 
a trustee. Said trustee to be chosen by Farmers & Merch- 
ants State Bank and Bank of Benkelman. Such property 
to be liquidated and the proceeds credited on the above- 
mentioned note.”’ Then follow other provisions as to credit 
to be made upon the collateral note from the cash and 
liquidation of assets. The contract further provided for 
the appointment of a liquidating agent by defendant, and 
that, in the event the obligations assumed by the F. & M. 
bank do not amount to $250,000, then credit shall be given 
upon said promissory note for the difference, and if such 
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obligations exceed $250,000, then defendant is to make 
good that amount to the F. & M. bank. This contract was 
executed under seal by both contracting parties and con- 
tained many other provisions which it is not necessary to 
consider. 

In plaintiff’s petition it was alleged: “No proceedings 
at law have been had for the recovery of the debt evidenced 
by said contract and ‘collateral note.’ ”’ This allegation was 
denied in defendant’s answer. Section 20-2144, Comp. St. 
1929, provides in part: “Upon filing a petition for the 
foreclosure or satisfaction of a mortgage, the complainant 
shall state therein whether any proceedings have been had 
at law for the recovery of the debt secured thereby, or any 
part thereof.” Defendant contends that this allegation in 
the petition for foreclosure of the contract is necessary 
and, when denied, as in the case at bar, the burden is upon 
plaizitiff to establish such allegation by the evidence before 
he is entitled to a decree of foreclosure. 

This court has on numerous occasions held that, in the 
foreclosure of a formal mortgage, it was necessary for the 
plaintiff, not only to allege that no action at law had been 
instituted for recovery of the debt, but, if such allegation 
was denied, to establish it by evidence. Among the cases 
so holding are Reed v. Good, 114 Neb. 777, 209 N. W. 619; 
Quesner v. Novotny, 1138 Neb. 827, 205 N. W. 566; Young 
v. Thompson, 114 Neb. 804, 210 N. W. 407. This court on a 
number of occasions has also held: “The provision of the 
Code, that the plaintiff shall state in his petition whether 
any proceedings had been had at law for the recovery of 
the debt, or any part thereof, applies alone to formal mort- 
gages, and not to mortgages. or liens arising out of the 
equities between the parties.”” Cases so holding are Dimick 
v. Grand Island Banking Co., 87 Neb. 394, 55 N. W. 1066; 
Connecticut General Life Ins. Co. v. Leahy, 125 Neb. 644, 
251 N. W. 278; Bankers Life Ins. Co. v. Ohrt, 1381 Neb. 
858, 270 N. W. 497. 

An examination of the record discloses that the contract 
sought to be foreclosed in this action was one between the 
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contracting parties; that both banks executed the instru- 
ment under seal. The contract contained many provisions 
that are unusual in a formal mortgage; it did not provide 
for the payment of a specified sum by defendant, but re- 
quired the F. & M. bank to do many things that a mortgagee 
is not ordinarily required to do. We are constrained to 
hold that the contract sought to be foreclosed in this action 
is not a formal mortgage, and that, under the decisions 
above quoted, the statutory provision has no application. 

Defendant seems to contend that, plaintiff having alleged 
in his petition that no proceedings at law had been had for 
collection of the debt, denial of this allegation in the answer 
required plaintiff to sustain the allegation by evidence. 
The contention is unsound. 

Section 20-1102, Comp. St. 1929, provides in part: “An 
issue of fact arises: First. Upon material allegation in 
the petition denied by the answer.” In Herpolsheimer v. 
Citizens Ins. Co., 79 Neb. 685, 118 N. W. 152, this court 
held: “A general denial in an answer puts in issue only 
such pleaded facts as are necessary for the plaintiff to 
prove in order to enable him to recover.” 

The only error of which defendant complains is not well 
taken. Judgment 

AFFIRMED. 

CLEMENTS, District Judge, dissents. 


MAURICE W. SNYDER, APPELLANT, V. ROBERT SMITH, AP- 
PELLEE. 
272 N. W. 401 


FILED APRIL 2, 1937. No. 29958. 


1, Attorney and Client: Liens. An attorney is not entitled to a 
lien on a judgment in favor of client, unless such attorney has 
been employed in that action by the client, or has performed 
services in that action for the client with the latter’s knowledge 
and consent. 


x An attorney is not entitled to a lien for 
attorney’s fees upon a judgment in client’s favor, unless such 
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attorney was entitled to charge and collect from such client an 
attorney’s fee for services in that action. 

8. Clerks of Courts. Where a clerk of the district court disburses 
the proceeds of a judgment, rendered in that court in a personal 
injury action, he incurs no liability to an attorney, or his as- 
signee, for a claimed attorney’s fee in that action, in the ab- 
sence of a showing that such attorney was actually vested, in 
law, with a valid claim against the judgment which has ripened 
into a lien. 


APPEAL from the district court for Douglas county: 
FREDERICK L. SPEAR, JUDGE. Affirmed. 


S. L. Winters, for appellant. 
Brome & Thomas and Harold A. Moore, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


Goon, J. 

Plaintiff brought this action against Robert Smith, clerk 
of the district court for Douglas county, and Herman 
Corenman, to recover $550, which plaintiff alleged was 
due him by reason of an assignment from Lawrence B. 
Goldman of part of an attorney’s fee, due the latter from 
the plaintiff in the case of Hardman against Union Pacific 
Railroad Company, and which attorney’s fee was protected 
by notice of an attorney’s lien filed in that action. Plaintiff 
alleged that the proceeds of a settlement and adjustment 
of that action were paid into court, and such proceeds dis- 
bursed by Smith as clerk, disregarding the claim of plain- 
tiff under the assignment. After plaintiff had adduced his 
evidence, the court sustained a motion for a directed ver- 
dict in favor of Smith. Thereupon, plaintiff made some 
adjustment between himself and Corenman, and, as to the 
latter, the action was dismissed. The trial court entered 
judgment on the directed verdict in favor of Smith. Plain- 
tiff has appealed. 

The record reflects the following facts: Lawrence B. 
Goldman and Herman Corenman, as attorneys, represented 
plaintiff in an action against the Chicago, Burlington & 
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Quincy Railroad Company. Goldman received the proceeds 
of an adjustment of that action, but failed to turn over to 
plaintiff the full amount to which he was entitled. Goldman 
retained $550 of the money which should have been turned 
over to plaintiff. To adjust the matter between Goldman 
and plaintiff, the former gave to the latter three promis- 
sory notes aggregating $550, signed by Goldman, and at- 
tempted to secure these notes by an assignment of a part 
of an attorney’s fee to which he claimed he was entitled 
from the plaintiff in the case of Hardman against Union 
Pacific Railroad Company, then pending in the district 
court for Douglas county. Plaintiff discovered that Gold- 
man’s name did not appear as one of the attorneys for the 
plaintiff in that action. He returned to Goldman, and the 
latter gave to plaintiff an assignment from one Ralph Wil- 
son, purporting to assign a part of an attorney’s fee, 
claimed by Wilson as an attorney in the Hardman action. 
This assignment purported to transfer $550 to plaintiff. 

The appearance docket in the case of Hardman against 
Union Pacific Railroad Company showed Wilson as an at- 
torney for plaintiff, and notice of lien was filed in that case 
by Corenman and Wilson. There is no evidence in this 
case to show that Wilson ever had anything more to do 
with the Hardman case than listing his name on the ap- 
pearance docket and in the notice of an attorney’s lien. 
There is no evidence that Hardman ever employed Wilson 
as an attorney in that action, but there is evidence from 
which it appears that Hardman did not know and had 
never seen Wilson, and knew nothing of him as an attor- 
ney in that action. It also appears that some time later one 
Brumbaugh was also employed as an attorney to represent 
plaintiff in the Hardman case, and that when that cause 
was tried Brumbaugh and Corenman were the only attor- 
neys representing plaintiff in that action. Trial of the 
Hardman case resulted in a judgment for the plaintiff, 
which was afterwards settled by defendant in that action 
paying into court for plaintiff the sum of $4,000. 

The record discloses that Goldman was indebted to Robert 


VoL. 132] JANUARY TERM, 1937 507 
Snyder v. Smith 


Smith in the sum of $215.40. Smith appears to have learned 
that Goldman claimed some interest in the proceeds of the 
settlement of the Hardman case, and obtained from Gold- 
man authority to deduct that amount from any money that 
might be due Goldman in that action; whereupon, Smith 
took up the matter with Brumbaugh and Corenman. It ap- 
pears that the attorneys were entitled to a fee of 40 per 
cent. of the amount recovered and that Brumbaugh was to 
receive one-third of this amount. He stated that he had no 
objection to the proposed payment to Smith, provided the 
amount claimed by Smith did not come out of his, Brum- 
baugh’s, share of the fee. Corenman, who was entitled, 
apparently, to the other two-thirds of the fee, consented to 
the deduction of $215.40 from his share of the fee. This 
was accordingly done, and the entire proceeds of the settle- 
ment were disbursed, $215.40 to Smith, the balance of the 
40 per cent. attorney’s fees to the attorneys, and the re- 
mainder to Hardman, plaintiff in that action. 

Plaintiff contends that he had a valid assignment of an 
attorney’s fee, which was protected by an attorney’s lien 
in the Hardman case, and that Smith and Corenman con- 
spired together and caused the disbursement of the entire 
fund in disregard of his rights under the assignment. 
Plaintiff contends that Goldman was one of the attorneys 
for the plaintiff in the Hardman case, but because he was 
under charges for disbarment he did not care to have his 
name appear, and that he procured Wilson’s name to be 
used in his stead; that Wilson was really a dummy repre- 
sentative for Goldman. It appears in the record that Hard- 
man did not know Wilson and never employed him. The 
only place in which it is shown that he had any connection 
with the case at all is that his name appears on the appear- 
ance docket and on the notice of lien; he did not appear in 
or have anything to do with the trial of that case. If 
Wilson was employed in the Hardman ease, it must have 
been by Corenman, or possibly by Goldman. 

It is a well-established rule that an attorney, who is em- 
ployed by a client, has no implied authority to employ as- 
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sistant or associate counsel at the expense of the client, and 
that such assistant or associate counsel is not entitled to a 
lien on the judgment for his fees. Sedgwick v. Bliss, 28 
Neb. 617, 37 N. W. 483; Dillon v. Watson, 3 Neb. (Unof.) 
530, 92 N. W. 156. If Wilson was not entitled to charge a 
fee against Hardman in that case, certainly he could have 
no lien for an attorney’s fee, and could transfer no right 
by his assignment to the plaintiff in this action. Plaintiff 
seems to think, however, that Goldman had a lien, and that 
Wilson was representing Goldman alone. There is no evi- 
dence to sustain this contention. Moreover, Goldman’s 
name did not appear as an attorney in the proceeding, nor 
did he appear in the trial of the cause. He was present 
when the money was paid into court in the Hardman case. 
There is no evidence in the record, except suspicion, that 
Goldman was ever employed by any one in the Hardman 
case, and no evidence that he ever performed any service, 
and, in any event, he never filed any notice of an attorney’s 
lien. The assignment which Goldman gave to plaintiff was 
never presented to Smith, the clerk of the court, nor did 
the latter have any knowledge or notice thereof until long 
after the funds in the Hardman case had been disbursed. 

Where a clerk of the district court disburses the pro- 
ceeds of a judgment, rendered in that court in a personal 
injury action, he incurs no liability to an attorney, or his 
assignee, for a claimed attorney’s fee in that action, in the 
absence of a showing that such attorney was actually 
vested, in law, with a valid claim against the judgment 
which has ripened into a lien. 

The record seems to be free from error prejudicial to 
plaintiff. Judgment 

AFFIRMED. 
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WILLIAM E. HAHN, APPELLEE, V. GENERAL AMERICAN LIFE 
INSURANCE COMPANY, APPELLANT. 
272 N. W. 321 


FILED APRIL 2, 1937. No. 29947. 


1. Insurance: CONTRACT: ELECTION. Where a contract between a 
reinsurer and the statutory liquidating agent of an insolvent 
insurance company provides that the policy shall remain in force 
unless the insured shall elect, by filing a claim, to accept a 
stipulated cash settlement, such claim to constitute an election 
must be filed under the provisions and with a knowledge of the 
terms of said contract. 

2. Contracts: ABANDONMENT. The provisions of a contract will be 
considered abandoned where each party performs acts incon- 
sistent with its existence and acquiesces in such acts by the 
other. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Affirmed. 


Brown, Fitch & West, for appellant. 


Abrahams & O’Connor, contra. 


Heard before Goss, C. J., GooD, EBERLY, DAY, PAINE and 
CARTER, JJ., and CLEMENTS, District Judge. 


Day, J. 

In this, an action on a life insurance policy, the insurer 
appeals from an adverse judgment. The defense proffered 
was that the insured during his life elected to accept a 
settlement of the anticipated cash surrender value as here- 
inafter described. The policy was issued in 1910, by a com- 
pany which later reinsured in another company and later 
reinsured in the Missouri State Life Insurance Company. 
September 7, 1933, the General American Life Insurance 
Company purchased the assets and assumed the liabilities 
of the then insolvent Missouri State Life Insurance Com- 
pany, specifically including this policy. It is unnecessary 
to set out all the provisions of this contract between the 
insurance commissioner of Missouri as liquidating agent 
and the company. It is sufficient that by its terms the com- 
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pany assumed the risk of insuring the life of the policy- 
holder without any action on the part of the insured. It is 
conceded that the policy was in force as a contract of in- 
surance unless the insured elected to file a claim with the 
insurance commissioner for one-half of the anticipated cash 
surrender value. Therefore, a pertinent part of the contract 
is: “The filing by any policyholder with such commissioner 
or commissioners of his claim under any policy for payment 
under article 1 hereof (of one-half the cash surrender 
value) shall constitute an election to surrender all other 
rights under such policy.” 

The company contends that the insured filed such a claim 
as surrendered all other rights under the policy including 
the obligation to pay in the advent of death the sum stipu- 
lated in the policy. What did the insured do? 

He filed an action against the Missouri State Life In- 
surance Company in the district court for Douglas county 
for the cash surrender value of the policy on September 
7, 1933. This is the very day the General American Life 
Insurance Company executed the contract as to the assets 
and liabilities of the Missouri State Life Insurance Com- 
pany. A special appearance was filed therein which was 
sustained on December 9, 1933. December 7, 1933, the 
insured filed a claim in the circuit court of the state of 
Missouri for the city of St. Louis, in an action pending en- 
titled “O’Malley, Superintendent of the Insurance Depart- 
ment of the State of Missouri, v. Missouri State Life In- 
surance Company” for the cash surrender value of this 
policy. This claim was filed by the insurance commissioner 
in an office he maintained adjacent to and connected with 
the offices of the General American Life Insurance Com- 
pany. If this claim had been considered regular and in 
proper form by the assistant to the insurance commission- 
er, it would have been referred to the actuarial department 
of the insurance company to determine the amount of the 
anticipated cash surrender value and the amount to be 
paid thereon under the contract. But it was not considered 
regular and was not so referred because the insured stated 


VOL, 182] JANUARY TERM, 1937 511 


Hahn v. General American Life Ins. Co. 


in his affidavit that the filing of this claim was not to 
jeopardize his lawsuit then pending in the district court 
for Douglas county, Nebraska. And this claim was for the 
entire anticipated cash surrender value. It was not for one- 
half thereof, for which the company was liable under the 
contract of assumption. 

This was not regarded as a filing of a claim under the 
contract either by the insurance commissioner or by the 
General American Life Insurance Company. The assistant 
actuary of the company testified: ‘“By having a claim filed, 
I mean in order, because there were numerous cases that 
were not properly filed by the policyholder where they had 
to go back at him and we weren’t notified the claim had been 
filed because the representative of the superintendent of in- 
surance didn’t consider the claim had been filed.”’ He fur- 
ther testified that, assuming the claim had been filed De- 
cember 7, 1933, their records, which were in a confused 
state in the beginning because so many claims were filed, 
would have shown the claim by May, 1984. The claim was 
placed in the files of the commissioner in an office adjacent 
to and connected with the offices of the company, which 
files were accessible to the officials and employees of the 
company. It appears that the officers and employees con- 
sulted these files and checked their records with them. The 
legal department of the company knew about the claim but 
took no action upon it as a claim until more than a year 
later, after the death of the insured. The claim department 
knew about it also. The legal department of the company 
did not regard the suit in Douglas county as a pending 
action. The special appearance filed in that action was 
sustained December 9, 1933. A member of the law depart- 
ment testified as follows: “But so far as I know, at some 
time after December 9, 1933, it was regarded as finally 
terminated.” 

In the appellant’s brief it is stated: “Clearly, there was 
never a meeting of the minds, never a contractual relation 
between Richard J. Hahn and the defendant company that 
his policy should be in force.” This is not a correct state- 
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ment, since under the contract the policy was in force as a 
liability of the Genera] American Life Insurance Company 
unless the insured by his acts contracted to accept instead 
one-half of the anticipated cash surrender value of the 
policy and surrender all other rights thereunder. It is not 
established by the record that the insured had any knowl- 
edge of the terms of the contract. The action in Douglas 
county, Nebraska, was predicated upon the original con- 
tract of insurance and so also was the claim filed with the 
insurance commissioner. There is nothing in either the 
action or the claim which indicates that the insured had any 
intention to avail himself of the provisions of the contract 
between the insurance commissioner and the General Am- 
erican Life Insurance Company, and accept one-half of the 
cash surrender value provided by the original contract. It 
seems conclusive that the insured never by such act elected 
to accept a fraction of the surrender value in lieu of a con- 
tract insuring his life. 

The light in which the General American Life Ineuvance 
Company regarded the effect of the filing of the claim, as 
filed, has already been discussed somewhat. There is other 
evidence upon this question. A letter written by the attor- 
ney for the insured dated March 6, 1934, inquires as to the 
status of the claim. This has not been overlooked. A re- 
ply from the attorney for the superintendent of insurance 
states that nothing has been done in the matter “because 
of the fact of the commissioner’s office to date having been 
fully occupied with disposing of the ordinary claims for 
cash surrender.” (Italics ours.) This fits perfectly in the 
pattern that the claim filed was not considered as coming 
within the purview of the contract. This is the last date 
upon which any communication with insured relative to 
the claim occurred. The status of the matter at this time 
was that the special appearance in the case in Nebraska 
had been sustained December 9, 1933. 

But that is not all. Thereafter, on November 8, 1934, 
the insured filed a request for a change of beneficiary 
under the policy with the company’s agent in Omaha, Ne- 
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braska. The agent sent the request with the policy to the 
office of the General American Life Insurance Company at 
St. Louis. The policy was returned to the insured with the 
change of beneficiary requested indorsed upon the policy, 
by the “General American Life Insurance Company, Chas. 
Kell, Ass’t Secretary.” This indorsement was dated No- 
vember 14, 1934. It is interesting to note that this is four- 
teen months after the filing of the action in Nebraska and 
eleven months after the filing of the claim with the insur- 
ance commissioner in St. Louis. During all these months 
it was not considered by any one as a claim under the con- 
tract for the sale of assets and assumption of risk. This 
conclusion is reached without consideration of the acts and 
statements of the Omaha agent to the effect that the claim 
had been dismissed. There is testimony that the insured 
asked the agent to make sure that such was the case and 
that the agent replied that he was sure. But the efficacy 
of this policy does not rest upon the statements of the agent 
made at that time, nor upon those made by him after the 
death of insured. The policy was sent to the general office 
of the company and the indorsement was made by an offi- 
cer of the company. Thus, the General American Life In- 
surance Company recognized the policy of insurance on the 
life of Richard J. Hahn as in force on November 14, 1934, 
and never questioned its vitality until January 25, 1935, 
a month after his death. 

Assuming that the insured filed a claim under the con- 
tract by which the defendant assumed the risk, the parties 
by their subsequent acts abandoned the provisions there 
of, the insured by his request of a change of beneficiary and 
the insurer by complying with the request. The provisions 
of a contract will be considered abandoned where each 
party performs acts inconsistent with its existence and 
acquiesces in such acts by the other. Reichert v. Mulder, 
121 Neb. 11, 285 N. W. 680; Herpolsheimer v. Christopher, 
76 Neb. 352, 107 N. W. 382. 

The circumstances commend the application of this rule 
to this case. More than 4,700 claims were filed under the 
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provision of the contract. More than 500 of them were 
withdrawn. No formality was required for a withdrawal 
of such claim. A mere suggestion was sufficient. Practi- 
cally, it was not an irrevocable election as contended by the 
appellant. The request for a change of beneficiary was a 
notice to the company that such claim was withdrawn. 
The company’s consent was an acquiescence. And in this 
case the Omaha agent was told that the insured wanted 
assurance that the claim as filed was withdrawn. 

Much of the testimony relates to the defendant’s system 
of handling its business, the great number of claims, and 
the condition of the books at the time of the reorganization. 
The officials of the company in the claim and legal depart- 
ments knew all about the status of the policy. The change 
of beneficiary was made by another department, which 
acted upon the information in the records of the company 
showing this policy in force. The official who indorsed the 
change of beneficiary did not have knowledge of the nature 
of the claim filed with the insurance commissioner, but the 
information was available to him, and the company had 
knowledge of the facts through other officials. This is a 
problem of business administration for the company, but 
it certainly is not a risk the insured must assume. 

A jury was waived and the case tried to the district 
court. The judgment of the trial court is supported by the 
evidence. 

AFFIRMED. 


ROBERT BUTKE, APPELLEE, V. HERMAN NACHSCHOEN ET AL., 
APPELLANTS. 
272 N. W. 326 


FILED APRIL 2, 19387. No. 29849. 


Pleading: AMENDMENT. When the defendant offers in court an 
amended answer, which is proper in form and in furtherance 
of justice, the court should permit said amended answer to be 
filed under section 20-852, Comp. St. 1929, under such terms and 
upon such conditions as the court may provide. 
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APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Affirmed in part and reversed 
in part, 


O'Sullivan & Southard, for appellants. 
Floersch & Floersch, contra. 


Heard before Goss, C. J., DAY, PAINE and CARTER, JJ., 
and TEWELL and YEAGER, District Judges. 


PAINE, J. 

Plaintiff brought an action in the nature of a creditor’s 
bill to set aside certain conveyances of rea] estate. The de- 
cree of the trial court, entered December 7, 1935, found 
for plaintiff, and set aside certain conveyances as fraud- 
ulent, and ordered the two pieces of real estate sold as on 
execution to satisfy the deficiency judgment which the 
plaintiff had secured against Herman Nachschoen, princi- 
pal defendant, in the sum of $18,843.07, upon which judg- 
ment an execution had been issued and returned unsatis- 
fied. 

The decree had granted the prayer of the petition of 
plaintiff in all respects. The defendants’ answer to the pe- 
tition had set up that from July 24, 1923, Anna Nach- 
schoen, wife of defendant Herman Nachschoen, had been 
the owner of an apartment property in fee simple and 
that a deed of said property given to Joseph Bohan on 
November 28, 1932, was simply given him as security for a 
loan of $1,000. 

To this a reply had been filed, and said cause had gone 
on trial before the district court, and at the close of the 
day’s trial the defendants’ attorney had asked leave to file 
an amended answer, which had been served upon the 
plaintiff’s counsel, which leave was denied by the court 
and such original amended answer, with the written ac- 
knowledgment of service, was thereupon offered in evi- 
dence as exhibit No. 33, but was refused admission by the 
court, but is shown in the bill of exceptions. The defend- 
ants’ counsel, in asking leave to file the amended answer 
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and making his offer, stated that, if the plaintiff’s attorney 
was taken by surprise, or if he desired further time to 
plead, or further time to produce evidence to meet the alle- 
gations, the same would be consented to by the defendants. 
The defendants set out such ruling as prejudicial error and 
an abuse of discretion on the part of the court. 

Examination of the amended answer which was offered 
indicates that it included a paragraph setting up that the 
conveyance to the wife of the apartment property under 
date of July 24, 1923, was made more than ten years be- 
fore the commencement of the action, and more than ten 
years before the recovery of the plaintiff’s judgment, and 
that plaintiff knew of the conveyance at the time the same 
was made, and that the statute of limitations had run 
against any action to set aside said conveyance, and plain- 
tiff had been guilty of laches in bringing said action. In 
addition, said amended answer, offered by defendants and 
refused by the court, set up that a full, fair, and adequate 
consideration was paid for making said conveyance, and 
alleged that said conveyance was made without any fraud- 
ulent intent on the part of the defendant. Said amended 
answer proffered in court contained many other material 
allegations which were necessary and proper to allege, and, 
if proved by competent evidence, would tend to establish 
a defense to the allegations in the petition. 

Section 20-852, Comp. St. 1929, provides generally that 
the court may, either before or after judgment, in further- 
ance of justice, and on such terms as may be proper, al- 
low an amendment of any pleading by inserting additional 
allegations material to the case, and this court has held on 
numerous occasions’ that to deny the right to file such 
amended answers, under such terms as are reasonable and 
just, may be highly prejudicial to the defendant. Zanca- 
nella v. Omaha & C. B. Street R. Co., 96 Neb. 596, 148 N. 
W. 158. 

The testimony taken on July 8, 1935, being the first day 
of the trial, disclosed that the original mortgage given by 
the defendants to the plaintiff in 1922 had been released, 
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and another mortgage obtained and filed October 2, 1923, 
and that the transfer of the property by the husband to 
the wife was made on July 24, 1923, and upon this evi- 
dence being produced the defendants requested leave to file 
an amended answer, as set out hereinabove, setting up the 
statute of limitations and several other defenses somewhat 
in line with the evidence which had been produced during 
the day’s trial, and this offer of the amended answer was 
denied by the court, and on account of other engagements 
of the court the trial] was thereupon continued until some 
later date convenient to the court, and no further testi- 
mony was taken in this case until November 8, 1935, upon 
which date the defendants again requested leave to file the 
amended answer, and tendered the same in evidence, and 
again the request to file such amended answer was denied 
by the court. The defendants consented to any extension 
of time which the court might deem proper, as provided in 
section 20-855, Comp. St. 1929, and the court could have 
specifically provided in the extension of time that the 
plaintiff should have leave to file motion or demurrer to 
test out the allegations of said proffered amended answer. 

It is also insisted by the defendants that the testimony 
upon which some of the new allegations in the offered 
amended answer were based had been received in evidence 
without objection and without any motion to strike them 
out on the part of the plaintiff. In our opinion, the request 
of the defendants for permission to file the proposed 
amended answer should have been granted upon such terms 
as to the trial court seemed proper, and that the denial 
thereof was prejudicial error and an abuse of discretion, 
and the decree of the trial court is reversed in so far as the 
transfer of the apartment property is involved. 

The petition in this case also complained of a transfer on 
May 28, 1932, from Herman Nachschoen to his daughter, 
Lillian Nachschoen, of lot 226, Mountclair addition to 
Omaha, for a consideration of one dollar and of a transfer 
by the daughter to the wife of this same property. The 
decree found that such transfer of this property was 
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fraudulent and void as to the judgment of the plaintiff 
herein, and directed that said property be sold on execu- 
tion, subject to the encumbrance thereon, and subject to the 
homestead rights of the defendants therein. The court finds 
that the evidence clearly supports this finding by the trial 
judge, and the provision of the decree in reference to this 
homestead property is hereby affirmed. 
AFFIRMED IN PART AND REVERSED IN PART. 


MIKE EGAN, APPELLANT, V. STANDARD OIL COMPANY OF NE- 
BRASKA, APPELLEE. 
272 N. W. 827 
FILED APRIL 2,°1937. No. 29805. 


1. Appeal. An order of a district court setting aside the verdict of 
a jury and granting a new trial is not a final order from 
which a direct appeal may be taken to this court. 

2. Dismissal. Where a plaintiff refuses to again try his case after 
a new trial has been granted, the trial court may properly dis- 
miss the action for want of prosecution. 

APPEAL from the district court for Dawes county: EARL 
L. MEYER, JUDGE. Affirmed. 


Allen G. Fisher and Charles A. Fisher, for appellant. 
W. H. Herdman and Nichols & Johnson, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


CARTER, J. 

This is an action brought by the plaintiff, Mike Egan, 
against the defendant, Standard Oil Company, to recover 
damages for false imprisonment. The jury returned a ver- 
dict for plaintiff for $1,412.60. The trial court set aside the 
verdict and granted a new trial. Plaintiff refused to again 
try the case and stood upon the pleadings and the evidence 
offered. The trial court thereupon dismissed the action, and 
plaintiff appeals. 

The verdict of the jury was returned on April 12, 1934. 
On April 14, 1934, defendant filed its motion for a new 
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trial which was sustained on September 12, 1935. On Oc- 
tober 13, 1934, plaintiff filed a motion for judgment on the 
verdict, which was argued on May 26, 1935, together with 
plaintiff’s motion for a reconsideration of defendant’s mo- 
tion for a new trial and the court’s order sustaining it. 
On October 5, 1935, these motions were overruled and plain- 
tiff’s action dismissed, the court’s order showing that “at 
this present session the plaintiff states that he elects to 
. stand upon his petition and the proof as stating and estab- 
lishing a cause of action for false imprisonment and re- 
fuses to amend his petition to state a cause of action for 
false imprisonment or again try this action on the present 
petition as an action for malicious prosecution only or at 
all.” 

The order of the trial court sustaining defendant’s mo- 
tion for a new trial is not a final order from which a direct 
appeal can be taken to this court. Brown v. Edgerton, 14 
Neb. 458, 16 N. W. 474; Artman v. West Point Mfg. Co., 
16 Neb. 572, 20 N. W. 873; Johnson v. Parrotte, 46 Neb. 
51, 64 N. W. 363; Ward v. Geary, 115 Neb. 58, 211 N. W. 
208. The order of the trial court overruling plaintiff’s mo- 
tion for judgment on the verdict and for a reconsideration 
of the court’s order granting a new trial is not an appeal- 
able order for the same reason. The plaintiff is not, there- 
fore, in position to complain of the court’s rulings on these 
orders on this appeal. 

Did the court err in dismissing plaintiff’s action? Plain- 
tiff failed to have a bill of exceptions settled and filed in 
this appeal. We have no way of knowing what happened 
in the trial court except what is shown by the transcript. 
There it appears that plaintiff refused to again try the case 
after a new trial was granted. Under such circumstances, 
the trial court has but one course to pursue and that is to 
dismiss plaintiff’s case for want of prosecution. This the 
trial court did. There being no error affirmatively appear- 
ing from the record that is before us, we necessarily con- 
clude that the trial court’s action was in all respects proper. 

AFFIRMED. 
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STATE, EX REL. CHARLES SMRHA, DIRECTOR OF THE DEPART- 
MENT OF INSURANCE OF THE STATE OF NEBRASKA, PLAIN- 
TIFF, V. GENERAL AMERICAN LIFE INSURANCE COMPANY, 
DEFENDANT. 
272 N. W. 555 


FILED APRIL 8, 1937. No. 30078. 


1. Action: DECLARATORY JUDGMENTS AcT. Under the uniform de- 
claratory judgments act (Comp. St. 1929, secs. 20-21,140 to 
20-21,155), power is given to this court to declare the rights, 
status, and legal relations of “any person” arising out of stat- 
ute, ete. Held, that the state of Nebraska and executive depart- 
ments Sheree! may seek relief thereunder. 


2. When a concrete, contested issue is presented, 
ciently within this act, where there is a definite assertion of 
legal rights and a positive denial thereof, the required condition 
of pene a justiciable issue is met. 

3. Proceedings under the uniform declaratory 


Sadpments act are governed by applicable established rules of 
pleading. 

4, Insurance. A tax upon gross premiums of foreign insurance 
companies under section 77-902, Comp. St. 1929, is not a tax 
upon property, but is an excise tax on the privilege of doing 
business in this state. 

' Plaintiff may not refuse on ground set out in petition 

to issue certificate of authority to defendant to do business in 

Nebraska. 


Original action by the state against the General American 
Life Insurance Company. Demurrer to petition. Demurrer 
sustained and judgment for defendant. 


John S. Logan and Milton C. Murphy, for plaintiff. 


Loren H. Laughlin, Allen May and John R. Griffiths, for 
defendant. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


PAINE, J. 

This is an original action, praying for a declaratory 
judgment and decree of this court adjudging $4,623.59, 
with interest, due as gross premium tax from defendant 
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to plaintiff, and also finding that plaintiff is authorized to 
refuse to issue a certificate of authority if defendant fails 
to pay said sum. 

This original proceeding in this court is brought under 
authority of section 2, art. V of the Constitution as 
amended, giving this court jurisdiction in all cases relat- 
ing to revenue. The action is alleged to be within the pro- 
visions of the uniform declaratory judgments act, as found 
in sections 20-21,140 to 20-21,155, inclusive, Comp. St. 
1929. 

The action was begun in this court on January 12, 1937, 
by the State of Nebraska, ex rel. Charles Smrha, director 
of the department of insurance, as plaintiff, filing an appli- 
cation for leave to file petition for declaratory judgment 
against General American Life Insurance Company, a cor- 
poration, defendant, and on February 19, 19387, said plain- 
tiff filed an amended petition, and on February 23, 1937, 
the defendant filed a demurrer to such amended petition. 

The amended petition alleges that the Missouri State 
Life Insurance Company, hereinafter referred to as the 
old company, was first licensed to do business in the state 
of Nebraska March 11, 1902, and thereafter, on or before 
March 1 in each year, made the annual statements required 
by law, and paid into the state treasury 2 per cent. of the 
gross amount of premiums received by it during the pre- 
ceding calendar year for business done in Nebraska. The 
last date said gross premium tax was so paid by said old 
company was at the time of filing its annual report on 
March 1, 1933, which made annual statement for the full 
year 1932; that 2 per cent. of the gross premiums collected 
in Nebraska from January 1, 1933, to September 7, 1933, 
amounted to the sum of $4,623.59; that the superintendent 
of the insurance department of the state of Missouri, pur- 
suant to an order of court, had taken over said old company 
and all of its assets, and on September 7, 1933, he had en- 
tered into a written contract and purchase agreement with 
the General American Life Insurance Company, defendant 
herein, by which said defendant company acquired title to 
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all of the assets of the old company, and said contract pro- 
vided, as part of the consideration, that the defendant 
would assume and agree to pay all lawful taxes and debts 
due by the old company to the United States, the state of 
Missouri, and to all other states in which the old company 
did business; that the plaintiff herein has made repeated 
demands upon the defendant to pay said unpaid taxes upon 
the gross premiums collected, which taxes amounted to 
$4,623.59 with interest at 7 per cent. from March 1, 1934, 
and defendant denies liability therefor, either on the part 
of the old company or on the part of the defendant com- 
pany under the assumption agreements, and denies that the 
plaintiff has any lawful right to revoke the authority of 
the defendant to do business in Nebraska by reason of the 
nonpayment thereof. The plaintiff alleges that it is charged 
by law with the enforcement of section 77-902, Comp. St. 
1929, and that the defendant, in disregard of said section of 
the statute, has failed to pay the same, and plaintiff has 
notified defendant that, unless said taxes are paid prior to 
March 1, 1987, its certificate of authority will be revoked 
and said defendant will be prohibited from conducting any 
business of any kind in the state of Nebraska. 

The amended petition further alleges that the defendant 
denies the authority of the director of the department of 
insurance to revoke said certificate of authority and pro- 
hibit the defendant to continue in business in Nebraska, 
and that defendant would suffer severe loss and injury by 
any attempt to exercise such power and authority on the 
part of the director of the department of insurance. It is 
further alleged that there is an actual controversy between 
the parties, and that the two justiciable issues presented 
are: (1) Whether said gross premium taxes, in the 
amount of $4,623.59, with interest at 7 per cent. from 
March 1, 1934, are now due and owing from defendant to 
plaintiff ; (2) whether by reason of the failure of the de- 
fendant to pay said amount of taxes the director of plain- 
tiff has the power and authority to revoke the certificate of 
authority of defendant company to continue in business in 
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Nebraska, and the plaintiff prays for a declaratory judg- 
ment of the supreme court determining the issues involved. 

To this amended petition the defendant company files its 
demurrer, alleging that-said amended petition does not 
state facts sufficient to constitute a cause of action for a 
declaratory judgment as prayed, and further alleging that 
the old company was not transacting business in Nebraska 
in 1934, and therefore was not required to make, and did 
not make, an annual statement required under said section 
77-902, and that the tax of 2 per cent. of the gross amount 
of the premiums received by the old company up to Sep- 
tember 7, 1933, which is sought to be imposed upon the 
defendant company by reason of its assumption of all law- 
ful taxes due the state of Nebraska from the old company is 
unconstitutional, unlawful, and void as an attempt to collect 
a privilege or license tax for a privilege or license not 
asked or granted, and is an attempt to deprive the defend- 
ant company of its property without due process of law, 
contrary to section 3, art. I of the Constitution, and con- 
trary to section 1 of the Fourteenth Amendment to the 
Constitution of the United States of America. 

It is further set out in said demurrer that domestic life 
insurance companies, incorporated under the laws of the 
state of Nebraska under the provisions of section 77-904, 
Comp. St. 1929, were only required to pay four mills upon 
the gross premiums collected in the state during the pre- 
ceding calendar year, less reinsurance paid on Nebraska 
business and dividends paid policyholders in Nebraska dur- 
ing that period, which taxes were in lieu of all other taxes 
upon intangible property, and the requirement under said 
section 77-902 that the defendant should pay 2 per cent. 
of the gross amount of premiums received by it during 
1933 on business done in the state of Nebraska is uncon- 
stitutional, unlawful, and void, in that a tax is thereby im- 
posed upon the defendant which tax is greater than that 
imposed upon similar domestic insurance corporations, and 
which tax is in lieu of other intangible taxes, and which 
therefore discriminates against this defendant in favor of 
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similar domestic insurance corporations, contrary to sec- 
tion 1, art. I, and section 1, art. VIII of the Constitution of 
Nebraska, and contrary to section 1 of the Fourteenth 
Amendment to the Constitution of the United States, and 
that therefore said section 77-902 is unconstitutional, un- 
lawful and void. 

We deemed it necessary to present this brief summary 
of the amended petition and the general demurrer thereto 
by defendant. 

The plaintiff in this action is an executive department of 
the state of Nebraska, and section 20-21,141, Comp. St. 
1929, provides that ‘“‘any person” may have any legal ques-' 
tion determined under the uniform declaratory judgments 
act. Does the plaintiff have a right to bring this action? 

In Moeller, McPherrin & Judd v. Smith, 127 Neb. 424, 
255 N. W. 551, it was held that “any taxpayer’ who had 
an actual and justiciable controversy was entitled to have 
such controversy determined under this act, and the first 
proposition of law presented by the defendant is whether 
the legislature intended to include the state under the 
term “any person.” 

There are a multitude of cases on both sides of this 
proposition, and many cases hold that “person” in its legal 
and ordinary significations does not embrace a state. See the 
several] editions of Words and Phrases under title “Person.” 

Many decisions hold that the term “person,” as used in 
acts of congress touching internal revenue, does not include 
a state. But, in Huffman v. State Roads Commission, 152 
Md. 566, 137 Atl. 358, it is said that the word “person” 
does not ordinarily include state, yet it may where such in- 
tention is manifest by the provision of the legislative act. 

Section 20-21,151, Comp. St. 1929, reads as follows: “This 
act is declared to be remedial; its purpose is to settle and 
to afford relief from uncertainty and insecurity with re 
spect to rights, status and other legal relations; and is to 
be literally (liberally) construed and administered.” 

Since the uniform declaratory judgments act gives power 
to this court to declare the rights, status and legal relations 
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of “any person” arising out of any contract in writing, or 
in construing the terms of a statute, ordinance, or fran- 
chise, in either the affirmative or negative form and effect, 
and bearing in mind that the act is to be liberally construed, 
then it seems to this court that, if the state itself or any 
department thereof has an actual and justiciable contro- 
versy with respect to its legal rights growing out of a 
revenue statute, then under section 20-21,141, Comp. St. 
1929, the state is embraced under the expression “any per- 
son.” See Lynn v. Kearney County, 121 Neb. 122, 236 N. 
W. 192, in which Justice Good reviewed briefly the history 
of the declaratory judgments act. 

We will next consider: Is the question presented justici- 
able? We realize that test cases are often arranged where 
only information is sought on a pretended controversy, but 
courts look with disfavor on such moot cases. Ha Parte 
Steele, 162 Fed. 694; 31 Columbia Law Review, 561; State 
v. Dunbar State Bank, 119 Neb. 571, 230 N. W. 452; Ban- 
ning v. Marsh, 124 Neb. 207, 245 N. W. 775. However, in 
the case at bar a concrete, contested issue is presented, 
where there is a definite assertion of certain legal rights 
and a positive denial thereof, and we find a condition of 
justiciability established. Dobson v. Ocean Accident & 
Guarantee Corporation, 124 Neb. 652, 247 N. W. 789. 

The third, fourth and fifth propositions of law set out in 
the brief of defendant relate to the procedure under our 
declaratory judgments act, and whether the defendant may 
protect all its rights by filing only a general demurrer, as 
in this case, or should join issues with an answer. 

In Newsum v. Interstate Realty Co., 152 Tenn. 302, 278 
S. W. 56, it was specifically held: “Proceedings under the 
declaratory judgments act are governed by applicable estab- 
lished rules of pleading.” 

In School District of Omaha v. Gass, 181 Neb. 312, 267 
N. W. 528, the school district of the city of Omaha brought 
an original action against the members of the Nebraska 
state liquor control commission and other state officers, 
and the defendants filed a joint answer, admitting the al- 
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legations of the petition, and joined in the prayer of plain- 
tiff that the court enter a declaratory judgment establish- 
ing the rights and status of the parties, and a judgment was 
entered for the defendants. 

In Arlington Oil Co. v. Hall, 130 Neb. 674, 266 N. W. 
583, being an original action for a declaratory judgment, 
the cause came on for hearing upon a motion to dismiss the 
petition, which was sustained. The court stated that, if a 
declaratory judgment would not terminate the controversy 
arising between the parties, it would dismiss the proceed- 
ing. 

Smithberger v. Banning, 129 Neb. 651, 262 N. W. 492, 
was first heard upon demurrers to plaintiffs’ and interven- 
er’s petitions, and the demurrers were overruled, and the 
defendants electing to plead no further, a judgment was 
thereupon entered in favor of the plaintiffs. The matter 
came before the court again in Smithberger v. Banning, 
130 Neb. 354, 265 N. W. 10, upon the motion of defendants 
to dismiss the petitions of intervention, which motions 
were sustained. 

In the case at bar, during the argument counsel were 
asked whether there was any agreement as to this court 
entering a final judgment disposing of this case, and it was 
agreed by the counsel that that was the understanding, and 
that a declaratory judgment should be entered which will 
terminate the controversy. 

Section 77-902, Comp. St. 1929, was first enacted as sec- 
tion 59, ch. 73, Laws 19038, and became effective on Septem- 
ber 1, 1908. The old company was first licensed to do busi- 
ness in Nebraska on March 11, 1902, and thereafter on the 
first day of March each year, up to and including March 1, 
1933, it made its annual statement and paid into the treas- 
ury of the state of Nebraska the 2 per cent. of the gross 
premiums received by it during the preceding calendar 
year. 

_ This law was discussed by Chief Justice Sullivan in the 
case of State v. Fleming, 70 Neb. 523, 97 N. W. 1063, in 
which it was said: “The question to be decided in these 
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eases is not whether particular provisions of chapter 73 of 
the laws of 1903 are valid or ideally just, but whether the 
act, considered as a whole, is a constitutional expression 
of the legislative will. Objection is specially urged against 
those sections of the act defining the manner in which in- 
surance companies are to be taxed, and it is said that the 
law discriminates against the property of foreign insur- 
ance companies and in favor of domestic corporations of 
that character. Relating to the provisions of sections 59 
and 60, it is plain that the tax of 2 per cent. upon the gross 
earnings of the companies mentioned in these sections is a 
tax imposed, not upon their property, but upon their priv- 
ilege of doing business in this state. That the state may im- 
pose such conditions and limitations upon foreign corpora- 
tions seeking the privilege of conducting their business in 
this state as it sees fit, is not a question open to discussion. 
Such companies have no authority to transact business in 
this state without the consent of the state, and, when they 
seek the privilege, they must comply with the conditions 
imposed. After coming here, their property must be dealt 
with on terms of equality with the property of the citizen. 
It is subject to no further burden in the way of taxation 
than is imposed upon the resident, but, for the privilege of 
doing business here, they must submit to such conditions as 
the legislature sees fit to impose. * * * The tax complained 
of is not in any sense a tax upon the property of these cor- 
porations, but a privilege tax and, as such, is wholly unob- 
jectionable.” 

In Aachen & Munich Fire Ins. Co. v. City of Omaha, 72 
Neb. 518, 101 N. W. 3, it was said: “A tax upon the gross 
amount of premiums received by a foreign fire insurance 
company during the preceding year * * * is not a tax upon 
property.” 

The 2 per cent. gross premium tax on foreign insurance 
companies transacting business in Nebraska, as provided in 
said section 77-902, Comp. St. 1929, is an excise tax on the 
privilege of doing business in the state of Nebraska. If 
this were not true, such taxes would be unconstitutional as 
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discriminatory and violative of the due process and equal 
rights clauses of both the state and federal Constitutions. 

Having thus reached the conclusion that the tax sought to 
be collected by plaintiff is a prospective privilege tax for 
the year 1934, it never became a valid obligation against 
the defendant, because the old company, which had failed 
and been taken over and sold by the superintendent of the 
insurance department of Missouri, never asked for the 
right to sell insurance in Nebraska for that year. 

We will now consider the question whether defendant, 
because of nonpayment of the $4,623.59 and interest, can 
be denied a certificate of authority to do business in Ne- 
braska. This court has recently had a somewhat similar 
question before it in the case of Continental Ins. Co. v. 
Smrha, 131 Neb. 791, 270 N. W. 122, and it was there said: 
“The principal contention of the appellants, however, is 
that the inclusion in the act of the provision that ‘no cer- 
tificate shall be issued to any such company, authorizing it 
to do or continue in business in this state while any such tax 
remains due and unpaid’ makes the tax a franchise or priv- 
ilege tax, and that, as such, it meets constitutional require- 
ments. It is the settled law that a state may, subject to 
constitutional restrictions, tax a foreign corporation for the 
privilege of doing business within the state. 61 C. J. 340.” 

The old company owed the money set out, and could not 
have received a certificate of authority to do business with- 
out paying the amount, but it did not file any annual re- 
port, and it neither sought nor obtained such authority, 
but we hold that the newly-incorporated company, the de- 
fendant herein, is not obligated to pay this privilege tax. 
‘To hold otherwise would give the statute unconstitutional 
aspects aud impose a privilege tax where no privilege was 
asked or obtained. 

The demurrer of the defendant is sustained, and judg- 
ment entered that the defendant is not indebted to the 
‘plaintiff in the sum of $4,623.59 with interest, or any part 
thereof, under section 77-902, Comp. St. 1929, and that the 
-plaintiff, because of the nonpayment of said sum, is not 
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authorized to revoke the certificate of authority of the de- 
fendant to do business in the state of Nebraska, or to re 
fuse on that ground alone to issue a new certificate of 
authority for the license year commencing April 1, 1937, 
providing defendant company makes all proper reports and 
pays the proper fees required by law. 

DEMURRER SUSTAINED AND JUDGMENT ENTERED. 


JACOB SLOSBURG, JR., APPELLEE, V. CHESTER E. HUNTER, AP- 
PELLANT. 
272 N. W. 571 


FILED APRIL 8, 1937. No. 29909. 


1, Pleading. A general demurrer admits the truth of all facts 
well pleaded. 

2. Mortgages: Moratorium. In a suit at law on a note secured 
by mortgage, defendant is not entitled to a moratory stay when 
the mortgage liens equal or exceed the value of the mortgaged 
premises. 

3. Appeal. In the absence of a bill of exceptions or special find- 
ings, the only question that this court will consider is the 
sufficiency of the pleadings to sustain the judgment. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


Carl F. Benjamin, for appellant. 


Eugene N. Blazer, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, PAINE and 
CARTER, JJ., and MESSMORE, District Judge. 


Goss, C. J. 

Defendant appeals because the district court denied his 
application for a moratory stay of execution in a suit at 
law on a note given by him and secured by his mortgage on 
real estate. 

Suit on the note for $3,000, dated March 25, 1932, made 
by defendant in favor of plaintiff, was commenced January 
26, 1935. It resulted in a judgment for plaintiff February 
13, 1936, for $3,426.40, with interest at 6 per cent. from 
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that date and costs. On the same day defendant filed his 
motion for a moratory stay. The motion disclosed for the 
first time in the record that “the action is based upon a 
promissory note which is secured by a real estate mortgage 
upon real estate situated in Douglas county, Nebraska.” 

The record contains no bill of exceptions. The petition 
shows that it was a plain suit at law on a promissory note 
with no indication that the note was secured. The tran- 
script contains no answer of defendant on the merits, but 
the order containing the judgment on the note shows that 
both parties appeared by their respective counsel, waived 
a jury, and submitted the cause upon the pleadings, the 
evidence adduced and arguments of counsel. 

On February 28, 1936, plaintiff pleaded to defendant’s 
motion for stay of execution by filing what is entitled 
“Objections to Motion,” consisting of thirteen paragraphs 
in which he alleged, among other things, that the note upon 
which judgment was entered was secured by a mortgage 
upon two lots in Bemis Park, an addition to the city of 
Omaha, subject to a mortgage to the Penn Mutual Life 
Insurance Company; that the latter company had foreclosed 
its mortgage and had a decree for $4,961.02, with interest 
at 10 per cent. from March 1, 1935; that plaintiff did not 
enter any appearance nor take any part in any of the pro- 
ceedings to foreclose the mortgage of the Penn Mutual Life 
Insurance Company on the premises; and that the property 
is of insufficient value to satisfy the decree of the Penn 
Mutual Life Insurance Company. Plaintiff alleges in the 
objections that evidence in support of the facts alleged will 
be presented to the court by affidavits or otherwise at the 
time of the hearing. 

To the above allegations of fact defendant filed a de- 
murrer on March 38, 19386, on the ground that they do not 
constitute a legal objection to the right of defendant to a 
stay of proceedings. On March 4, 1936, the cause came on 
for hearing and the court overruled the demurrer. The 
order then says: “Thereupon this cause is submitted to the 
court upon the application of defendant for a moratory 
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stay. Upon consideration whereof, being fully advised in 
the premises, the court finds that the facts do not bring this 
case within the moratorium statute and that the request of 
defendant for a moratorium and stay of execution should 
be denied.”” From this order the appeal was taken. 

The order is not very explicit as to exactly what hap- 
pened, but it is clear that the stay was denied. Either (1) 
defendant elected to stand upon his demurrer or (2) evi- 
dence was taken by the court satisfying the court from the 
“facts” that the case was not one in which the stay should 
be allowed. If the former, then defendant, by his demurrer, 
admitted that the mortgage security was not adequate to 
pay the Penn Mutual first mortgage and plaintiff’s mort- 
gage. A general demurrer admits the truth of all facts 
well pleaded. Carter v. Carrell, 124 Neb. 542, 247 N. W. 
348. If the latter, then plaintiff has brought here no bill 
of exceptions from which we can review the evidence or 
the hearing to determine whether defendant has any equity 
in the property. In other words, if defendant stood on his 
demurrer, he had admitted on the record that, in the 
language of the moratory statutes of 1933, and as extended 
in 1935, “good cause has been shown to the contrary;’ if 
evidence was taken which satisfied the trial court that he 
was not entitled to the stay, defendant has not so perfected 
his appeal as to allow the judgment to be reviewed on that 
evidence. In either case, it results in an affirmance of the 
judgment. 

In a suit at law on a note secured by mortgage, the de- 
fendant is not entitled to a moratory stay when the mort- 
gage liens equal or exceed the value of the mortgaged prem- 
ises. Hrickson v. Hansen, 129 Neb. 806, 263 N. W. 182; 
Clark v. Hass, 129 Neb. 112, 260 N. W. 792. 

In the absence of a bill of exceptions or special findings, 
the only question that this court will consider is the suffi- 
ciency of the pleadings to sustain the judgment. Plantz v. 
Peony Park, 129 Neb. 338, 261 N. W. 826. 

The judgment of the district court is 

AFFIRMED. 
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LINDEN N. ELSON, APPELLEE, V. ANDRO NELSON: CURTIS 
STATE BANK, APPELLANT. 
272 N. W. 551 


FILED APRIL 8, 1937. No. 29938. 


1, Statute of Frauds. “Where goods, money, or services are fur- 
nished to a third person, at the request and on the credit of 
the promisor, the undertaking is original and the promisor will 
be liable although the promise is not in writing.” Peyson v. 
Conniff, 32 Neb. 269, 49 N. W. 340. 

2. Appeal: IssuES. A case must be tried in the district court 
upon the issues tried in the lower court. If the identity of the 
cause of action is preserved in the petition it is sufficient. 

APPEAL from the district court for Frontier county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


F. J. Schroeder, for appellant. 
Frank B. Morrison, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


Goss, C. J. 

Plaintiff recovered a judgment against defendant Curtis 
State Bank for threshing wheat and said defendant ap- 
pealed. 

The petition alleged that plaintiff entered into an oral con- 
tract with defendant bank to thresh certain wheat at seven 
cents a bushel; the wheat belonged to Andro Nelson and 
the bank held a chattel mortgage upon all grain grown by 
him in certain described land; thereafter plaintiff threshed 
1,656 bushels of wheat on which the bank held the mort- 
gage; plaintiff asked judgment against the bank for $115.- 
92. Andro Nelson is named as a defendant in the title, but 
the petition does not ask any judgment against him. 

Defendant bank moved to strike the petition on the 
ground that it was an appeal from the county court and the 
issues as set forth in the petition were different from those 
in the county court; that Andro Nelson was a defendant in 
the county court and only the bank is a defendant here. 
The motion was overruled. 
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Then the bank filed a general demurrer to the petition. 
It was overruled. 

For its answer the bank denied that it contracted to pay 
plaintiff, but alleged that plaintiff had contracted with 
Andro Nelson to thresh his barley for five cents a bushel 
and his wheat for seven cents a bushel; that, after thresh- 
ing part of the grain, plaintiff asked this defendant if it 
would see that the threshing of the grain would be paid for, 
and this defendant told plaintiff it would allow Andro 
Nelson to retain from the proceeds of the grain already 
threshed and to be threshed enough to pay plaintiff for the 
threshing; that, after the grain was threshed and sold, this 
defendant allowed Nelson to retain $454.80 to pay plain- 
tiffs threshing bill and other bills; that this defendant 
never agreed in writing to pay plaintiff, and that any 
agreement in that behalf was oral and is void under the 
statute of frauds; that this action was begun in the county 
court against Andro Nelson and the bank and was there 
dismissed as to both defendants, but no appeal was taken 
as to Andro Nelson; and that the bank, which was a guaran- 
tor only according to the bill of particulars in the county 
court, is therefore discharged; and that the allegations of 
the petition here are upon an alleged different and distinct 
cause of action. 

The reply was in effect a general denial’ of new matter 
stated in the answer. 

The cause was tried to a jury, which rendered a verdict 
for $109.55 against defendant bank. The transcript does 
not contain the instructions. The bank’s motion for judg- 
ment notwithstanding the verdict was overruled and judg- 
ment was entered on the verdict. 

Errors relied upon for reversal are that the court erred 
in overruling appellant’s motion to strike the petition, erred 
in overruling the demurrer, erred in overruling the motion 
for judgment notwithstanding the verdict, and erred in 
overruling the motion for a new trial; that the judgment is 
not sustained by sufficient evidence, and the verdict and 
judgment are contrary to law. 
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Appellant claims that the oral agreement was void be- 
cause it was an oral agreement to pay the debt of another. 
Comp. St. 1929, sec. 36-202. 

Peyson v. Conniff, 32 Neb. 269, 49 N. W. 340, laid down 
this rule: “Where goods, money, or services are furnished 
to a third person, at the request and on the credit of the 
promisor, the undertaking is original and the promisor 
will be liable although the promise is not in writing.” 
That case involved the services of a doctor to one who had 
been injured in a saloon, the proprietor of which had orally 
agreed to pay the charges. Many cases from other jurisdic- 
tions were cited to support the rule announced and the 
court there said: ‘‘The rule here stated in substance was 
sustained by this court in Fitzgerald v. Morrissey, 14 Neb. 
198, and Clopper v. Poland, 12 Neb. 69, in each of which it 
was held that where the leading object of a party, promis- 
ing to pay the debt of another, is to promote his own in- 
terests and not to become guarantor, and the promise is 
made on sufficient consideration, it will be valid although 
not in writing.” 

The rule stated in Peyson v. Conniff, supra, was made a 
syllabus point in Williams v. Auten, 62 Neb. 832, 87 N. W. 
1061, and has never been changed so far as we can discover. 

The promise of the bank to pay for the threshing was a 
direct promise to pay. It was based upon a good considera- 
tion, was an original undertaking, did not come under sec- 
tion 36-202, Comp. St. 1929, and was, therefore, not re- 
quired to be in writing. It was established by sufficient 
evidence and supports the verdict upon which judgment 
was rendered. 

The errors claimed and sought to be raised by the motion 
to strike, and by the demurrer to the petition, go to the 
identity of the cause of action set out in the bill of particu- 
lars in the county court and that set out in the petition in 
the district court. This question is to be determined by a 
comparison of the two pleadings. Coleman v. Spearman, 
Snodgrass & Co., 68 Neb. 28, 93 N. W. 983. If the identity 
of the cause of action is preserved it is sufficient. Jacob 


VoL. 132] JANUARY TERM, 1937 535 
Bodkin v. State 


North & Co. v. Angelo (on rehearing), 75 Neb. 381, 110 N. 
W. 570. Without going into details, we have compared the 
two pleadings and find no prejudicial difference in them. 
Under the mandate of section 20-853, Comp. St. 1929, we 
“must disregard any error or defect in the pleadings or 
proceedings which does not affect the substantial rights of 
the adverse party ; and no judgment shall be reversed or af- 
fected by reason of such error or defect.” 

We have examined the errors claimed and determine that 
the judgment of the district court was right. It is 

AFFIRMED. 


A. R. BODKIN v. STATE OF NEBRASKA. 
272 N. W. 547 


Fitep APRIL 8, 1937. No. 29918. 


1. Intoxicating Liquors: SALES TO MINORS. Government has an 
interest in the welfare of minors, as public wards, and the 
state and the city of Lincoln have power to adopt consistent 
regulations to protect them from the sale of intoxicating 
liquors. 
Statutes: CONSTRUCTION. It is the duty of the courts to har- 
monize state and municipal legislation, if permissible in view 
of all legislative enactments on the same subject. 
8. Municipal Corporations: ORDINANCES: VALIDITY. In testing the 
validity of a city ordinance challenged as “inconsistent” with 
a state statute, that word should be defined to mean contra- 
dictory in the sense that the two legislative provisions can- 
not coexist, not mere lack of uniformity in detail. 
A city ordinance prohibiting the sale 
of intoxicating liquor to minors is not void as being “incon- 
sistent” with a state statute prohibiting the sale of intoxicating 
liquor to minors, knowing them to be such. 


to 


ERROR to the district court for Lancaster county: 
ELLWoop B. CHAPPELL, JUDGE. Affirmed. 
Bruce Fullerton, for plaintiff in error. 


Wiliam H. Wright, Attorney General, Loren H. Laughlin, 
George A. Piper and H. B. Porterfield, contra. 
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Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


ROSE, J. 

In a prosecution by the state in the municipal court of 
the city of Lincoln, A. R. Bodkin, defendant, was convicted 
of selling intoxicating liquor to a minor in violation of a 
city ordinance. Upon appeal to the district court he was 
found guilty of the same offense and sentenced therefor. 
The record of his conviction was presented to the supreme 
court for review. 

In an elaborate brief and in an oral argument at the bar 
the sentence of the district court was challenged as er- 
roneous on the asserted ground that the ordinance under 
which defendant was convicted is invalid as being incon- 
sistent with provisions of the Constitution and state stat- 
utes. The ordinance assailed provides: 

“No person shall, within the city, sell or give any alco- 
holic liquors to, or procure any such liquor for, or permit 
the sale or gift of any such liquor to, or the procuring of 
any such liquor for, any minor or any person who is men- 
tally incompetent or any person who is physically or men- 
tally incapacitated due to the consumption of such liquors.” 
Municipal Code, 1936, sec. 19-2038. 

The state statute on the same subject reads thus: 

“No person, who holds a license to sell alcoholic liquors 
as a retailer, manufacturer or distributor, shall permit the 
sale or gift to, or procuring for, any such liquors to any 
minors, to any person who is mentally incompetent, or to 
any person who is physically or mentally incapacitated due 
to the consumption of such liquors, knowing them to be 
such.” Comp. St. Supp. 1985, sec. 53-338. 

The city of Lincoln is governed by a home rule charter 
adopted under a constitutional grant which permitted it to 
“frame a charter for its own government, consistent with 
and subject to the Constitution and laws of this state.” 
Const. art. XI, sec. 2. The home rule charter itself grants 
municipal power “To make all such ordinances, by-laws, 
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rules and regulations not inconsistent with the laws of the 
state as may be expedient, in addition to the special powers 
in this article enumerated, maintain the peace, good gov- 
ernment, and welfare of the city.” Home Rule Charter, art. 
2, sec. 50. 

The statute makes it unlawful for a licensee to sell alco- 
holic liquors to minors “knowing them to be such” and the 
ordinance provides that ‘““No person shall, within the city,” 
sell any alcoholic liquors to minors. Does the difference be- 
tween sales to minors “knowing them to be such” and 
“sales to minors” amount to such an inconsistency as to 
make the ordinance void? Both prohibitions are legislative 
in character. Neither Constitution nor statute contains a 
direct prohibition against the enactment of an ordinance 
forbidding the sale of intoxicating liquor to a minor 
whether known to be such or not. In Lincoln, a populous 
educational center, where throngs of students attend school, 
many of them minors away from parental care in a new 
environment, the city lawmakers were prompted to adopt 
a stricter regulation than that provided by statute for the 
protection of minors generally from the sale of intoxicating 
liquors. On this subject the public policy of the state and 
the city is the same. The evils against which the legislation 
is directed are the same. The legislative purposes do not 
differ. The protection of minors from dangers of intoxicat- 
ing liquors and from the traffic therein is the worthy aim 
of the lawmakers in both jurisdictions. Minors are wards 
of the state. In their welfare the government is interested. 
Geary v. Geary, 102 Neb. 511, 167 N. W. 778. They are en- 
titled to governmental protection. State v. Young, 121 Neb. 
619, 237 N. W. 677. Power to legislate in their behalf has 
been committed by law to the municipality as shown by the 
home rule charter of Lincoln. The duty of the court to 
harmonize state and municipal legislation if permissible in 
view of all enactments on the same subject has always been 
recognized. The words “consistent” and “inconsistent,” 
appearing in the Constitution or statutes under considera- 
tion, are used in a sense applicable to legislation. “Incon- 
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sistent” in that connection means contradictory in the 
sense of legislative provisions which cannot coexist, not 
mere lack of uniformity in detail. City of Mobile v. Collins, 
24 Ala. App. 41, 130 So. 369. In this interpretation the city 
ordinance is not inconsistent with the Constitution or stat- 
utes. Having reached this unanimous conclusion on the 
question considered, there is no reversible error apparent 
in the proceedings and judgment below. 
AFFIRMED. 


IN RE ESTATE OF JOSHUA P. GIBBONS. 
NATHAN P. MCDONALD, APPELLEE, V. BERTRAND C. GIB- 
BONS, TRUSTEE, APPELLANT. 
272 N. W. 553 


Finep APRIL 8, 1937. No. 29932. 


1. Judgment for plaintiff in law action against defendants, as 
trustees of an express trust, should run against defendants in 
their trust capacity. 

2. Trusts. Trustees of an express trust owe a duty to preserve 
and protect the trust property against unjust claims. 

Where actions for recovery of unjust claims are 
commenced against trustees in their trust capacity, it is their 
duty to employ counsel to defend against such actions. 
ATTORNEY’S FEES. Attorney, employed by one of two 
trustees of an express trust to defend in actions instituted 
against such trustees, based on unjust claims, who accepts 
employment and succeeds in freeing the trustees from liability 
in such actions, is entitled to reasonable compensation for such 
legal services from such trustees. 


APPEAL from the district court for Buffalo county: 
BRUNO O. HOSTETLER, JUDGE. Reversed, with directions. 


co 


Dryden, Dryden & Jensen, for appellant. 
Nathan P. McDonald and M. H. Worlock, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


GOOD, J. 
From an adverse judgment in the county court, Bertrand 
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C. Gibbons, as trustee, prosecuted error. The district court 
dismissed his petition in error, and he has appealed. 

From the record we glean the following facts: Joshua 
P. Gibbons died testate, devising and bequeathing some, or 
possibly all, of his property, after payment of debts, to 
Bertrand C. Gibbons and Cecil H. Gibbons, as trustees 
for the administration of the trust provided for in his will. 
While the record does not clearly show, it does inferentially 
appear that the estate of Joshua P. Gibbons has been 
settled, and the property turned over to the trustees named 
in his will. It appears that a number of actions were be- 
gun in the county court and the justice court against the 
trustees in their trust capacity. Cecil H. Gibbons, one of 
the trustees, employed plaintiff in this action to represent 
them as an attorney in defending against those actions. 
Bertrand C. Gibbons did not join in the employment of 
plaintiff. Plaintiff as attorney was successful in freeing the 
trustees from any liability in the several actions that had 
been brought against them in the county court and justice 
court. He was not paid his fees for legal services and 
brought this action in the county court against both 
trustees, in their capacity as such trustees, to recover the 
reasonable value of his services. The petition in the county 
court was entitled: 

“In the Matter of the Estate of Joshua P. Gibbons. 
“Nathan P. McDonald, Plaintiff, 
v. 

“Bertrand C. Gibbons and Cecil H. Gibbons, as trustees 
of the estate of Joshua P. Gibbons under the last will and 
testament of Joshua P. Gibbons, Deceased, Defendants.” 

In his petition plaintiff alleged that he had been em- 
ployed to perform the legal services ; that he had performed 
them, and, as a result of his labors, defendants had been 
freed from liability in the several actions; that the reason- 
able value of his services was so much, and he prayed 
judgment for that amount. Clearly, the action was one at 
law to recover a specific amount against the trustees as 
such. The first part of the caption above recited was mere 
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surplusage. However, it seems, possibly, to have misled 
the county court. The journal entry of the judgment re- 
cites: “In the Matter of the Estate of Joshua P. Gibbons, 
Deceased. Order for Hearing on Claim.” In its findings, 
the court recites: 

“From the evidence the court finds that the services of 
said Nathan P. McDonald were rendered for said estate 
and were beneficial to all concerned, and that said services 
are of the reasonable value of $303.15, and that the ob- 
jections thereto are overruled. * * * 

“It is adjudged and decreed by the court that said claim 
of said Nathan P. McDonald be and the same hereby is al- 
lowed and ordered paid out of any trust funds in said 
estate. To which Bertrand C. Gibbons excepts.” 

The form of the journal entry of the judgment clearly 
indicates that the county court believed that it was allowing 
a claim against the estate of Joshua P. Gibbons, deceased, 
while that estate had. been closed and the action was 
against the trustees in their trust capacity. 

In his petition in error filed in the district court, Bertrand 
C. Gibbons complains that the county court erred in at- 
tempting to render a judgment against the estate of Joshua 
P. Gibbons, deceased, and that the district court, therefore, 
erred in dismissing his petition in error. Clearly, the ac- 
tion in the county court was one against the trustees in 
their trust capacity, and, if judgment should have been 
rendered for plaintiff, it should have been rendered against 
the trustees as such. We think that, if an attempt were 
made to enforce the judgment as entered and execution is- 
sued thereon, there would be no means of enforcing or col- 
lecting it. Certainly, if the estate of Joshua P. Gibbons has 
been closed and the property is in the hands of the trustees, 
such judgment could not be enforced against the trustees, 
because it does not run against them, and there is no prop- 
erty in the estate of Joshua P. Gibbons, deceased, as that 
estate has been closed. We think the transcript filed in the 
district court discloses that the county court committed 
error, and the district court, therefore, erred in dismissing 
the petition in error. 
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Appellant also alleges that the district court erred in 
dismissing his petition because the record shows the em- 
ployment of plaintiff by only one of two trustees. It may 
be conceded it is a general rule that, where there are two 
or more joint trustees of a trust, all should act together, 
unless the trust instrument otherwise provides. However, 
to this rule there are some exceptions. Trustees of an ex- 
press trust owe a duty to preserve and protect the trust 
property against unjust claims, and where actions for re- 
covery of unjust claims are commenced against such trus- 
tees in their trust capacity, it is their duty to employ coun- 
sel to defend against such actions. In the instant case, it ap- 
pears from the record that unjust claims were being as- 
serted against the trustees. One of the trustees alone pro- 
cured the services of an attorney, who succeeded in protect- 
ing the trust property in the hands of the trustees against 
unjust claims. The trustees accepted and received the bene- 
fits of such legal services. 

Where an attorney is employed by one of two trustees of 
an express trust to defend in actions against such trustees 
which are based on unjust claims and is successful in free- 
ing the trustees from liability in such actions, he is en- 
titled to reasonable compensation for his legal services from 
such trustees. This same principle was applied in Follmer 
v. State, 94 Neb. 217, 142 N. W. 908. In that case a mem- 
ber of the board of educational lands and funds, which 
board consisted of five members, employed an attorney to 
represent the board, and such attorney rendered valuable 
services, which were received by the board, and it was held 
that the fact that the attorney was not formally employed 
by the board was immaterial, and that he was nevertheless 
entitled to compensation for services which were rendered 
for and on behalf of the board. 

For the error above pointed out, the judgment of the dis- 
trict court is reversed and the cause remanded to the dis- 
trict court, with directions to sustain the petition in error 
and set the cause down for trial in that court. 

REVERSED. 
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G. E. PETTERS, APPELLANT, V. GORDON H. STORM, APPELLEE. 
272 N. W. 409 


FILED APRIL 8, 1937. No. 29860. 


Mortgages: RELEASE. A mortgagee who releases a mortgage, as to 
all lands therein described, to a grantee of the mortgagor 
without the latter’s consent, cannot hold such mortgagor per- 
sonally liable for the debt secured when the actual value of 
the lands so released exceeds or equals the indebtedness secured 
by such mortgage. 


APPEAL from the district court for Scotts Bluff county: 
GEORGE W. IRWIN, JUDGE. Affirmed. 


George C. Porter, for appellant. 
F, J. Reed, contra. 


Heard before Goss, C. J., EBERLY, DAY, PAINE and 
CARTER, JJ., and ELDRED and CHASE, District Judges. 


EBERLY, J. 

This is an appeal from a judgment of the district court 
for Scotts Bluff county, Nebraska, in an action denying re 
covery on a promissory note executed by Gordon H. Storm, 
defendant, for the sum of $600, payable to the order of 
Petters & Company (a corporation) on the Ist day of No- 
vember, 1930, and indorsed and transferred to plaintiff, 
G. E. Petters. 

The facts constituting the transaction appear in the rec- 
ord as stipulated by the parties. These may be epitomized 
as follows: 

On July 20, 1922, defendant made and delivered to Pet- 
ters & Company his promissory note for $600 maturing on 
November 1, 1930, and on the same date secured the pay- 
ment of said note by a first mortgage, executed by him to 
the payee of the note upon certain lands, which was im- 
mediately recorded. In the year 1928 Storm sold and con- 
veyed by warranty deed the mortgaged lands to Rawhide 
Live Stock Company of Goshen county, Wyoming, subject 
to the mortgage securing the $600 note involved herein, the 
amount of the note being deducted from the purchase price 
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by the grantee. This deed was immediately recorded. Pet- 
ters & Company thereupon sold, transferred and assigned 
this $600 note to plaintiff herein, who is now, and was at 
the time of trial, the owner and holder thereof. Plaintiff 
was at all times an officer in Petters & Company, and had 
actual knowledge of the facts constituting this transaction. 
With actual knowledge of the aforesaid conveyance from 
defendant to the Rawhide Live Stock Company and the 
surrounding facts and circumstances, plaintiff did, on or 
about February 7, 1933, enter into an agreement with said 
Rawhide Live Stock Company, a corporation, and record 
owner of said land mortgaged by defendant to secure the 
payment of the sum of $100 on the indebtedness evidenced 
by the $600 note and the real estate mortgage securing the 
same, wherein said Rawhide Live Stock Company agreed to 
pay and did pay the said sum of $100 to Petters & Com- 
pany for a release of the $600 mortgage as to all lands de- 
scribed therein, being the lands purchased by it from 
Storm. Thereupon plaintiff caused to be executed and de- 
livered to said Rawhide Live Stock Company a special satis- 
faction and release of the real estate mortgage securing 
the note now sued on in this action, which instrument was 
on February 7, 1933, duly recorded in the proper public 
records as provided by law. By the terms of this special 
satisfaction, it was directed, as to said real estate mortgage, 
that the same “‘be discharged upon the record thereof, ac- 
cording to the statute in such case provided, by the register 
of deeds of said county, without however, in any way affect- 
ing the obligation of said mortgagor to said mortgagee as 
evidenced by the certain promissory note dated July 20, 
1922, in the principal amount of $600, excepting the amount 
of $100 to be paid upon surrender of this release, and 
which is hereby acknowledged.” 

It was further stipulated that the real estate covered by 
the mortgage thus released was at that time well and rea- 
sonably worth more than the amount of the encumbrance 
thereon. 

Tne fact appears from the record that the instant case in- 
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volves a transaction which is made up of two written in- 
struments executed at the same time. The original promis- 
sory note proclaims the fact, at its commencement, that it 
is “First Mortgage Note Secured by Real Estate,” and, 
in the body of the same appears the recital, ‘This note is 
secured by first mortgage on real estate in Goshen county, 
Wyoming.” The “First Mortgage Deed,” executed con- 
temporaneously, described the lands referred to as situated 
in Goshen county, Wyoming, the $600 note it is given to 
secure, and the nine interest coupons thereto attached. It 
appears that plaintiff at all times knew, or was actually 
chargeable with knowledge of, these facts. 

Under these circumstances, this jurisdiction is committed 
to the view that, in the determination of the rights of the 
parties evidenced by -the two written instruments above 
referred to, executed at the same time, the rule applicable 
is: “When executed together and as part of one transaction, 
a note and mortgage securing it are to be construed to- 
gether and as one instrument.” fFoblee v. Union Stock 
Yards Nat. Bank, 69 Neb. 180, 95 N. W. 61.. See, also, 
Kendall v. Selby, 66 Neb. 60, 92 N. W. 178. In the instant 
case, the rights of the parties must be determined in view 
of the provisions contained in both instruments. 

As to the exact point presented by this appeal, the case 
is one of first impression in this jurisdiction. However, on 
principle it would seem, if the note and mortgage in suit 
can be construed together as one instrument, the rule ap- 
plicable appears to be: “If, after a conveyance of the mort- 
gaged property, the mortgagee releases part or all of the 
mortgage, without the consent of the mortgagor, the lat- 
ter, according to the weight of authority, is discharged, 
wholly or at least to the value of the property released. 
(There is a difference of opinion, * * * whether the dis- 
charge is from all liability or only pro tanto.)” Annota- 
tion in 41 A. L. R. 306, following Insley v. Webb, 122 Wash. 
98, 209 Pac. 10938. 

The basic reasoning on which this rule rests is well out- 
lined by the supreme court of California in Woodward v. 
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Brown, 119 Cal. 283, 51 Pac. 2, in the following language 
(appearing in annotation in 41 A. L. R. at page 307): 
“We cannot perceive upon what principle of equity or by 
what construction of this section it can be held that the 
mortgagee may, without the consent of the mortgagor, let 
go part of his security to a purchaser from the mortgagor, 
at less than its value, it may be, and then look to the mort- 
gagor to make up the deficiency. It would be a gross in- 
justice to the mortgagor to hold him liable for a deficiency 
which the mortgagee has, without the mortgagor’s au- 
thority or consent, created. * * * The danger to the interests 
and rights of the mortgagor will at once be seen by sup- 
posing a not improbable case and one much like the one 
before us. The mortgagee, for reasons of his own, releases 
one after another of the mortgaged lots without considera- 
tion therefor or for a small consideration, thinking that he 
has retained enough out of which to realize on sale the 
amount of the debt. It turns out, through depreciation of 
values or other cause, that he miscalculated the value of his 
retained security and there was a deficiency after sale. 
Now there would have been no deficiency if he had not re- 
leased a portion of his security. It would be clearly in- 
equitable to hold the mortgagor in such case for any de- 
ficiency.” 

In First Nat. Bank & Trust Co. v. Strong, 112 Conn. 412, 
152 Atl. 575, the action was one at law upon a promissory 
note. The facts in the case involved the same controlling 
principle that is presented in the instant case. The note in 
suit in the Connecticut case was secured by a real estate 
mortgage. The mortgaged property had been conveyed by 
the mortgagor, and certain of it had been released by the 
mortgagee without the consent of the mortgagor. It does 
not appear that the grantee had assumed the mortgage 
debt. In determining the controlling principle, applicable 
to the facts of our instant case, Banks, J., says in part: 
“A mortgagor who has conveyed his equity of redemption 
has a right to have the mortgaged property applied to the 
payment of the mortgage debt so far as necessary for his 
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protection against personal liability for the debt secured. 
2 Jones, Mortgages (8th ed.) sec. 839. The mortgagee is 
not, however, obliged to tender an assignment of the mort- 
gage security as a condition of recovery upon the note. 
Barnes v. Upham, 93 Conn. 491, 495, 107 Atl. 300. The 
mortgagor may justly complain if his personal liability 
upon the note is allowed to remain, while the means which 
he has provided for meeting it has been disposed of. But 
all that he would be entitled to, if the mortgage had not 
been released, would be the right to have it assigned to 
him, upon his payment of the debt, so that he may avail 
himself of such security as the mortgage affords in ob- 
taining reimbursement. He has no right to insist that his 
liability is wholly discharged because the mortgagee re- 
Jeases the mortgage which is the security for the debt, 
unless the security was sufficient to have fully paid the debt. 
He is discharged only to the extent that he has been in- 
jured. Worcester Mechanics Savings Bank v. Thayer, 136 
Mass. 459; Norton v. Henry, 67 Vt. 308, 31 Atl. 787; 2 
Jones, Mortgages (8th ed.) sec. 839. It follows that the 
release of the mortgage by the mortgagee is not a bar to his 
action to recover upon the note from the mortgagor, but 
that the latter may, in such action, set off against the 
amount due on the note whatever damage he has suffered 
by reason of the loss of the security.” See, also, Crisman 
v. Lanterman, 149 Cal. 647, 87 Pac. 89; Meigs v. Tunn- 
cliffe, 214 Pa. St. 495, 63 Atl. 1019; Assigned Estate of 
Hunter, 257 Pa. St. 32, 101 Atl. 79; Union Bank of Brook- 
lyn v. Rubinstein, 78 Misc. Rep. 461, 188 N. Y. Supp. 644 
(affirmed in 216 N. Y. 766). 

“A mortgagee who releases the mortgage to a grantee 
of the mortgagor, without the latter’s consent, cannot hold 
such mortgagor personally liable for the debt.” 41 C. J. 
719. See, also, 41 C. J. 734. 

In the instant case, the parties having stipulated that 
the real estate covered by the mortgage released by plaintiff 
was then well and reasonably worth more than the amount 
of the encumbrance, which included the amount due on the 
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note in suit, no recovery may be sustained against the de- 
fendant in any event. The question whether, on principle, 
such release operated as a discharge of the obligation as 
an entirety as a matter of law, or only pro tanto, need not 
be determined in view of the record before us, for follow- 
ing either rule in the instant case we arrive at the same 
conclusion. 

It follows, therefore, that the disposition of this case as 
made by the trial court was in harmony with the principles 
herein announced, and its judgment is 

AFFIRMED. 


CoZAD DITCH COMPANY ET AL., APPELLANTS, V. CENTRAL 
NEBRASKA PUBLIC POWER AND IRRIGATION DISTRICT ET AL., 


APPELLEES, 
272 N. W. 560 


Fitep APRIL 8, 1937. No. 30092. 


1. Waters: PARTIES. The department of roads and irrigation is 
neither a necessary nor a proper party to a proceeding on 
appeal to secure a reversal, modification, or vacation of a 
decision or order by it made and entered. 

REMAND: PLEADING: AMENDMENTS. The effect of 

the amendments made after remand to the department of roads 

and irrigation, as permitted by the judgment of this court in 

Osterman v. Central Nebraska Public Power and Irrigation 

District, 181 Neb. 356, 268 N. W. 334, was to continue for all 

purposes the original proceeding in full force and effect, in- 

cluding jurisdiction of the parties and the subject-matter of the 

litigation, modified of course to conform to the limitations im- 

posed by the amendments so made. 

INTERVENTION. Intervention in this proceed- 

ing, aiiee reversal in this court and remand to the department 

of roads and irrigation for further proceedings, was not in- 
tended to change the nature and character of the action itself, 
nor to permit the raising of new issues therein. 

Proceedings in this court to obtain a reversal, modi- 

fication, or vacation of a final order or decision made and en- 

tered by the department of roads and irrigation are limited to 
an appeal as now prescribed for the review in this court of final 
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judgments and orders entered in the district courts in civil 
cases. 

5. Proceedings in error where improperly instituted in this court 
will be dismissed on motion. 

6. Appeal. An appeal from the department of roads and irrigation 
will be dismissed where the record does not disclose the ren- 
dition of a final order or judgment from which such appeal is 
prosecuted. 

DISMISSAL. Where, on a second appeal to this court in 
a proceeding originally instituted in the department of roads 
and irrigation, it appears that at the first hearing of such cause 
in this court substantially every question involved or pre- 
sented in the record submitted on such second appeal was 
raised, considered, and in effect determined adversely to the 
present contentions of the appellants, such proceeding will be 
dismissed. 


APPEAL from the Department of Roads and Irrigation. 
Appeal dismissed. 


Hoagland, Carr & Hoagland, Cordeal, Colfer & Russell, 
Cleary, Suhr & Davis, E. J. Patterson, P. S. Heaton, Coufal 
& Shaw, Ray H. Sabata, Lloyd Pospishil, William H. 
Lamme, Paul E. Morris and B. J. Cunningham, for appel- 
lants. 


R. O. Canaday and P. E. Boslaugh, contra. 


Heard before Goss, C. J., ROSE, GoOD, EBERLY, DAY and 
CARTER, JJ. 


EBERLY, J. 

Certain motions have been filed in this cause and argued 
before the bar of this court. Preliminary to their disposi- 
tion, it may be said that this is a second appearance of this 
cause in this court. Originally it was presented here under 
the title of Osterman v. Central Nebraska Public Power 
and Irrigation District, 181 Neb. 356, 268 N. W. 334, and 
the matters in dispute were disposed of in an opinion in 
which the orders of the department of roads and irrigation, 
approving and granting applications 2354, 2374, et al., 
were each set aside, annulled and revoked, and the cause 
remanded to such department with directions, if desired, 
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to grant leave to amend said applications by limiting the 
use of the waters taken thereunder to power purposes and 
to irrigation of lands situated within the Platte river wa- 
tershed. The record now. before us discloses that upon re- 
mand the applications 2354 and 2374 were amended, as di- 
rected by this court; that on November 27, 1936, amended 
application 2874 was in due form granted and approved by 
the department of roads and irrigation, “subject to the 
following limitations and conditions, viz.: (In application 
2374) 1st. The water appropriated shall be used for the 
purpose of power and irrigation, said water, however, not 
to be diverted over and beyond the watershed of the Platte 
river and applied to lands situated without the basin of the 
Platte river. * * * 5th. The prior rights of the owners of 
land bordering on this stream or through which this stream 
flows, to so much of the natural flow of the stream as is 
necessary for domestic uses, including stock water, must be 
respected. 6th. The prior rights of all persons who, by 
compliance with the laws of the state of Nebraska, have 
acquired a right to the use of the waters of this stream 
must not be interfered with by this appropriation.” 

As to amended application 2354, the conditions of the 
grant were: In paragraph 1 were included the conditions 
incorporated in the first paragraph of amended application 
2374; and the following in paragraphs 6 and 7: | 

“6th. The rights of all persons who by compliance with 
the laws of the state of Nebraska governing in the appro- 
priation of water, or who by continuous beneficial use have 
acquired the right to use of the waters of Platte river or 
any tributary stream, or any stream to which Platte river is 
tributary, prior to the date of this filing, shall not be inter- 
fered with by this appropriation. 7th. This grant is made 
subject to the provisions of the Nebraska irrigation laws, 
which gives preference to appropriators using the water for 
domestic and agricultural uses, over those using it for 
manufacturing and power purposes.” 

It may be noted in passing that an “amendment” im- 
plies “an addition or change within the lines of the original 
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instrument as will affect an improvement or better carry 
out the purpose for which it was framed.” 2 C. J. 1317. 
See, also, Livermore v. Waite, 102 Cal. 118, 118, 36 Pace. 
424, 25 L. R. A. 312. And it implies a correction of errors. 
McCleary v. Babcock, 169 Ind. 228, 233, 82 N. E. 453. It 
also implies an improvement, a correction of faults or er- 
rors, or a mistake. Hardin v. Boyd, 113 U. S. 756, 5 Sup. 
Ct. Rep. 771; McCleary v. Babcock, supra; Shroyer v. Pit- 
tenger, 31 Ind. App. 158, 67 N. E. 475; Lennox v. Vandalia 
Coal Co., 158 Mo. 478, 488, 59 S. W. 242; In re Pennsyl- 
vanita Telephone Co., 2 Chest. Co. Rep. (Pa.) 129, 131; 
Givens v. Wheeler, 6 Colo. 149, 151; Woodruff v. Dickie, 5 
Rob. (N. Y.) 619, 622. 

zt is common practice, in case of reversal on appeal, for 
the appellate court to remand the cause with directions to 
the lower court to permit amendments. The effect of the 
amendment, if made, is to continue for all purposes the 
original proceeding in full force and effect, including juris- 
diction of the parties and subject-matter of the litigation, 
modified of course to conform to the limitations imposed by 
the amendment so made. McKeighan v. Hopkins, 19 Neb. 
33, 26 N. W. 614; Norfolk Beet-Sugar Co. v. Hight, 59 Neb. 
100, 80 N. W. 276; McCague Savings Bank v. Croft, 87 Neb. 
770, 128 N. W. 504; Butler v. Secrist, 92 Neb. 506, 138 N. 
W. 749; Criswell v. Criswell, 101 Neb. 349, 358, 163 N. W. 
802. 

The order of reversal of this court, when complied with, 
was effective to continue the original proceeding, to pre- 
serve the priority of the original applications within the 
scope of the amendment permitted, and was also effective 
to secure in the tribunal to which the remand was made 
the retention of uninterrupted jurisdiction over parties to 
the original proceeding as amended, and of the subject- 
matter thereof. Farmers Canal Co. v. Frank, 72 Neb. 136, 
100 N. W. 286. 

Thereafter, the parties who were such at the time of the 
hearing and determination of the issues presented to this 
court on the former appeal commenced proceedings in the 
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department of roads and irrigation to set aside said orders 
granting and approving amended applications 2354 and 
2374, Certain other parties joined with them, who were 
not parties in the original case of Osterman v. Central Ne- 
braska Public Power and Irrigation District. Whatever 
designation may be made use of to identify those for the 
first time joining in this proceeding, they are substantially 
interveners entitled to all the rights and subject to all the 
liabilities of that status. The present case is but a continu- 
ation of the Osterman case. It is, in fact, the same case, 
with the same subject-matter contained in the original pro- 
ceeding, but substantially limited in the continuance there- 
of. Intervening after a final decree, the parties so doing 
take the case as they find it. They are bound by the law of 
the case previously formally declared or necessarily deter- 
mined. Such intervention is not intended to change the 
nature and character of the action itself, or to stop the 
machinery of the trial thereof. Reay v. Butler, 7 Pac. 
(Cal.) 669, 671. 

The controlling rule, as applied to the situation here pre- 
sented, appears to be: “He (an intervener) has, or may be 
given, the benefit of proof already taken, and may be re- 
quired to accept it as evidence against him. * * * An inter- 
vener must abide by the pleadings as he finds them at the 
time of his entry; he cannot be heard to raise any new 
issue. Thus an intervener cannot enlarge the scope of a 
suit by setting up a defense not open to defendant on the 
ground that, if he had been sued, such defense would have 
been available to him.” 21 C. J. 346, 347. 

The present record comes to this court pursuant to sec- 
tion 81-6315, Comp. St. 1929. It contains the orders of the 
department of roads and irrigation granting and approving 
amended applications 2354 and 2374, and also the applica- 
tions by appellants to have such grants and approvals set 
aside and annulled, and it appears that these applications 
were heard on January 5, 1937. As to these, the certificate 
attached to the so-called bill of exceptions includes the fol- 
lowing: “I further certify that findings or order of the 
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state engineer have not yet been made in said cause in the 
matter of the hearing held on January 5, 1937, herein, for 
the reason said cause is under advisement and now pending 
before the department of roads and irrigation; and that the 
originals of said records, copies of which are attached and 
certified herein as to each of said amended application 
number 2354 and amended application number 2374, are 
on file in the office of the department of roads and irriga- 
tion at Lincoln, Nebraska.” 

In this view of the record, the following disposition of the 
motions being considered is made: 

The motion on behalf of the department of roads and ir- 
rigation that it be dismissed from the proceeding is sus- 
tained. It is not a party in interest, and no relief may be 
claimed against it in this proceeding. Kirchoff v. Board of 
County Commissioners of McLeod County, 189 Minn. 226, 
248 N. W. 817. 

Appellees’ motion, “that each of the following petitions 
in error be stricken from the files of this court; that the 
summons in error be quashed; and said error proceedings 
be dismissed for the reason that proceedings in error in 
matters of this kind have been abolished in this state, and 
that said petitions in error needlessly encumber the record 
and complicate the issues, to wit: 1. The petition in error 
of the Cozad Ditch Company et al.; 2. The petition in 
error of C. T. Young, Amos Kaufman, and C. E. Faught; 
8. The petition in error of Theo Osterman et al.; 4. The 
petition in error of the Gothenburg Light and Power Com- 
pany et al.; 5. The petition in error of Butler, Colfax, and 
Dodge counties,” is sustained. This, for the reason that 
section 81-6315, Comp. St. 1929, provides, with reference 
to review of proceedings had in the department of roads 
and irrigation: “The procedure to obtain such reversal, 
modification or vacation of any such decision or order upon 
which a hearing has been had before said department shall 
be governed by the same provisions now in force with 
reference to appeals and error proceedings from the dis- 
trict court to the supreme court of Nebraska.” Hooper 
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Telephone Co. v. Nebraska Telephone Co., 96 Neb. 245, 147 
N. W. 674; Byington v. Chicago, R. I. & P. R. Co., 96 Neb. 
584, 148 N. W. 520. 

Appeals to the supreme court from the district court are 
regulated by sections 20-1912 et seq., Comp. St. 1929. 

Error proceedings to the supreme court from the district 
court, except in criminal cases, are abolished. Brandt v. 
State, 80 Neb. 843, 115 N. W. 327. 

Appellee’s motions include an application to strike from 
the transcript filed January 24, 1937, the following instru- 
ments, motions, and pleadings, viz.: 

“J, Telegram of A. C. Tilley to B. J. Cunningham, dated 
November 25, 1936. 

“2. Telegram from Theo Osterman et al., by B. J. Cun- 
ningham, to A. C. Tilley, dated November 27, 1936. 

“3. Telegram from state engineer to Cunningham, dated 
November 26, 1936. 

“4. Motion to set aside order allowing applications and 
for leave to file objections by Riverside Park Association et 
al. and Theo Osterman et al., filed November 28, 1936. 

“5. Affidavit of B. J. Cunningham, filed November 28, 
1936. ae 

“6. Objections of Riverside Park Association et al. and 
Theo Osterman et al. to allowance of said applications, filed 
November 28, 1936. 

“7, Request for hearing on objections to amended appli- 
cations by Riverside Park Association et al., filed November 
28, 1936. 

“8. Amended objections to acceptance, allowance, or ap- 
proval of applications by Theo Osterman et al., filed De- 
cember 8, 1936. 

“9, Amended and supplemental] objections of Riverside 
Park Association et al., filed December 8, 1936. 

“10. Proof of service, filed December 10, 1936. 

“11. Objections of the Central Nebraska Public Power: 
and Irrigation District and motion to strike, filed December 
12, 1936. 

“12. Notice to each attorney to file reply, filed December 
15, 1936. 
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“13. Letter from Cunningham to Boslaugh, dated De- 
cember 16, 1936. 

“14. Reply of Riverside Park Association et al., filed 
December 22, 1936. 

“15. Brief of objectors, Riverside Park Association et 
al., filed December 22, 1936. 

“16. Acceptance of service of copy of the pleadings by 
the Central Nebraska Public Power and Irrigation District, 
filed December 24, 1936. 

“17, Notice of hearing to be held January 5, 1937, filed 
December 24, 1936. 

“18. Objections and answer of the Cozad Ditch Com- 
pany et al. to amended application 2354, filed December 26, 
1936. 

“19, Application of Cozad Ditch Company et al. to va- 
cate order, filed December 26, 1936. 

“20. Reply of Theo Osterman et al., filed December 26, 
1936. 

“21. Objections of Gothenburg Light and Power Com- 
pany, filed December 26, 1936. 

“22. Application for rehearing by county of Butler et 
al., filed December 28, 1936. 

‘23. Telegram of state engineer fixing date of hearing, 
filed January 2, 1937. 

“24, Letter from Canaday to Coufal and Shaw, dated 
January 4, 1937. 

“25. Objections of the Central Nebraska Public Power 
and Irrigation District to application of Cozad Ditch Com- 
pany et al., filed January 4, 19387. 

“26. Motion of the Central Nebraska Public Power and 
Irrigation District to strike objections of Gothenburg Light 
and Power Company et al., filed January 4, 1937. 

“27. Motion of the Central Nebraska Public Power and 
Irrigation District to strike objections of Butler county et 
al., filed January 4, 1937. 

“98. Motion to vacate order of the department of roads 
and irrigation made by Gothenburg Light and Power Com- 
pany et al., filed January 5, 1937. 
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“29. Reply of county of Butler et al. to motion filed by 
applicant, filed January 5, 1937. 

“30. Motion of Cozad Ditch Company et al. for judg- 
ment on pleadings, filed January 6, 1937. 

“31. Reply of Cozad Ditch Company et al., filed Janu- 
ary 6, 1937. 

“32. Amended objections of Gothenburg Light and 
Power Company et al., filed January 19, 1937.” 

The matters to which this motion is addressed all pertain 
to and constitute a part of appellants’ application to the de-. 
partment of roads and irrigation to vacate and set aside 
the orders of November 27, 1936, granting and approving 
amended applications 2354 and 2374. As to this proceed- 
ing, the record before us presents no final order or judg- 
ment, as defined by section 20-1902, Comp. St. 1929. So far 
as this court is advised, the matters have as yet been un- 
determined by the department of roads and irrigation. In- 
deed, the fact affirmatively appears in the record before us 
that the entire matter is now under advisement preliminary 
to its determination and the entry of a final order. The 
existence of a final order is essential and a prerequisite to 
review in this court. Yager v. Lemp, 39 Neb. 98, 58 N. W. 
285; Larson v. Sloan, 77 Neb. 488, 109 N. W. 752. 

“An appeal will be dismissed where the record does not 
disclose the rendition of a final order or judgment.” Vrana 
uv. Vrana, 85 Neb. 128, 122 N. W. 678. See Metzger v. Royal 
Neighbors of America, 85 Neb. 477, 123 N. W. 1052. 

It follows that the matters to which appellee’s motion to 
strike is addressed serve no purpose whatever in the pres- 
ent record. They constitute no part of the proper tran- 
script pertaining to the entry of the original orders. No 
rights in this proceeding in this court can be predicated 
upon a matter still pending, undetermined in the origina] 
tribunal from which an appeal is prosecuted. This court 
is sitting in the capacity of an appellate court only. It may 
only consider what is properly presented on an appeal from 
a final order. The subject-matter to which the motion now 
under consideration is addressed must be considered,. there- 
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fore, as surplusage properly subject to a motion to strike; 
and thus appellee’s motion to strike is sustained. 

Lastly, appellee’s motion also is that this appeal be dis- 
missed for the reason that all of the matters and issues 
that can be presented and determined by this court on this 
appeal were presented and determined by this court on the 
former appeal of this case, being Case No. 29780 (Osterman 
v. Central Nebraska Public Power and Irrigation District, 
131 Neb. 356, 268 N. W. 334) in this court, and that the 
orders entered by the department of roads and irrigation, 
from which this appeal was taken, are in strict accord with 
the mandate of this court; and for the further reason that 
the record in this case is inadequate and cannot be made 
adequate to review the orders of the department of roads 
and irrigation. 

In a determination of the matters thus challenged, it 
must be remembered that this court does not ordinarily 
dispose of questions presented for review in instalments; 
neither does it ordinarily retry questions once determined, 
either expressly or by necessary implication, on the second 
appearance of the same cause before it; and, furthermore, 
we fully appreciate the fact that justice unnecessarily de-- 
layed results in justice denied. 

So, also, the due application of the principle, viz., “A 
party who has, with knowledge of the facts, assumed a 
particular position in judicial proceedings, and has suc- 
ceeded in maintaining that position, is estopped to assume 
a position inconsistent therewith to the prejudice of the 
adverse party’ (21 C. J. 1223) is, in this case, appealing 
to the conscience of this tribunal. See, also, 21 C. J. 1148, 
1149. 

However, this situation requires the due consideration 
of the entire record in this cause, both as presented at the 
original hearing (131 Neb. 356, 268 N. W. 334) and as 
now filed in this court under the title Cozad Ditch Company 
et al. v. Central Nebraska Public Power and Irrigation Dis- 
trict and the Department of Roads and Irrigation. The sub- 
ject of this consideration, in addition to the formal records 
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of the department of roads and irrigation, includes the 
pleadings, the evidence, the briefs filed in the original hear- 
ing as well as in the instant presentation of this cause; the 
motions and briefs for rehearing addressed to the original 
opinion adopted herein, and the formal statements of at- 
torney for appellants made at the bar of this court at the 
open public hearing first had in this cause, which was in- 
tended to, and did, induce this court to restrict the discus- 
sion of determinative questions in the opinion then duly 
promulgated (131 Neb. 356, 268 N. W. 334) to a deter- 
mination of riparian rights in and to the waters of the 
Platte river, and the restriction of the use of the waters 
thereof for irrigation and power purposes to the Platte 
river basin, and to adjudge all other issues presented in 
said cause, at that hearing, for the purpose of the instant 
case, in conformity with the disposition of the litigation 
thus made. 

These facts as embraced in the entire record lead in- 
evitably to the conclusion that, at the first hearing of this 
cause, substantially every question now involved and pre- 
sented in the record now before us, or now proper for con- 
sideration, in view of the pleadings and history of the case, 
was presented, considered, and in effect determined adverse- 
ly to the present contentions of appellants as now made on 
the second appeal. It also fairly appears from the entire 
record that the just rights of the parties to this suit were 
duly declared at the first hearing in conformity with the 
presentation then made by them, and that due administra- 
tion of our irrigation law by the department of roads and 
irrigation, and as required by the former opinion of this 
court, will be in harmony with the controlling contentions 
of the present appellants as made at the initial hearing of 
this cause in this court. 

Therefore, it follows, that as no new questions are prop- 
erly presented on appeal by the record as now filed in this 
court, as well as for the reasons already suggested herein, 
the motion to dismiss this appeal should be, and is, sus- 
tained. 
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It is further directed that this dismissal be entered on the 
records of this court, and that a mandate conforming there- 
to be issued forthwith. 

APPEAL DISMISSED. 


CHARLES SUTHERLAND, APPELLEE, V. MAY EK. SUTHERLAND, 
APPELLANT. 
272 N. W. 549 


FILED APRIL 8, 1937. No. 29886. 


1. Husband and Wife. Decree awarding wife support and main- 
tenance held not to preclude husband from seeking divorce for 
cruelty at subsequent term. 

Where wife was granted decree for support, and 

husband subsequently filed petition for divorce, testimony relat- 

ing to events antedating original decree could not be considered. 


APPEAL from the district court for Douglas county: 
HERBERT RHOADES, JUDGE. Affirmed. 


Rosewater, Mecham, Shackelford & Stoehr and Jay P. 
Gibbs, for appellant. 


Johnsen, Gross & Crawford, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and ELDRED and CHASE, District Judges. 


PAINE, J. 

This is an appeal by the defendant from a decree grant- 
ing a divorce to her husband and dismissing her cross- 
petition for separate maintenance. 

Among the errors set out for reversal, it is charged that 
the decree is not supported by sufficient evidence, that plain- 
tiff was guilty of gross misconduct toward defendant, that 
it was error to grant husband an absolute divorce without 
granting the wife any alimony, and that the divorce was 
granted contrary to the provisions of section 42-335, Comp. 
St. 1929. 

The evidence is very voluminous, being found in a bill 
of exceptions of 400 pages, and only a few points will be 


VoL. 132] JANUARY TERM, 1937 559 
Sutherland v. Sutherland 


briefly set out in this opinion. Much of the evidence is very 
conflicting and can scarcely be reconciled. 

The plaintiff, who was born in 1880, married the defend- 
ant, who was a widow with three children, on March 18, 
1908, at Council Bluffs, and to this union there were seven 
children born, and six are still living. After the marriage 
the plaintiff worked for a few years as foreman of the 
pickle department in a packing-house in South Omaha, and 
then got a job on the city fire department, where he worked 
for some 23 years, being retired as a senior captain, with 
a life pension of a little over $100 a month. During their 
married life they had accumulated two houses and lots and 
also some cash. 

The wife began an action for separate maintenance and 
support, which was granted her in a decree rendered Oc- 
tober 4, 1933, in which action she was given a monthly al- 
lowance and one house and lot, and the plaintiff was given 
the other. The evidence discloses that she at once paid off 
the mortgage on the property she secured with cash, which 
cash the plaintiff claims was money taken from the safety 
deposit box containing their joint savings, but which the 
defendant denies. The plaintiff was unable to pay off 
the mortgage on the house and lot awarded to him, and 
when it was sold and the mortgage and other past-due 
bills paid he had but $305 left from the sale. 

The parties stipulated that, in accordance with the de- 
cree in the separate maintenance action of the wife, the 
husband had paid the following items: To attorney, $67.45; 
clerk of the district court, $32.55; and alimony payments 
to the wife in the sum of $1,232.50. 

The plaintiff owed bills, at the time of trial of the case 
at bar, of approximately $1,000, over $600 being due to 
doctors, nurses, and hospitals, and the testimony shows 
that plaintiff is in need of hospital treatment because of 
chronic arthritis, by which plaintiff is permanently dis- 
abled. The evidence discloses that in 1911 plaintiff was 
caught between an overhead bridge and the fire truck, 
which necessitated long confinement in bed and the wear- 
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ing of a back brace for a long time. In 1929 he received 
a compound fracture of his left leg, which laid him up for 
nearly a year. At the present time he walks with difficulty 
with a cane, and, according to one of the doctors, he needs 
treatment for a long time in bed, with his back immobilized 
’ in a plaster of Paris cast; that such treatment would not 
bring about a cure, but would help his chronic arthritis of 
the upper lumbar and lower thoracic vertebre, which is 
growing progressively worse. 

Pages of testimony are found in this long bill of excep- 
tions of incidents which occurred years prior to the former 
hearing. Each party apparently indulged in the same lib- 
erty, without the slightest restriction. After the matter had 
been fully submitted, we are satisfied that the trial judge, 
who had also presided at the first trial, rendered a decree 
of absolute divorce based only upon the happenings subse- 
quent to the former decree. 

The defendant argues that the testimony of the plaintiff 
was uncorroborated. With this we do not agree. There was 
abundant testimony of cruelty practiced upon the plaintiff, 
sufficiently corroborated by testimony of others, with prop- 
er inferences therefrom. 

In the decree entered by Judge Rhoades, he stated that 
the defendant is not entitled to any further alimony pay- 
ments or property rights. However, the plaintiff was re- 
quired by the decree in the instant case to pay to the clerk 
of the court $15 a month for the support of the minor 
daughter, Lillian, until a certain date, and was required to 
pay defendant’s attorney $100, and all costs. 

It appears from the transcript that no motion for a new 
trial was filed in this case by the attorney then in the em- 
ploy of the defendant. It has been announced from time to 
time that a motion for new trial must be filed and overruled 
in the district court to authorize a review of rulings on 
evidence in an equity case. Farmers Loan & Trust Co. v. 
Joseph, 86 Neb. 256, 125 N. W. 538; Stuhr v. City of Grand 
Island, 120 Neb. 491, 283 N. W. 886. 

Many similar cases of second decrees have been before 
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this court, such as Stocker v. Stocker, 112 Neb. 201, 199 N. 
W. 28, and Mann v. Mann, 124 Neb. 639, 247 N. W. 602. 
The appellant in his brief refers to the “syllabus” in the 
Mann case. However, no syllabus appears in our official 
report of this case. The paragraphs placed at the head of 
the case, where it is republished in 247 N. W. 602, read as 
follows: 

“Decree awarding wife support and maintenance held not 
to preclude husband from seeking divorce for cruelty at 
subsequent term,” 

“Where wife was granted decree for support, and hus- 
band subsequently filed petition for divorce, testimony re- 
lating to events antedating original decree could not be 
considered.” 

The first decree, awarding the wife separate mainte- 
nance, did not prove satisfactory. Quite often much em- 
barrassment is caused the parties by these partial dissolu- 
tions of the marital relations. McKnight v. McKnight, 5 
Neb. (Unof.) 260, 98 N. W. 62. The husband, finding the 
situation intolerable, as is shown by the evidence, brought 
the action for divorce. 

The appellant complains that the defendant, by this de- 
cree of absolute divorce, will be cut off from the widow’s 
pension should she survive the plaintiff, and that this great 
injustice cries out for correction. We have carefully con- 
sidered this phase of the case, but it is not controlling. 
The sole question, we believe, is whether the plaintiff has 
established his right to a divorce by a preponderance of 
all of the evidence. 

The trial court, during the course of two hotly-contested 
actions between these same parties, doubtless acquired by 
that experience an ability to judge wisely in reference to 
the stories told by the principals, the members of their 
family, and the many other witnesses called to testify. 
This court tries this case de novo, and yet we have said 
that, when the testimony of the witnesses upon the vital 
question involved is conflicting, this court will consider the 
fact that an experienced trial judge observed these wit- 
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nesses and their manner of testifying, and accepted one 
version of the facts rather than the other. Southern Surety 
Co. v. Parmely, 121 Neb. 146, 236 N. W. 178; Maryland 
Casualty Co. v. Geary, 123 Neb. 851, 244 N. W. 797. We 
believe that the trial court had some very definite advan- 
tages over the members of this court, by observing with 
care each of the witnesses, their manner of testifying, and 
their apparent fairness or bias, and his decree clearly indi- 
cates that he reached the conclusion that, under all the cir- 
cumstances, the plaintiff was entitled to a divorce, and that 
the defendant was not entitled to alimony. 

After a careful examination of the evidence, we find no 
error in the decree of the trial court, and the same is 

AFFIRMED. 


Roy J. FURSTENBERG, APPLICANT, APPELLANT: CITY OF 

OMAHA, PROPONENT, APPELLANT, V. OMAHA & COUNCIL 

BLUFFS STREET RAILWAY COMPANY, OBJECTOR, APPELLEE. 
272 N. W. 756 


FILED ApriL 8, 1937. No. 29841. 


1. Courts. Powers conferred upon an appellate court should be 
construed as intended to include only powers consistent with 
the discharge of its inherent judicial functions. 

2. State Railway Commission. The grant or denial of a certificate 
of convenience and necessity by the railway commission requires 
the exercise of administrative and legislative functions and not 
of judicial powers. 

3. : Courts. Courts should review or interfere with 
administrative and legislative action of the railway commission 
only so far as is necessary to keep it within its jurisdiction and 
protect legal and constitutional rights. 

APPEAL, On an appeal to the supreme court from an 
order of the railway commission administrative or legislative 
in nature, the only questions to be determined are whether the 
railway cominission acted within the scope of its authority 
and if the order complained of is reasonable and not arbitrarily 
made. 


Pusiic SERVICE COMMISSIONS. The primary object 
of the regulation of public utilities by the railway commission 
is not to establish a monopoly or to guarantee the security 
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of investment in public service corporations, but, first and at 
all times, to serve the interests of the public. In considering 
an application for a certificate of convenience and necessity 
for the operation of motor bus transportation, the public, and 
not individuals, is to be most considered. 

6. Estoppel. A public utility operating under a nonexclusive fran- 
chise is not estopped, in a hearing before the railway com- 
mission upon application by another for a certificate of con- 
venience and necessity to operate in the same field, to appear 
and object to the grant thereof. 


APPEAL from the Nebraska State Railway Commission. 
Affirmed. 


Tunison & Joyner, for applicant, appellant. 


Seymour L. Smith, Harold C. Linahan and W. W. Wen- 
strand, for proponent, appellant. 


William H. Wright, Attorney General, and Edwin Vail, 
for Nebraska State Railway Commission, appellee. 


Kennedy, Holland, De Lacy & Svoboda and R. B. Hassel- 
quist, for Omaha & Council Bluffs Street Railway Company, 
appellee. 


Heard before DAY, PAINE and CARTER, JJ., and TEWELL, 
CHAPPELL and YEAGER, District Judges. 


CHAPPELL, District Judge. 

Appellants Roy J. Furstenberg, as applicant, and the 
city of Omaha, proponent, by precedent approval, applied 
to the Nebraska state railway commission for a certificate 
of public convenience and necessity thereby seeking au- 
thority for appellant Furstenberg to engage in the com- 
mon carrier business of transporting passengers for hire by 
motor busses in Omaha over one definite route upon a 
definite schedule at a certain price. The application was 
denied. Motion for new trial was overruled, and both ap- 
plicant and proponent, hereinafter called appellants, come 
to this court on appeal. 

All parties concede, and the record shows, that the rail- 
way commission had jurisdiction to hear the application. 
Appellants contend that the railway commission erred in 
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its refusal to hold, over objections of both appellants, that 
the objector, Omaha & Council Bluffs Street Railway Com- 
pany, hereinafter called appellee, was barred and estopped 
from appearing and objecting to the granting of the cer- 
tificate, and that the denial of the certificate to appellant 
Furstenberg was erroneous, arbitrary and unreasonable. 

With reference to estoppel, earnest contention is made 
that on November 6, 1928, appellee, having received and 
unconditionally accepted a nonexclusive franchise from the 
city of Omaha by vote of its electorate, is estopped to ap- 
pear and make objection in this proceeding. We have made 
studious effort to find the proposition contended for by ap- 
pellants in the cases cited by them and apply it to this 
proceeding, but have failed. The doctrine of estoppel has 
application in adversary judicative controversies at law or 
in equity where one party is prevented from making a claim 
by reason of his previous conduct to the damage of his 
opponent. Estoppel must be reciprocal and mutual and is 
founded upon the idea that the acts of the party estopped 
must result in injury to the other party and, generally, that 
it would be a fraud if the right asserted be maintained. 
See 21 C. J. 1107 and 1139. Estoppel does not itself give a 
cause of action, its purpose being to preserve rights already 
acquired and not to create new ones. State v. Missouri 
Utilities Co., 331 Mo. 337, 53 8. W..(2d) 394. We do not 
discover its application ordinarily in unilateral legislative 
or administrative proceedings. 

We said in Publix Cars, Inc., v. Yellow Cab & Baggage 
Co., 130 Neb. 401, 265 N. W. 234: “The grant or denial of 
a certificate of convenience and necessity by the railway 
commission requires the exercise of administrative and 
legislative functions and not of judicial powers.” In Gal- 
laher v. City of Lincoln, 63 Neb. 339, 88 N. W. 505, it was 
held that the city, acting in a ministerial and not in a ju- 
dicial capacity, could not avail itself of the defense of 
estoppel in an action to enforce a contract contrary to an 
express statute. The rule generally is that admissions, in 
order to constitute estoppel, must relate to matters of fact 
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and not of law. 21 C. J. 1147. The doctrine of estoppel 
will not ordinarily apply to a private individual when the 
public interest is concerned, and one private individual can- 
not be given an advantage over another by claiming an 
estoppel against the public. 21 C. J. 1189. 

We must not permit a confusion between the jurisdiction 
of the city and the railway commission. There is a clear 
distinction between powers of a city to grant or withhold 
franchises, licenses or permits to use its streets, police 
power, and the exclusive constitutional power of the rail- 
way commission to impose regulation and control over the 
city’s common carriers. In re Yellow Cab & Baggage Co., 
126 Neb. 138, 253 N. W. 80. Appellants recognize these 
two different forces of jurisdiction by admitting and con- 
tending that such permit already obtained is insufficient to 
authorize common carrier service in that a certificate of 
convenience and necessity from the railway commission is 
also required. These two precedent authorizations arise 
from two different jurisdictional authorities, and that both 
are necessary is not questioned. 

Appellee’s franchise recognizes these separate powers. 
Section 2, subsec. 32 thereof, with reference to regulation, 
provides that such authority should be exercised by the 
city if the railway commission should relinquish it, or 
should it be held by the supreme court not to possess it. We 
have said that the railway commission has jurisdiction over 
Omaha common carriers even though contrary provisions 
are contained in its city charter. Omaha & C. B. Street R. 
Co. v. Nebraska State Railway Commission, 103 Neb. 695, 
173 N. W. 690. We reaffirmed this position in 1934 after 
the grant of appellee’s franchise. Omaha & C. B. Street R. 
Co. v. City of Omaha, 125 Neb. 825, 252 N. W. 407. The 
authority of the railway commission to require common 
carriers in Omaha to obtain from it certificates of con- 
venience and necessity was later established. In re Yellow 
Cab & Baggage Co., supra; Publix Cars, Inc., v. Yellow Cab 
& Baggage Co., supra. 

This court has expressly held that the jurisdiction of the 
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railway commission cannot be avoided by the affirmative 
contractual provisions of a franchise. Such contracts are 
made subject to the right of the railway commission’s ju- 
risdictional regulation. Marquis v. Polk County Telephone 
Co., 100 Neb. 140, 158 N. W. 927; McCook Irrigation & 
Water Power Co. v. Burtless, 98 Neb. 141, 152 N. W. 334. 
Public service corporations in each instance sought and 
obtained relief before the railway commission from low 
rates specifically imposed by their own franchises or con- 
tractual obligations without estoppel. In other cases they 
appear as objectors and have been granted or denied relief 
despite their own contractual obligations. The analogy is 
that not any understanding, implication, or express agree- 
ment by franchise between a municipality and a public 
service company, seeking to disrobe the paramount power 
of the railway commission, can have any legal force in this 
state. To assume that such a municipality, as a condition 
of favorably exercising its veto power with reference to 
the entry into its jurisdiction of a common carrier, could, 
by franchise, divest a constitutionally created regulatory 
body, such as the railway commission, of its jurisdiction 
is without logic. Appellee is not estopped by its franchise 
from invoking affirmative or negative action in this pro- 
ceeding because to that extent the jurisdiction of the rail- 
way commission would be divested and its power to serve 
the people destroyed. See Milwaukee Electric Ry. & Light 
Co. v. Railroad Commission, 238 U. S. 174; Railroad Com- 
mission v. Los Angeles Ry. Corporation, 280 U. S. 145; 
City of Englewood v. Denver & South Platte Ry. Co., 248 
U. S. 294; Southwest Mo. R. Co. v. Public Service Commis- 
sion, 281 Mo. 52, 219 S. W. 380; State v. Missouri Utilities 
Co., supra; City of Cape Girardeau v. St. Louis-San Fran- 
cisco Ry. Co., 305 Mo. 590, 267 S. W. 601; City of St. Lows 
v. Publie Service Commission, 276 Mo. 509, 207 S. W. 799; 
City of Milwaukee v. Railroad Commission, 206 Wis. 339, 
240 N. W. 165; 8 Ponds, Public Utilities (4th ed.) sec. 826. 
The converse of these propositions we have been unable to 
find, and appellants have not found them for us. 
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It is suggested that section 18, art. III of the Constitu- 
tion, inhibiting exclusive franchises, would be violated by 
an act of the Nebraska state railway commission in deny- 
ing a certificate of convenience and necessity to a second 
common carrier in the city of Omaha; in other words, that 
such denial would make the nonexclusive franchise of ap- 
pellee exclusive in its effect. True logic cannot so array the 
fact. The railway commission is thereby simply exercising 
the discretion reposed in it by section 20, art. IV of the 
Constitution, wherein it was given plenary jurisdiction 
over the rates, service and regulation of common carriers. 
The jurisdiction to grant franchises in the city of Omaha 
was constitutionally reposed in the city under section 2, 
art. XII of the Constitution, and nothing precludes the city 
from granting further street railway or bus franchises 
at its pleasure. This being true, appellee’s franchise is not 
and never can be an exclusive franchise. We find that no 
conflict is assumed or recognized to obtain in the general 
inhibition to original grants of exclusive franchises and 
what appellants visualize as a practical status of exclusive 
franchises brought about by the regulatory bodies prefer- 
ring to evolve adequate service out of the activities of one 
public service company duly regulated rather than out of 
two or more competing public service companies. This is 
true because the railway commission, whenever it finds 
that the single public service is not giving, and will not 
give, adequate service, can grant certificates of convenience 
and necessity to one or more additional competing com- 
panies. 

Resolution No. 187 of the Nebraska railway commission, 
the legislative instrument under and by which this appel- 
lant makes application for certificate of convenience and 
necessity, provides: “While the old adage ‘Competition is 
the life of trade’ may still be acceptable as applied in pri- 
vate industry, still today it is the genera] concensus of 
opinion of both the courts and regulatory bodies that un- 
bridled competition between such public utilities is not 
only harmful to the industries themselves but also in the 
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end generally inures to the detriment of the general public 
as well.” Appellants and the railway commission thereby 
brought this objector, appellee, a prospective competitor 
public utility, into this proceeding. Re Borough of Brook- 
ville, P. U. R. 1929 D, 483; Egyptian Transportation System 
v. Louisville & N. R. Co., 321 Tl. 580, 152 N. E. 510; Chi- 
cago Rys. Co. v. Commerce Commission, 336 Ill. 51, 167 N. 
E. 840; State v. Department of Public Works, 119 Wash. 
881, 206 Pac. 21. 

In City of Campbell v. Arkansas-Missouri Power Co., 55 
Fed. (2d) 560, after citing many cases, the court said: “A 
franchise is property, and, as such, is under the protection 
of the law, and without express words it is exclusive as 
against all persons acting without legal sanction. True, 
plaintiff’s franchise was not exclusive in the sense that the 
city might not grant similar right to another, yet it was 
exclusive against any one who assumed to exercise the 
privilege granted the plaintiff, in the absence of authority 
or in defiance of law.” We hold that the appellee had a 
legal right, enjoying an admittedly nonexclusive franchise, 
to legally object before the railway commission to any one 
else invading its field unlawfully. Appellants’ contentions 
of estoppel are not available. 

Section 75-505, Comp. St. 1929, provides for an appeal 
to this court from a decision of the railway commission 
with reference to any order or regulation made or adopted 
by it upon which there has been a hearing. This court 
under its previous holdings has jurisdiction on appeal to 
review its orders and regulations. However, appellants 
confuse the administrative, legislative, and judicial field of 
action. In adopting the constitutional provision creating 
the state railway commission, it was made an independent 
part of the Constitution and not as an amendment to the 
executive, legislative, or judicial articles thereof. In re 
Lincoln Traction Co., 108 Neb. 229, 171 N. W. 192. In 1907 
the legislature adopted an act defining its powers and du- 
ties and provided generally the authority that the railway 
commission may exercise over common carriers. Both by 
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the Constitution and statute the railway commission is 
given full power to regulate and control them. The railway 
commission is thereby clothed with administrative, legisla- 
tive, and judicial powers. No specific legislation has limited 
or affected this power, and the people have given the rail- 
way commission all the control over common carriers that 
they themselves could exercise. In re Lincoln Traction Co., 
supra. We have said that such powers thus possessed by 
the railway commission are to be liberally construed. In re 
Yellow Cab & Baggage Co., supra. 

The grant or denial of a certificate of convenience and ~ 
necessity is the exercise of an administrative or legislative 
power as distinguished from judicial power. On an appeal 
to the supreme court from an order of the railway commis- 
sion administrative or legislative in nature, the only ques- 
tions to be determined are whether the railway commission 
acted within the scope of its authority and if the order 
complained of is reasonable and not arbitrarily made. 
Where the action of the railway commission is not unrea- 
sonable or arbitrary and does not exceed its powers or vio- 
late a rule of law, this court will not interfere with its 
findings of fact for the reason that they involve adminis- 
trative and legislative rather than judicial questions. In re 
Yellow Cab & Baggage Co., supra; Publix Cars, Inc., v. 
Yellow Cab & Baggage Co., supra. See, also, Hooper Tele- 
phone Co. v. Nebraska Telephone Co., 96 Neb. 245, 147 N. 
W. 674; Byington v. Chicago, R. I. & P. R. Co., 96 Neb. 584, 
148 N. W. 520; Rawlings v. Chicago, B. & Q. R. Co., 109 
Neb. 167, 190 N. W. 569; Southern Nebraska Power Co. v. 
Taylor, 109 Neb. 683, 192 N. W. 317; Farmers & Merchants 
Telephone Co. v. Orleans Community Club, 116 Neb. 633, 
218 N. W. 588; Omaha & C. B. Street R. Co. v. City of 
Omaha, supra; Omaha & C. B. Street R. Co. v. Nebraska 
State Railway Commission, supra. 

The facilities of administrative law with the combination 
of administrative, legislative, and judicial powers such as 
the railway commission have been developed by the people 
of this state and in the country generally for the purpose 
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of providing direct, swiftly-moving, effective, nonpolitical 
protection of the public. The primary object of the regula- 
tion of public utilities by the railway commission is not to 
establish a monopoly or to guarantee the security of invest- 
ment in public service corporations, but, first and at all 
times, to serve the interests of the public. Nothing is more 
injurious to the public from every standpoint than a law 
which is not capable of working out tangible results. There- 
fore, in its administrative and legislative sphere, if the 
railway commission acts within the law and not arbitrarily, 
the courts should not, under the guise of judicial action, 
interfere and thereby unlawfully usurp administrative 
and legislative powers constitutionally reposed elsewhere. 
Courts should review or interfere with administrative and 
legislative action of the railway commission only so far as 
is necessary to keep it within its jurisdiction and protect 
legal and constitutional rights. The policy or wisdom of 
its action in this field ordinarily cannot be reviewed by the 
courts except where unlawfully exercised. This court has 
no power to regulate public utilities. That power is con- 
stitutionally vested in the legislature and the railway com- 
mission. “The Constitution is still recognized as the su- 
preme law of the state and as a limitation of power of all 
departments and all officials.” Laverty v. Cochran, ante, 
p. 118, 271 N. W. 354. See Const. art. IJ, sec. 1. This 
court has no business in the field of making legislation, and 
it is not an administrative body. Powers conferred upon an 
appellate court should be construed as intended to include 
only powers consistent with the discharge of its inherent 
judicial functions. The intended effective control of public 
utilities by the railway commission is dependent upon this 
attitude of the court in that field. 3 Pond, Public Utilities 
(4th ed.) secs. 913, 915, 919, 920, 932, 937, 938, 939, and 
940; 42 C. J. 691, 692; 80 Uni. of Pa. Law Rev. 312; 31 
Mich. Law Rev. 582; 36 Yale Law Jr. 190; Aetna Ins. Co. 
v. Commonwealth, 160 Va. 698, 169 S. E. 859; Wabash, C. 
& W.R. Co. v. Commerce Commission, 309 Ill. 412, 141 N. 
KE. 212; In re Samoset Co., 125 Me. 141, 131 Atl. 692; In re 
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Application of Consolidated Freight Co., 265 Mich. 340, 
251 N. W. 481; United Fuel Gas Co. v. Public Service Com- 
mission, 73 W. Va. 571, 80 S. E. 931; Niagara Falls Power 
Co. v. Water Power & Control Commission, 267 N. Y. 265, 
196 N. E. 51; Procter & Gamble Co. v. Umted States, 225 
U. S. 282; Interstate Commerce Commission v. Illinois 
Central R. Co., 215 U. S. 452; Vander Werf v. Board of 
Railroad Commissioners, 58 S. Dak. 586, 237 N. W. 909; 
State v. Public Service Commission, 330 Mo. 1, 49 S. W. 
(2d) 614; Fornarotto v. Board of Public Utility Commis- 
stoners, 105 N. J. Law, 28, 1438 Atl. 450; Sohngen v. Public 
Utilities Commission, 115 Ohio St. 449, 154 N. E. 734; 
York Motor Express Co. v. Public Service Commission, 111 
Pa. Super. Ct. 169, 169 Atl. 396; Buckeye Stages v. Public 
Utilities Commission, 117 Ohio St. 540, 159 N. E. 561; 
Matter of Public Service Interstate Transportation Co. v. 
Public Service Commission, 258 N. Y. 455, 180 N. E. 170; 
Shupee v. Railroad Commission, 123 Tex. 521, 73 S. W. 
(2d) 505; Day v. Public Service Commission, 107 Pa. Super. 
Ct. 461, 164 Atl. 65; Union Cooperative Telephone Co. v. 
Public Service Commission, 206 Wis. 160, 239 N. W. 409; 
Modeste v. Public Utilities Commission, 97 Conn. 453, 117 
Atl. 494; Lake Shore Electric Ry. Co. v. Public Utilities 
Commission, 119 Ohio St. 61, 162 N. E. 279; In re Stolting, 
181 Wash. 392, 230 Pac. 405; Moffat Tunnel Improvement 
District v. Denver & S. L. Ry. Co., 45 Fed. (2d) 715; 
O’Keefe v. Chicago Rys. Co., 354 Ill. 645, 188 N. E. 815; 
State v. Public Service Commission, 68 S. W. (2d) (Mo.) 
26; Texas Motor Coaches v. Railroad Commission, 59 S. W. 
(2d) (Tex. Civ. App.) 923; State v. Public Service Com- 
mission, 324 Mo. 270, 23 8. W. (2d) 115; Decker v. City of 
Wichita, 109 Kan. 796, 202 Pac. 89; White Transit Co. v. 
Public Service Commission, 108 Pa. Super. Ct. 490, 165 Atl. 
523; Gongaware v. Public Service Commission, 83 Pa. Su- 
per. Ct. 269. 

The railway commission conducted an extended hearing 
on this application. We have read the record with great 
care. Many witnesses were called and a great volume of 
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evidence was adduced, most of it for appellee, and many 
other objectors, including Omaha business men, contiguous 
residents and users of appellee’s transportation system; 
persons interested in a then-proposed franchise election in 
Omaha to establish separate motor bus transportation, and 
traffic experts from Omaha, Des Moines, Kansas City and 
elsewhere. Only appellant Furstenberg and one city com- 
missioner, not a patron of appellee, testified for him. The 
permit granted by the city to Furstenberg in the first in- 
stance was by a divided vote of its council 4 to 3. 

The evidence, which we deem it not necessary to quote 
at length, supports the order of the railway commission; 
therefore, it is reasonable and not arbitrarily made. Ap- 
pellant Furstenberg, a man of little experience in this 
field which he abandoned when unprofitable, made appli- 
eation for a certificate of convenience and necessity to use 
motor bus transportation over one definite route through the 
best-paying, congested district of the city almost parallel 
with the routes of appellee, crossing its system many times, 
and at a rate slightly lower, except for individual single 
fares, than now set by the railway commission for appellee. 
He is not bound thereby to give continuous adequate serv- 
ice upon any route. In other words, the railway commis- 
sion is asked to put its approval upon an experiment at 
the expense of that which is permanent. Appellee has a 
long-established, city-wide transportation system with great 
investment. It is heavily in debt, just emerging from an 
unprecedented depression of everything except individual 
automobile ownership and transportation. It operates under 
a franchise requiring continuous adequate service to every 
part of the city whether profitable or not. Its entire system 
has recently been rerouted by experts with the approval and 
assistance of the city. Extensive improvements were then 
immediately made. One-third of appellee’s present mileage 
is now served by motor bus transportation. There is no 
evidence of inadequate service. There is some evidence that 
part of appellee’s present equipment is not up-to-date; that 
such equipment is not modern or the latest model, which 
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changes frequently. Traffic experts testified that there are 
now three methods of municipal transportation—the electric 
rail car, the rubber-tired trackless trolley, and the motor 
coach. The expected development of the Diesel engine, elec- 
tricity by high-frequency current or other mechanical per- 
fection, may suddenly destroy the modernity of all of them. 

Under these circumstances no common carrier in a city 
the size of Omaha could maintain a semblance of economic 
stability if it attempted to maintain the latest transporta- 
tion equipment in its entirety. The effect of granting a cer- 
tificate of convenience and necessity in this proceeding 
would be to install competition hazardous to appellee’s in- 
vestment and the public with no assurance of other better 
continuous adequate city-wide transportation for the people 
of the city of Omaha in the future. Appellee offers to fur- 
nish and makes claim that it is able to meet any reasonable 
order of the railway commission with reference to new mo- 
tor bus or other transportation requirements. Since it has 
been called to our attention by brief of counsel and argu- 
ment to this court, we take judicial notice that, shortly after 
this proceeding was concluded by the railway commission, 
the people of the city of Omaha voted on the question of 
whether they should grant a separate franchise to other 
parties for the purpose of establishing exclusive motor bus 
transportation in Omaha, and overwhelmingly defeated it. 

Justice Brandeis, in speaking of the necessity for regula- 
tion of public utilities or business affected with the public 
interest and certificates of convenience and necessity there- 
for, expressed the modern view in a dissenting opinion in 
New State Ice Co. v. Liebmann, 285 U.S. 262, when he said: 
“The purpose of requiring it is to promote the public in- 
terest by preventing waste. Particularly in those businesses 
in which interest and depreciation charges on plant consti- 
tute a large element in the cost of production, experience 
has taught that the financial burdens incident to unneces- 
sary duplication of facilities are likely to bring high rates 
and poor service. There, cost is usually dependent, among 
other things, upon volume; and division of possible patron- 
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age among competing concerns may so raise the unit cost 
of operation as to make it impossible to provide adequate 
service at reasonable rates. The introduction in the United 
States of the certificate of public convenience and necessity 
marked the growing conviction that under certain circum- 
stances free competition might be harmful to the commun- 
ity and that, when it was so, absolute freedom to enter the 
business of one’s choice should be denied.” As to common 
carriers, this is the very foundation and the only reason 
ever given for the requirement of certificates of con- 
venience and necessity. In considering an application for a 
certificate of convenience and necessity for the operation 
of motor bus transportation, the public, and not individuals, 
is to be most considered. Every jurisdiction requiring cer- 
tificates of convenience and necessity supports this theory, 
and we adopted it in In re Yellow Cab & Baggage Co., 
supra, and Publix Cars, Inc., v. Yellow Cab & Baggage Co., 
supra. See, also, 3 Pond, Public Utilities (4th ed.) secs. 
775, 913; 836 Yale Law Jr. 163; Chicago Rys. Co. v. Com- 
merce Commission, supra; State v. Public Service Commis- 
sion, 327 Mo. 249, 37 S. W. (2d) 576; Cincinnati Traction 
Co. v. Public Utilities Commission, 112 Ohio. St. 699, 148 
N. E. 921; People’s Transit Co. v. Henshaw, 20 Fed. (2d) 
87; Consolidated Coach Corporation v. Kentucky River 
Coach Co., 249 Ky. 65, 60 S. W. (2d) 127; Hoffman v. Pub- 
lic Service Commission, 99 Pa. Super. Ct. 417; Fornarotto 
v. Board of Public Utility Commissioners, supra; Vander 
Werf v. Board of Railroad Commissioners, supra; Red Star 
Transportation Co. v. Red Dot Coach Lines, 220 Ky. 424, 
295 S. W. 419; West Suburban Transportation Co. v. Chi- 
cago & W.T.R. Co., 309 Ill. 87, 140 N. E. 56; Abbott v. 
Public Utilities Commission, 48 R. I. 196, 186 Atl. 490; 
Monongahela West Penn Public Service Co. v. State Road 
Commission, 104 W. Va. 183, 189 S. E. 744. 

The railway commission, having this theory in mind and 
remembering its duty to protect the public, reasonably de- 
cided that, if adequate service was being rendered by an 
existing common carrier passenger agency which is willing 
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and able to comply with any reasonable order with refer- 
ence to new motor bus or other transportation require- 
ments, a certificate of convenience and necessity should not 
be issued for applicant’s competitive service. See Publix 
Cars, Inc., v. Yellow Cab & Baggage Co., supra; 42 C. J. 
687, 688; Illinois Commerce Commission v. Wabash R. Co., 
335 Ill. 484, 167 N. E. 64; Chicago, B. & Q. R. Co. v. Com- 
merce Commission, 345 Ill. 576, 178 N. E. 157; Hast End 
Traction Co. v. Public Utilities Commission, 115 Ohio St. 
119, 152 N. E. 20; McLain v. Public Utilities Commission, 
110 Ohio St. 1, 143 N. E. 3881; North Coast Transportation 
Co. v. Department of Public Works, 157 Wash. 79, 288 Pac. 
245; Sohngen v. Public Utilities Commission, supra; White 
Transit Co. v. Public Service Commission, supra; Cardinal 
Bus Lines v. Consolidated Coach Corporation, 254 Ky. 586, 
72 S. W. (2d) 7; Cannonball Transit Co. v. Sparks Bros. 
Bus Co., 255 Ky. 121, 72S. W. (2d) 1021; Chicago, R. I. & 
P. R. Co. v. State, 123 Okla. 190, 252 Pac. 849; Trescot 
Transfer Co. v. Sawyer, 188 S. Car. 337, 186 S. E. 481; 
Pottsville Union Traction Co. v. Public Service Commission, 
67 Pa. Super. Ct. 304; Andrews v. Public Service Commis- 
sion, 88 Pa. Super. Ct. 306; Chicago Rys. Co. v. Commerce 
Commission, supra; Egyptian Transportation System v, 
Louisville & N. R. Co., supra; Monongahela West Penn Pub- 
lic Service Co. v. State Road Commission, supra; Vander 
Werf v. Board of Railroad Commissioners, supra; Forna- 
rotto v. Board of Public Utility Commissioners, supra; State 
v. Department of Public Works, 141 Wash. 168, 250 Pac. 
1088; Stark Electric R. Co. v. Public Utilities Commission, 
118 Ohio St. 405, 161 N. E. 208; State v. Public Service 
Commission, 329 Mo. 1189, 49 S. W. (2d) 619; Ann. 67 A. 
L. R. 957. 

This opinion is not conclusive except as to legal ques- 
tions presented and does not foreclose the question of 
whether or not the people of the city of Omaha shall have 
new or added motor bus transportation or other modern 
transportation facilities. The railway commission, upon 
proper application made to it, the evidence and law per- 
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mitting, may grant a certificate of convenience and neces- 
sity to others and thereby establish such facilities, or may 
require appellee herein to furnish the same. 

The record disclosing competent and relevant evidence in 
support of the findings of the railway commission upon the 
questions of fact presented, and no violation of any rule of 
law or constitutional right appearing, this court will not 
substitute its judgment for that of the railway commission, 
and its order is 

AFFIRMED. 


DEPARTMENT OF BANKING, RECEIVER, Vv. ALBERT STENGER: 
FIRST TRUST COMPANY OF LINCOLN, TRUSTEE, APPELLANT: 
KATHERINE CHARNLEY, APPELLEE, 

272 N. W. 408 


FILED APRIL 8, 1937. No. 29883. 


1. Mortgages: ForREcLoSURE. In a foreclosure of a real estate 
mortgage, a court having jurisdiction over the subject-matter, 
under its broad equity powers, may determine the rights of all 
Persons claiming any interest therein, when properly before it. 

INTERVENTION. A court of equity in a fore- 
closure proceeding has discretion to allow third persons to inter- 
vene in order to litigate title to the decree, under a contract of 
assignment arising since the rendition thereof. 

3. Record examined, and held not to present sufficient meeting of 
minds to constitute a binding contract. 


APPEAL from the district court for Platte county: LOUIS 
LIGHTNER, JUDGE. Affirmed in part and reversed in part. 
Hall, Cline & Williams, for appellant. 


Wagner, Wagner & Albert and Waldron, Newkirk & 
Mathews, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and ELDRED and CHASE, District Judges. 


CHASE, District Judge. 
This is a suit in equity praying for specific performance 
of an alleged contract to assign a mortgage decree. The 
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parties interested in the appeal are the First Trust Com- 
pany of Lincoln, appellant, and Katherine Charnley, ap- 
pellee. : 

The appellee, claiming to be assignee of a decree in fore- 
closure entered by the district court for Platte county, pre- 
sents her petition in that court for leave to intervene and 
establish her title to such decree. The appellant, by special 
appearance, challenged the jurisdiction of the court, which 
was overruled, and appellee was permitted to appear by 
way of intervention in the foreclosure proceeding to estab- 
lish title to and specifically perform her contract of as- 
signment. The case was tried on the merits, resulting in a 
finding in favor of intervener on her petition, from which 
the First Trust Company, as successor-trustee, appeals to 
this court. 

It is contended that the court erred in overruling the 
special appearance and permitting intervener to appear in 
the foreclosure proceeding to litigate her right to specific 
performance of the alleged contract of assignment. 

Appellant argues that an application for intervention to 
be allowable must be filed before decree. In view of the 
prior holdings of this court, such position is wholly unten- 
able. The courts recognize two methods by which inter- 
vention may be accomplished. One is statutory and is al- 
lowed as a matter of right, in which case the petition must 
be filed before decree. The other is a matter of equitable 
discretion growing out of the powers inherent in a court of 
equity. This existed prior to the enactment of the statute, 
and still exists independent thereof. In the latter case a 
court has jurisdiction to entertain the application at any 
time during the pendency of the proceedings if, in its dis- 
cretion, it is essential to administer complete relief between 
all parties before it. Kitchen Bros. Hotel Co. v. Omaha 
Safe Deposit Co., 126 Neb. 744, 254 N. W. 507; State v. 
Farmers State Bank, 103 Neb. 194, 170 N. W. 901; Brown 
v. Brown, 71 Neb. 200, 98 N. W. 718; Engdahl v. Laverty, 
110 Neb. 672, 194 N. W. 862. 

The appellant, on the 7th day of November, 1934, ob- 
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tained a decree of foreclosure in the district court for 
Platte county, Nebraska, against real estate owned by one 
Albert Stenger and wife, by which there was found to be 
due this appellant the sum of $16,015, with interest at 10 
per cent. per annum, and further finding that said mort- 
gage was a first lien upon the premises. On August 20, 
1935, Katherine Charnley, this appellee, presented a peti- 
tion in intervention in that court, alleging that since the 
rendition of the decree one O. F. Schlaebitz, assistant trust 
officer and manager of the appellant, entered into an agree- 
ment to assign said decree to her. The negotiations there- 
for on her behalf were carried on by her attorney, C. L. 
Waldron, of Omaha, Nebraska; that in the negotiations 
for such assignment the said Schlaebitz represented the 
appellant and all persons owning certificates of participa- 
tion in the decree; the consideration therefor being $12,500. 

Suits to foreclose mortgages must be brought in the 
county where the real estate or some part thereof is situ- 
ated. This doctrine is so well established that it is not 
necessary to quote either the statute or the decisions relat- 
ing thereto. Section 20-408, Comp. St. 1929, provides that 
actions to compel specific performance of a contract for the 
sale of real estate may be brought in the county where the 
defendants or any of them reside. 

In a foreclosure proceeding where the statute requires 
the suit to be brought in the county where the land is situ- 
ated, the court may acquire jurisdiction over the parties to 
determine their interests in the subject of the controversy 
whether it involves title to the real estate or ownership of 
the mortgage lien. The word “may” as used in the specific 
performance statute does not mean “must,” and suits for 
such relief may be brought in any county where the parties 
are properly before the court. Pollard v. Larson, 115 Neb. 
136, 211 N. W. 998; Miller v. Ruzicka, 109 Neb. 152, 190 
N. W. 216. 

The appellant, by statute, was required to select its 
forum in Platte county in order to subject the real estate to 
the satisfaction of the mortgage lien. This was the only 
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court in which the appellant, or any one who may have suc- 
ceeded to its rights, could have received the proceeds of the 
sale of the real estate in satisfaction of the mortgage lien. 
Legal proceedings in any other forum to obtain such relief 
would result in useless litigation. The argument of the ap- 
pellant is that the court in the county where the owner of 
the decree sought to be assigned resides, or may be sum- 
moned, is the proper forum in which to litigate the matters 
presented by the petition for intervention. The futility of 
such an argument is obvious, since a court in any other 
county except the one where the foreclosure proceeding is 
pending would not be invested with power to extend com- 
plete relief to the parties. Only the court where the fore- 
closure proceeding is pending would have such jurisdiction 
over the res as to order sale of the property, from which 
funds could be obtained to satisfy the decree. In view of 
the foregoing, the trial court was correct in overruling this 
special appearance. 

Appellant further contends that the evidence does not 
establish a sufficient meeting of minds to constitute a con- 
tract of assignment. 

The appellee owned tax liens and a second mortgage on 
the real estate involved, and is also a sister of the owner of 
the equity of redemption. Appellant is successor-trustee to 
the Lincoln Trust Company, which was the original mort- 
gagee. It appears that certificates of participation in the 
original mortgage debt were sold by the mortgagee to 
various investors who, for the purpose of this record, will 
be referred to as bondholders. Mr. Schlaebitz is the man- 
aging trust officer of the successor-trustee. 

The facts relied upon to constitute such a contract con- 
sist mostly of correspondence. It appears that on March 
20, 1935, the appellee through her attorney wrote a letter 
to appellant stating that she would put up $10,000 cash for 
an assignment of the bondholders’ interest in the mortgage 
decree. On March 22 following the appellant replied stating 
that the proposition would be submitted to the bondholders 
for their consideration, acceptance or rejection, informing 
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appellee that the final answer rested with them. On March 
30 following appellant again wrote appellee that there had 
been a meeting of the bondholders and all were present ex- 
cept two; that at this meeting the appellee’s offer was re- 
jected, and stating further that the bondholders were will- 
ing to accept not less than $12,500 for the assignment of 
the decree, fixing the time limit for payment as of May 1, 
1935. In a postscript the appellee was informed that any 
counter-proposal must be subject to the bondholders’ ap- 
proval. On April 26 following appellee wrote to appellant 
stating she would raise the former offer to $11,400, and if 
this was acceptable appellee would immediately make a 
payment of $500 as evidence of good faith, stating further 
that this was the best and final offer. On May 29, in reply 
to appellee’s last letter, appellant wrote that the counter- 
proposal was rejected, stating that the bondholders “are 
still insisting on being paid the sum of $12,500 in full pay- 
ment.” Apparently not receiving a prompt reply to the 
last letter, appellant wrote appellee again inquiring whether 
she would meet the bondholders’ requirement and pay the 
sum of $12,500. At this point the evidence is slightly in 
conflict. It appears that appellee’s attorney, Mr. Waldron, 
had a conversation with Mr. Schlaebitz, representing the 
appellant, in which Waldron testifies that on June 13 he 
inquired whether appellant would reduce its demand to 
$12,000. Mr. Schlaebitz testifies concerning this meeting 
that Mr. Waldron stated he thought his client would make 
an offer of $12,000 provided these bondholders, who up to 
this time had rejected the offer of $12,500, would indicate 
they would be inclined to accept $12,000. The substance of 
this conversation being that Waldron would raise his offer 
to $12,000 if it could be ascertained beforehand whether or 
not it would be accepted. Following this conversation, on 
June 29, appellant wrote another letter to appellee stating 
that one of the bondholders, Mr. W. W. Wilson, of Nebraska 
City, had inspected the land in the meantime and was un- 
willing to accept the offer of $12,000 for a compromise 
settlement, further notifying appellee that, “since he is un- 


VOL. 132] JANUARY TERM, 1937 581 
Department of Banking v. Stenger 


willing to agree,” appellant is of opinion that no contract 
assignment can be concluded. On July 3 following appellee 
wrote appellant that she had concluded to accept the origin- 
al offer of $12,500 for a settlement of the mortgage decree, 
and inclosed her draft for $500 as evidence of good faith, 
which draft was cashed by the successor-trustee and tempo- 
rarily passed to the credit of appellant. Upon receipt of the 
draft appellant wrote to one B. E. King, a bondholder, who 
had never assented to any of the negotiations, stating what 
had been done and asking if he would accept the offer. Mr. 
King, at the bottom of the letter, replied, “I do not agree 
to accept the offer on the terms above indicated.” On July 
11, having received a letter from bondholder King reject- 
ing the offer, appellant mailed its check to appellee cover- 
ing the deposit payment of $500, stating that bondholders 
representing a substantial amount of the bonds had refused 
to accept the offer, one particularly stating that the time 
fixed for meeting the demand was May 1, 1935. 

Our interpretation of the correspondence and the testi- 
mony on this point is that the original letter of appellee to 
pay $10,000 merely opened negotiations for the purchase of . 
the decree. The reply thereto stating that the bondholders 
would not consider anything less than $12,500 constitutes 
the first offer. When appellee made the counter-proposal to 
pay $11,400, she thereby rejected the offer, and unless sub- 
sequently renewed, the original offer, as a matter of law, 
would be considered withdrawn. 

Every contract is the result of an offer and acceptance 
thereof. The law requires the acceptance to be identical 
upon every point with the offer or there is not sufficient 
meeting of minds to amount to a binding obligation. De- 
troit Copper & Brass Rolling Mills v. Wise, 297 Fed. 460; 
United States v. Carlin Construction Co., 224 Fed. 859; 
Roberts v. Cox, 91 Neb. 553, 186 N. W. 831; Melick v. 
Kelley, 538 Neb. 509, 73 N. W. 945. 

Where one to whom an offer is made makes a counter- 
proposition of different terms and new conditions, such 
counter-proposition amounts to a rejection of the offer. 
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Doyle v. Hamilton Fish Corporation, 234 Fed. 47; Pollak 
v. Roberts, 45 N. Dak. 150, 176 N. W. 957. 

A counter-proposition to an offer amounts to a rejection 
of the offer and a substitution therefor of the counter- 
proposition. In such case the original offer loses its vitality 
and is no longer binding upon the party making it. The 
party submitting the counter-proposition cannot, of his 
own option, revive and accept the original offer which he 
has rejected. Lewis v. Johnson, 123 Minn. 409, 143 N. W. 
1127. It will be observed that there can be no contract un- 
less the minds of the parties have met and mutually agreed. 
Since appellant stated its position in answer to the appel- 
lee’s first negotiations to be willing to accept not less than 
$12,500, the appellant occupies the position of the offerer 
and appellee that of offeree. The appellee making the coun- 
ter-proposal of $11,400 amounts to a rejection of the offer, 
which destroys all its vitality unless it can be said it is 
subsequently renewed. Even though it may be argued that 
appellant’s attitude in the letter of May 29, 1935, wherein 
appellee was informed that the bondholders were still in- 
sisting on being paid the sum of $12,500 amounts to a re- 
offer, the oral testimony fairly establishes that after mak- 
ing the counter-proposal of $11,400 appellee made another 
counter-proposal of $12,000 which, had this been a renewal 
of the original offer, would likewise amount to a rejection 
thereof. 

From the most liberal construction which can be placed 
upon the facts presented by the record, we are constrained 
to hold that, when appellee wrote her final letter, claiming 
to accept appellant’s original offer, the appellant’s offer had 
ceased to have any legal existence, and, as a result, there 
was nothing left to accept upon which the minds could meet 
to constitute a binding contract. 

The courts hold that a revivor of a rejected offer is as 
essential a part of a contract as the original offer in the 
first instance. Lewis v. Johnson, supra. 

The trial court erred in finding appellee to be the owner 
of the decree in foreclosure. The part of the decree over- 
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ruling the special appearance is affirmed; that finding ap- 
pellee to be the owner of the decree of foreclosure is re- 


versed. 
AFFIRMED IN PART AND REVERSED IN PART, 


EDITH HUDSON, APPELLEE, V. EDWARD A. SCHMID ET AL., 
APPELLANTS. 
272 N. W. 406 


FILED APRIL 8, 1987. No. 29857. 


1. Libel and Slander. In a case where an innuendo is necessary 
to make the meaning of alleged slanderous statements clear 
and understandable, such statements are not slanderous per se. 

A statement claimed to be slanderous for the reason 

that it is claimed that a charge of crime is made is not 

slanderous per se unless the language in and of itself is 
naturally and presumably capable of being understood by 
hearers as a charge of crime. 

Words to be slanderous per se must not only convey 

the expression of a wrong which is actionable, but also the 

nature of the particular wrong. 

When published words are ambiguous or are meaning- 

less unless explained, or are prima facie innocent, but capable 

of defamatory meaning, it is necessary to specially allege and 
prove the defamatory meaning of the words, and to allege and 
prove special damages. 


APPEAL from the district court for Lancaster county: 
LINCOLN FROST, JUDGE. Reversed. 


Flansburg, Lee & Sheldahl, for appellants. 
Lloyd E'. Chapman, contra. 


Heard before Goss, C. J., DAY, PAINE and CARTER, JJ., 
and TEWELL and YEAGER, District Judges. 


YEAGER, District Judge. 

In this case, Edith Hudson, plaintiff and appellee, insti- 
tuted action against Edward A. Schmid and the Iowa-Ne- 
braska Light & Power Company, a corporation, defendants 
and appellants, to recover damages for slander. Plaintiff 
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based her right of recovery on certain statements which 
she alleged were, on or about the 24th day of April, 1935, 
made to her and in the presence of others by the appellant 
Edward A. Schmid, who at the time was engaged in the 
business of the Iowa-Nebraska Light & Power Company, 
a corporation, the other appellant. 

The statement of the case to the extent necessary to a 
determination of this appeal is as follows: A petition was 
filed wherein plaintiff substantially set forth that at the 
time in question she was living at 811 Otoe street, Lincoln, 
Nebraska, with her parents; that on the date mentioned 
the defendant Edward A. Schmid came to the residence, 
and while there and while acting within the scope of his 
employment as an employee of the Iowa-Nebraska Light 
& Power Company, a corporation, made certain mali- 
ciously false and defamatory statements to the plaintiff and 
in the presence of Matilda Hudson, Davie Hudson and Jesse 
E. Shuff. That portion of the alleged statements with its 
innuendo pertinent to this inquiry is as follows: ‘““We know 
you (referring to this plaintiff) have had a jumper on 
there and we are going to have you arrested (meaning 
that this plaintiff had been stealing electric current from 
the defendants and that she would be arrested).” The por- 
tions of the foregoing quotation in parentheses are set 
forth in the petition and instructions as innuendo. The de- 
fendants filed answers in which they denied the making of 
the alleged statements and further denied that the alleged 
slanderous words were in fact false and defamatory or that. 
they were falsely made. On the issues being joined, a trial 
was had to a jury, which resulted in a verdict and judg- 
ment in favor of plaintiff and against the defendants for 
the sum of $500. From this judgment the defendants have 
appealed. 

As grounds for reversal of the judgment of the district 
court, the appellants have set forth four assignments of 
error. We, however, find it necessary to discuss only the 
third assignment. This assignment deals with the ques- 
tion of whether or not the trial court was in error in the 
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giving of instruction No. 5. In the examination of this in- 
struction it becomes necessary to examine also instruction 
No. 1. In instruction No. 1 the court limited the jury to a 
consideration only of the words: “We know you have had 
a jumper on there and we are going to have you arrested.” 
This limitation is again found.in instruction No. 5. No 
fault is found, nor could properly be found, with the 
limitation. 

The complaint is directed at the following language used 
in instruction No. 5, wherein the court told the jury that 
the words hereinbefore quoted were libelous per se: “The 
words claimed to have been used, as set out in paragraph 
one hereof, are slanderous per se.’ It is the contention of 
appellants that the words which the court submitted were 
not slanderous per se and that as a necessary consequence, 
under her pleadings, the appellee, not having alleged any 
special damage, was not entitled to recover. 

Appellants contend that this case comes within the ap- 
plication of the rule that, where an innuendo is necessary to 
make the meaning of alleged slanderous statements clear 
and understandable, such statements are not slanderous 
per se. Kee v, Armstrong, Byrd & Co., 151 Pac. (Okla.) 
572; Callfas v. World Publishing Co., 98 Neb. 108, 1389 N. 
W. 830; Hays v. Mitchell, 7 Blackf. (Ind.) *117; Carter v. 
Andrews, 16 Pick. (Mass.) 1. For the purpose of determin- 
ing this question, it is necessary to examine the language 
which the court informed the jury was slanderous per se. 
The particular word upon which this examination must 
center is “jumper.” Is the word in the sense used either 
alone or accompanied by a threat of arrest capable of being 
naturally and presumably understood as a charge of crime? 
If it is not so naturally and presumably capable of being 
understood by the hearers as a charge of crime, then the 
language so defined by the court was not slanderous per se. 
36 C. J. 1151; Kee v. Armstrong, Byrd & Co., supra; Cen- 
tral of Georgia Ry. Co. v. Sheftall, 118 Ga. 865, 45 S. E. 
687; Shaw Cleaners & Dyers v. Des Moines Dress Club, 215 
Ia. 1180, 245 N. W. 281; Owens v. Clark, 154 Okla. 108, 6 
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Pac. (2d) 755; Hays v. Mitchell, supra; Carter v. Andrews, 
supra. 

It is urged that the utterances of the language com- 
plained of amounted to a charge that appellee had been 
guilty of stealing or had been guilty of larceny of electric 
current. An examination of texts on the subject and re- 
ported cases does not disclose any case where the particular 
term has been employed. However, there are a number of 
cases wherein certain words are discussed with reference 
to whether or not, in the use to which they were put, they 
imported libel or slander per se. Hays v. Mitchell, supra, 
was an action for slander. In that case, the particular 
language which was the basis of the action was as follows: 
“You hooked my geese.” The trial court instructed that the 
language was actionable per se. On review the court said: 
“We think this instruction was erroneous. The common 
and ordinary meaning of the word ‘hook’ is not steal; nor 
does its connection with the rest of the sentence naturally 
give it that signification or any other criminal meaning. 
Words not actionable in themselves may express a criminal 
charge by reason of their allusion to some extrinsic fact, or 
in consequence of being used and understood in a particu- 
lar sense different from their natural meaning, and thus 
become actionable. And when such is the case, it is as 
necessary to prove the extrinsic fact, or the particular and 
offensive sense in which the words were used, as it is to 
establish the words themselves. The charge of the court 
was in violation of this principle.” 

In Carter v. Andrews, supra, also an action for slander, 
the basis for the action was the words, “We offer these 
books under a disadvantage, for the library has been 
plundered by Deacon James G. Carter of this town.” In 
passing on the question of whether or not the language was 
slanderous per se the court said: 

“The most common meanings of this term, to plunder, 
is to take property from persons or places, by open force, 
and this may be in a course of lawful war, or by unlawful 
hostility, as in the case of pirates or banditti. But in an- 
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other and very common meaning, though perhaps in some 
degree figurative, according to the general tendency of men 
to exaggerate and apply stronger language than the case 
will warrant, it is used to express the idea of taking prop- 
erty from a person or place, without just right, but not 
expressing the nature or quality of the wrong done. Like 
many such terms, as pillaging, rifling, pilfering, em- 
bezzling, swindling, peculation, and many other like am- 
biguous terms, which have not acquired, either in law or 
philology, a precise or definite meaning, they express the 
idea of wrongful acquisition, but not the nature of the 
wrong done.” 

It becomes apparent, in the light of precedent and au- 
thority, that the statement alleged to have been made to 
appellee herein did not, in and of itself, have the force and 
effect of an accusation of crime and more particularly an 
accusation of larceny. 

It is contended that the threat of arrest accompanying 
the charge of possession of a “jumper” amounts to a slan- 
der per se. With this contention we cannot agree. Assum- 
suming that the language complained of expresses the idea 
of wrongful acquisition, it does not express or even sug- 
gest the nature of the wrong done. Words to be slanderous 
per se must not only convey the expression of a wrong 
which is actionable, but also the nature of the particular 
wrong. Carter v. Andrews, supra. The language singled 
out by the court in instruction No. 5 does not meet this 
test. 

Unless the language complained of is slanderous per se, 
and we have concluded that it is not, appellee is not entitled 
to recover on the basis of the record, since in the petition 
no special damage is alleged. In the case of Callfas v. World 
Publishing Co., supra, the rule is laid down that, if pub- 
lished words are ambiguous or are meaningless unless ex- 
plained, or are prima facie innocent, but capable of defam- 
atory meaning, it is necessary to specially allege and prove 
the defamatory meaning of the words used, and to allege 
and prove special damages. 
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The language quoted in instruction No. 5 not being slan- 
derous per se, and the plaintiff and appellee not having al- 
leged in her petition any special damage, it therefore be- 
comes necessary to reverse the judgment and remand the 
cause to the district court for further proceedings in con- 
formity with the decision herein. 

REVERSED. 


ALGERNON L. ANDERSON, APPELLEE, V. FORREST BYRD, DOING 


BUSINESS AS BYRD NURSERY COMPANY, ET AL., APPELLANTS. 
272 N. W. 572 


Fitep Aprit 16, 1937. No. 29961, 


1. Trial. Where the evidence on a material issue is conflicting, 
it is the duty of the court to submit the issues of fact to the 
jury. 

INSTRUCTIONS. “It is the duty of the trial judge to 
instruct the jury correctly upon the law as applied to the 
issues presented by the pleadings, if supported by the evidence, 
whether requested or not.” Hall v. Rice, 117 Neb. 818, 223 
N. W. 4. 

8. Negligence: INSTRUCTIONS: PROXIMATE CAUSE. It is not neces- 
sary that the words “proximate cause” be used if the instructions 
contain a word or phrase or language conveying the same 
meaning. 


APPEAL from the district court for Phelps county: 
LEWIS H. BLACKLEDGE, JUDGE. Reversed. 


De Lamatre & De Lamatre and Dora Nelson, for appel- 
lants. 


A. W. Storms and Frank A. Anderson, contra. 


Heard before Goss, C. J., ROSE, GooD, DAY, PAINE and 
CARTER, JJ., and CLEMENTS, District Judge. 


Goss, C. J. 

Forrest Byrd, doing business as Byrd Nursery Com- 
pany, and Howard Deckard, his employee, appeal from a 
judgment against them. 
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The action arose out of a collision November 26, 1935, 
about 10:30 in the morning, about half a mile east of 
Holdrege on paved highway No. 6, between plaintiff’s 
Dodge coach and the truck of defendant Byrd. Defendant 
Byrd had a contract with the state highway department 
for the planting of trees on either side of the highway. 
His truck, driven by defendant Deckard, was traveling 
west carrying several other employees who had been doing 
work in connection with trees planted along the highway. 
Plaintiff was driving his coach east with three parties, go- 
ing out to see a wreck on the railroad running south of and 
near the highway. They had about reached the point of the 
wreck when the collision occurred. 

The petition alleged negligence in operating the truck of 
defendant Byrd at a dangerous rate of speed on the left 
side of the highway and left of its center line; without 
keeping a proper lookout; and so that it could not be 
stopped in time to avoid a collision. 

The amended answer alleged that the accident was 
proximately caused by a dense and impenetrable cloud of 
smoke which settled over the road so that for several 
seconds prior to the collision it was impossible for either 
driver to see where he was going and that as a result the 
accident was unavoidable under the circumstances; that 
any injury sustained by plaintiff was due to the contribu- 
tory negligence of plaintiff; that plaintiff negligently oper- 
ated his car on the left side of the highway, left of the 
center line thereof, in such a manner as to collide with the 
left front and left side of the truck; that plaintiff operated 
his car without keeping a proper lookout, drove into the 
cloud of smoke at a high rate of speed and was negligent in 
not continuing to drive to the right of the center of the 
road, or, in the alternative, in not immediately bringing 
his car to a stop. Defendant Byrd counterclaimed for dam- 
ages to his truck. 

The trial resulted in a verdict and judgment for plain- 
tiff for $7,450. 

Fourteen errors are relied upon for reversal. They re- 
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late to excessiveness of the verdict, insufficiency of the evi- 
dence, and ten of them are concerned with alleged errors in 
instructions. 

The only issues of negligence alleged by plaintiff that 
were submitted to the jury by the instructions of the court 
are: (1) That “defendant was driving said truck at a 
rate of speed which at the time and place and under the 
circumstances there existing was dangerous; (2) that the 
truck was being driven on the wrong or left-hand side of 
the highway; and (3) that it was being driven without a 
proper lookout being maintained by the driver thereof.” 
This is quoted from the second instruction given by the 
court, but the parenthetical figures are ours. 

It would take undue space to detail the testimony of the 
various witnesses. Suffice it to say that there was ample 
evidence (though disputed) from which the jury might 
conclude that, when the collision occurred, the truck of de- 
fendant Byrd was being driven with its left wheels con- 
siderably south of the black line marking the center of the 
pavement; that while the speed of the truck was perhaps 
not over 25 miles an hour, yet, considering the circum- 
stances of the drizzle of rain, the wet pavement and the 
smoke coming from the engine or engines, the jury might 
infer that the speed was a dangerous rate of speed under 
the circumstances; and the facts might properly lead to the 
conclusion by the jury that Deckard, who was driving the 
truck, was not maintaining a proper lookout for a car 
coming from the west. He himself testified that he had 
been driving the truck in second gear but had shifted to 
high just before he entered the ‘cloud of smoke.” He 
estimated that he went 75 to 100 feet in this smoke, saw 
plaintiff’s car at a distance of 30 feet and turned his steer- 
ing wheel to the right. At least one other witness furnished 
testimony tending to establish that the truck was en- 
veloped for a period in the smoke. 

The witnesses in plaintiff’s car furnished testimony from 
which the jury might find that they saw the truck approach- 
ing, that it was not very much obscured by smoke, that 
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as it neared them it turned and came diagonally across 
the black center line of the pavement and struck their car 
on the south side of the pavement. This situation in the 
evidence constrained the trial judge to submit the cause to 
the jury. There was conflict in the evidence, but it was par- 
ticularly a jury case. For that reason the trial court prop- 
erly overruled the motions of defendants for a directed ver- 
dict both at the end of plaintiff’s evidence and at the end 
of all the evidence. 

It is not a case in which it could be said that the colli- 
sion or accident was unavoidable. Either one or both par- 
ties caused it by negligence. It was a question for the jury 
to decide under proper instructions. 

The most serious objection made by defendants raises 
the question relating to proximate cause. Defendants had 
pleaded that the proximate cause of the collision was the 
smoke. There was evidence on the subject, though conflict- 
ing. Nowhere in the instructions to guide the deliberations 
of the jury was the term “proximate cause” used. Nor can 
we find that this theory of defendants, that the existence 
of smoke from the railroad engine or engines nearby was 
the proximate cause of the collision, was otherwise stated 
in the language used by the court in its instructions. It is 
not necessary that the words “proximate cause” be used if 
the instructions contain a word or phrase or language con- 
veying the same meaning. 

It is true that defendants requested no instruction by 
the court on the subject of proximate cause, but “It is the 
duty of the trial judge to instruct the jury correctly upon 
the law as applied to the issues presented by the pleadings, 
if supported by the evidence, whether requested or not.” 
Hall v. Rice,.117 Neb. 818, 228 N. W. 4. See Brooks v. 
Thayer County, 126 Neb. 610, 254 N. W. 413. 

In view of the conclusion we have reached, it is not 
necessary to discuss the other errors assigned. The judg- 
ment of the district court is 

REVERSED. 
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Norris P. CRAFTS, APPELLANT, V. IRVING E. SAWTELLE, AP- 
PELLEE. 
272 N. W. 567 
FILED APRIL 16, 1987. No. 29784. 


1. Appeal. Where appellant did not preserve the evidence by a 
bill of exceptions, the appeal nevertheless may present the 
insufficiency of the pleadings to support the judgment in favor 
of appellee. 

2. Vendor and Purchaser: CONTRACT: BREACH: MEASURE OF 
Damacgss. “In an action by the vendor to recover from the 
vendee damages for a failure on his part to perform the con- 
tract, the measure of damages is the difference between the 
agreed price and the market value of the property at the time 
of the breach.” Wasson v. Palmer, 17 Neb. 330, 22 N. W. 773. 

APPEAL from the district court for Douglas county: 


ARTHUR C. THOMSEN, JUDGE. Reversed. 
Anson H. Bigelow, for appellant. 


J. Gerald MacVeigh and Fischer, Fischer, Fischer & 
Fischer, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY, 
PAINE and CARTER, JJ. ; 


Ross, J. 

This is an action to recover damages in the sum of 
$820.33 for breach of a contract obligating defendant to 
purchase from plaintiff the north half of lot 9, block 21, 
West Benson, an addition in Douglas county, and to pay 
therefor $1,800 in monthly instalments of $10 each. 

Plaintiff pleaded the contract of sale for $1,800 and al- 
leged that defendant took possession, made 10 monthly 
payments, vacated the premises, breached the contract and 
refused to comply further with its terms; that plaintiff de- 
clared a breach of the contract; that the market value of 
the real estate did not exceed $1,250 at the time of the 
breach, and that his damages after credits for payments 
were $820.33, including interest, waste and nonpayment of 
taxes. 

The answer of defendant contained a general denial and 
pleas that he was induced to enter into the contract by 
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fraudulent representations upon which he relied; that the | 
value then was not more than $1,000; that through the 
fraud he promised to pay $1,800. The reply to the answer 
contained a general denial. 

Upon a trial of the cause the jury rendered a verdict in 
favor of defendant. From a judgment of dismissal plain- 
tiff appealed. 

Plaintiff is in the supreme court without a bill of excep- 
tions preserving the evidence and therefore the sufficiency 
of the pleadings to support the verdict in favor of defend- 
ant is the question presented on the face of the clerk’s 
transcript of the proceedings below. 

The district court did not submit to the jury the issue of 
fraud and this left to them the single issue of damages, 
since defendant alleged in his answer that he signed the 
contract agreeing to pay $1,800 for the real estate; that he 
entered into possession; that he moved out and gave up the 
place after paying $100. The answer does not allege that 
the market value when defendant surrendered possession 
was equal to the purchase price less payments. With fraud 
eliminated, as it was by instructions of the trial court, the 
measure of damages was the difference between the agreed 
price and the market value of the property when the con- 
tract was breached, less payments which plaintiff allowed 
on his claim. 

The general rule was stated in an early case as follows: 

“In an action by the vendor to recover from the vendee 
damages for a failure on his part to perform the contract, 
the measure of damages is the difference between the 
agreed price and the market value of the property at the 
time of the breach.” Wasson v. Palmer, 17 Neb. 330, 22 N. 
W. 773. See, also, Ridgeway v. Eastern Colorado Develop- 
ment Co., 105 Neb. 288, 180 N. W. 587. 

On the record presented there is no theory of the case 
on which the pleadings, in connection with the instructions 
given, will support a verdict in favor of defendant. For 
this reason the judgment of dismissal is reversed and the. 
cause remanded for further proceedings. 

REVERSED. 
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EDWARD B. ROGERS, APPELLANT, V. AUGUST L. REBBE ET AL., 
APPELLEES. 
272 N. W. 565 


FILep AprRIL 16, 1937. No. 29895. 


Fraudulent Conveyances: Equity. Equity does not relieve rival 
litigants from the consequences of their own fraud in becoming 
parties to or participants in a fraudulent conveyance which 
unlawfully delays creditors in the collection of grantor’s debts, 
but, on grounds of public policy and protection of the judiciary, 
leaves them in the position in which they placed themselves. 


APPEAL from the district court for Dodge county: 
FREDERICK L. SPEAR, JUDGE. Affirmed. 


Joseph E. Daly, for appellant. 
Abbott, Dunlap & Corbett, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


ROSE, J. 

This is a suit in equity for a decree adjudging a war- 
ranty deed to land to be a mortgage, requiring grantees to 
account for rents and profits and restoring title and pos- 
session to grantor, the plaintiff. The district court dis- 
missed the suit and plaintiff appealed. 

The land, a 160-acre farm in Dodge county, was de- 
scribed in the deed as the west half of the northeast quar- 
ter and the north half of the southeast quarter of section 
2, township 18, north of range 7, east of the 6th P. M., 
valued by plaintiff at $24,000. The deed was dated and re- 
corded October 5, 1926. Edward B. Rogers, plaintiff, was 
grantor, and August L. Rebbe and Louis J. Rebbe, defend- 
ants, were grantees. The wife of each grantee and Fred 
Derkin, tenant, were also defendants. 

In the petition it was alleged in substance that plaintiff 
desired a loan not exceeding $10,000 to aid him in settling 
with creditors for an unpaid judgment and other claims 
against him; that he applied to grantees for a loan, which 
they agreed to make; that the deed was intended as, and is, 
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a mortgage securing the loan; that grantees, pursuant to 
arrangements, lent him $4,600; took and still retain pos- 
session of the land; collected and kept rents and profits 
exceeding the loan, interest and taxes; refused to account 
to plaintiff on demand; failed to restore possession or to 
reconvey the title. Plaintiff offered to pay grantees the 
unpaid debt, if any, owing by him to them upon an account- 
ing and prayed for restoration of his title and other equi- 
table relief to which he is entitled under facts pleaded in de- 
tail. 

For the purposes of the appeal the answer of grantees 
may be summarized as follows: Plaintiff acquired his title 
by inheritance from his deceased wife, who was a sister of 
grantees, and he declared to them his purpose to restore the 
title by deed to the Rebbes. Plaintiff transferred this land 
to grantees and his other property to third persons with 
the intention of cheating and defrauding his creditors and 
of delaying them in the collection of their claims, grantees 
being without knowledge of the fraudulent intent. A 9,000- 
dollar judgment was entered against plaintiff and he owed 
other unpaid debts. December 1, 1926, a judgment creditor 
of his sued grantees to cancel their deed as a conveyance 
to cheat and defraud creditors. December 6, 1926, grantees 
gave plaintiff $4,600 to enable him to compromise the judg- 
ment and his other debts—this for the protection of their 
own title. Grantees did not lend plaintiff any money and 
there was no agreement or understanding that the deed 
should operate as a mortgage oz stand as security for a 
debt. They accepted the deed, took possession believing the 
land, which was formerly owned by their deceased sister, 
was transferred to them for the purpose of restoring the 
title to the Rebbes according to the declared intention of 
grantor. They afterward made permanent and valuable im- 
provements with that understanding. This is a mere sum- 
mary of facts pleaded in defense. Further details are not 
necessary to a decision. 

Is plaintiff entitled to equitable relief? The evidence 
definitely proves that plaintiff executed and delivered the 
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deed in controversy for the unlawful purpose of delaying 
his creditors in the collection of their claims, if not with 
the positive intent to cheat or defraud them. He did not re- 
ceive for the deed, when executed, delivered and accepted, 
any money or other property as consideration. The evidence 
will not admit of any finding to the contrary. Grantees 
pleaded that they did not lend grantor any money and that 
they gave him $4,600 to protect the title which the deed 
conveyed. The evidence proves that, with knowledge of the 
fraud on the part of grantor, grantees retained the fruits 
of the fraudulent transaction which they pleaded in de- 
fense; failed to reconvey the title or to account for rents 
and profits or to permit the land to be subjected to the 
payment of the judgment against grantor. They were par- 
ticipants in the fraud which delayed the collection of his 
debts. The plea that grantor intended to defraud his credi- 
tors does not aid grantees. Equity does not relieve rival 
litigants from the consequences of their own fraud in be- 
coming parties to or participants in a fraudulent convey- 
ance which unlawfully delays creditors in the collection of 
grantor’s debts, but, on grounds of public policy and pro- 
tection of the judiciary, leaves them in the position in 
which they placed themselves. Plaintiff and defendants 
alike may be denied relief in a situation of this kind on the 
court’s own motion as soon as such fraud is positively dis- 
closed at the trial. A dismissal of the suit in such a case is 
not ordered for the purpose of sustaining the defense but 
for turning out of court all participants in the fraud. These 
rules of equity are of such universal application as to make 
reference to precedents unnecessary. 
AFFIRMED. 
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EBER M. STEEVES ET AL., APPELLANTS, V. STANLEY J. NISPEL 


ET AL.: JOHN HALLQUIST, APPELLEE. 
273 N. W. 50 


FILED APRIL 16, 1937. No. 29803. 


Mortgages: Novice. Actual knowledge of the existence of a 
real estate mortgage is as binding as constructive notice thereof 
supplied by the duly recorded instrument. 

EXTENSION. “A new agreement, upon a_ sufficient 
consideration, extending the time of the payment of a note 
and mortgage to a day certain, has the effect, in equity, of 
modifying the original condition of the mortgage to the same 
extent as if the terms of the new agreement were incorporated 
into the condition.” Eby v. Ryan, 22 Neb. 470, 835 N. W. 225. 

: LIMITATIONS. In determining the period of limitation 
in an action to foreclose a real estate mortgage given for the 
security of a promissory note, section 20-202, Comp. St. 1929, 
should be construed in connection with section 20-216, Comp. 
St. 1929. 


. Ordinarily, under section 20-216, Comp. St. 
1929, the owner of the equity of redemption has authority to 
bind the property by payment or contract in writing, and a 
payment by him on the mortgage debt, or a promise to pay 
the same in writing, before the statute has run is binding on 
the property, and tolls the statute as against subsequent 
mortgagees with notice. 

Statutes: Repeat. “Repeals by implication are not favored, 
and a construction of a statute which, in effect, repeals another 
statute will not be adopted, unless such construction is made 
necessary by the evident intent of the legislature.” Schafer v. 
Schafer, 71 Neb. 708, 99 N. W. 482. 

Limitation of Actions. Sections 20-202 and 20-216, Comp. St. 
1929, together with other cognate provisions of our recording 
act, construed as in pari materia, and held that the provision 
of section 20-216, Comp. St. 1929, viz., that, “in any cause 
founded on contract, when * * * (as to) an existing liability, 
debt, or claim, * * * any promise to pay the same shall have 
been made in writing an action may be brought in such case 
within the period prescribed for the same, after such * * * 
promise,” remains in full force and effect. 

The plaintiffs’ cause of action based on the note and 
mortgage in suit, and the written extensions thereof, was not 
barred by the statute pleaded, but remained in full force and 
effect. 
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APPEAL from the district court for Deuel county: ISAAC 
J. NISLEY, JUDGE. Reversed, with directions. 


Heaton & Heaton, R. L. Smith and George H. Risser, for 
appellants. 


Rolfson & Hendricks and B. E. Hendricks, contra. 


Heard before ROSE, GOOD, EBERLY, PAINE and CARTER, 
JJ., and RYAN and KRoceER, District Judges. 


EBERLY, J. 

This is an action in equity instituted by Eber M. Steeves 
and Clinton D. Dickson against Stanley J. Nispel, Carl I. 
Hallquist and Josie M. Hallquist, his wife, and John Hall- 
quist, et al., defendants, to foreclose a certain real estate 
mortgage securing the repayment of $6,000 and interest, 
dated July 1, 1917, executed by Stanley J. Nispel, single, 
which, by its terms, originally matured July 1, 1922. This 
action was commenced on March 14, 1935. The petition was 
in the usual form, but contained additional averments to 
the effect that the maturity of the original writing obliga- 
tory had been extended by the terms of three, successive, 
unrecorded, extension agreements in writing, in due form, 
each duly executed by the then owner of the mortgaged 
premises, respectively, on May 26, 1922, for the period of 
two years from the date of original maturity; on August 
30, 1924, for the period of five years from the date to which 
said maturity date had been extended by the agreement of 
May 26, 1922; and on or about July 1, 1929, for the period 
of five years from that date. Each of these extension agree- 
ments in writing, together with the unpaid interest coupons 
attached thereto, were set out in the petition verbatim, to- 
gether with the condition of the original mortgage. A 
breach of the terms of these writings was alleged in proper 
form, the pleading closing by the prayer for usual relief in- 
cident to foreclosure actions. All defendants save and ex- 
cept John Hallquist defaulted. The last-named party, who 
is the father of Carl I. Hallquist, in his pleading denied 
generally the allegations contained in the petition; alleged 
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affirmatively that plaintiff’s action was not commenced 
within the time limited by section 20-202, Comp. St. 1929, 
and as to the answering defendant was barred thereby; and 
by cross-petition alleged the ownership of a mortgage 
covering the premises in suit securing the payment of 
$9,830, evidenced by a promissory note in writing bearing 
interest at 5 per cent. per annum, which note and mortgage 
securing the same had been on August 27, 1982, for a valu- 
able consideration, duly executed and delivered to said 
John Hallquist by Carl I. Hallquist and wife, and on said 
date duly recorded as provided by law. This defendant fur- 
ther alleged that his mortgage lien was senior and superior 
to the lien of plaintiffs’ mortgage, and prayed for a fore- 
closure of his mortgage, and that the lien thereof be ad- 
judged senior and superior to the lien of plaintiffs’ mort- 
gage. 

Issues were joined on these allegations, and, upon trial to 
the court, judgment was entered for the defendant as by 
him prayed. From the order of the trial court overruling 
their motion for a new trial, plaintiffs appeal. 

No serious conflict is disclosed by the evidence as to the 
main issues involved. To summarize the proof, it may be 
said that on and prior to July 1, 1917, defendant Stanley J. 
Nispel, a single man, was the owner of the north half of 
section thirty-four, township thirteen, range forty-three 
west of the 6th P. M., in Deuel county, Nebraska. On the 
day mentioned he made and delivered to Samuel H. Steeves, 
for a valuable consideration, his promissory note for the 
sum of $6,000 with interest at 6 per cent. from date, pay- 
able to Samuel H. Steeves on July 1, 1922; and that con- 
temporaneously therewith Nispel, to secure the payment of 
said note, executed and delivered to the payee thereof his 
real estate mortgage, mortgaging the premises above de- 
scribed, which was duly recorded in the office of the regis- 
ter of deeds of Deuel county as by law previded. This 
mortgage, and indebtedness secured thereby, was there- 
after duly assigned to plaintiffs, who are now the owners 
thereof. Thereafter Stanley J. Nispel conveyed the prem- 
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ises above described to one James Gammell, who, in turn, 
on June 26, 1918, conveyed this real estate to one Carl 
Buehler. Said Buehler and his wife, Leona Buehler, in 
consideration of the extension of time of payment of the 
original $6,000 note and mortgage, executed and delivered 
to the then owner of the mortgage indebtedness their ex- 
tension agreement, in writing, and thereby extended the 
maturity date of the mortgage indebtedness from July 1, 
1922, to July 1, 1924. Thereafter said Carl Buehler and 
wife, Leona Buehler, entered into their second extension 
agreement, in writing, with the then owner of the mortgage 
indebtedness, evidenced by the note and mortgage of July 
1, 1917, by the terms of which the maturity of said in- 
debtedness was again extended from July 1, 1924, to July 
1, 1929. The premises herein described were thereafter 
duly conveyed by Carl Buehler and wife to Carl I. Hall- 
quist, who since said conveyance has been, and is now, the 
owner in fee simple thereof. On or about July 1, 1929, 
Car] I. Hallquist and his wife made, executed and delivered 
to plaintiffs herein an extension agreement in writing, 
with interest coupons attached, wherein Carl I. Hallquist 
and his wife, in consideration of the extension of the time 
for payment of the note of $6,000 for a term of five years 
from July 1, 1929, agreed to pay interest on said sum from 
July 1, 1929, as evidenced by interest coupons attached to 
this extension agreement. This extension agreement, omit- 
ting the interest coupons attached thereto and forming a 
part thereof, is in the following form: 
“Extension Agreement and Coupons. 
“Chappell, Nebraska, July 1st, 1929. 

“The undersigned hereby covenant that Carl I. Hall- 
quist, the legal owner of the premises conveyed to Dickson 
and Steeves, mortgagees, by a mortgage deed dated July 
2d, 1917, and recorded in book 15 at page 404 of the mort- 
gage records of Deuel county, Nebraska, made by Stanley 
J. Nispel, which mortgage deed was given to secure the 
payment of a note or bond for the sum of $6,000 (of which 
amount none has been paid), payable July 2d, 1922, to the 
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order of Samuel H. Steeves, upon which note or bond there 
remains unpaid the sum of $6,000, of principal money, and 
in consideration of the extension of the time for the pay- 
ment thereof for the term of five years, hereby agree to 
pay interest upon said principal sum from the day whereon 
the same, by the terms of said note or, bond becomes due, 
at the rate of 7 per cent. per annum, payable annually, for 
and during said term of extension according to the tenor 
and effect of the extension coupons hereto attached; both 
principal and interest to be paid, when due, at Panama, 
Nebraska, and in case of default in payment of any of said 
extension coupons, or in case of nonpayment of taxes or 
breach of any of the covenants contained in said mortgage 
deed, it shall be optional with grantee or assigns to declare 
said principal sum immediately due and payable. 

“TI further agree to pay all taxes levied upon this mort- 
gage or the note which this mortgage is given to secure, 
before the same becomes delinquent. The grantor is given 
the privilege of paying $100 or any multiple thereof, on 
any interest paying date. 

“Witness 

: “Carl I. Hallquist 
“Josie M. Hallquist.” 

The two previous extension agreements were executed 
upon the same form of blank, each in the presence of a 
witness who affixed his signature thereto, evidencing that 
fact; and these two previous extension agreements embody 
identical terms. The third extension agreement, above 
quoted, contained the same terms, save and except that the 
words, “the grantor is given the privilege of paying $100 
or any multiple thereof, on any interest paying date,” are 
added. To each of theSe extension agreements, interest 
coupons covering the period of the extension provided for 
were executed by the then owners of the mortgaged land 
and formed a part thereof. None of these extension agree- 
ments was acknowledged before an officer possessing the 
requisite authority to take acknowledgments, and interest 
accruing by the terms of these extension agreements and 
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evidenced by coupon notes attached thereto was paid up to 
and including the interest falling due on July 1, 1931. None 
of the extension agreements was recorded prior to August 
27, 1932, the date of defendant John Hallquist’s mortgage. 
The original mortgage given on July 1, 1917, or a sworn 
copy thereof, was not refiled in the office of the recorder of 
deeds of Deuel county, Nebraska. 

The evidence also discloses that defendant Carl I. Hall- 
quist purchased this land for $14,000 in 1929 (March 
settlement). Defendant John Hallquist, father of Carl I. 
Hallquist, was at that time informed of the existence of 
the unpaid mortgage of $6,000 then on the land, and that 
this purchase price of $14,000 was met by a deduction of 
the $6,000 mortgage and the payment of $8,000 in cash. 
The father, John Hallquist, loaned his son, Carl I. Hall- 
quist, $4,000 which was used to make up the $8,000 cash 
paid on the purchase price. The evidence is direct and 
positive that the Dickson and Steeves mortgage of $6,000, 
now in suit, was what was referred to in the mortgage of 
$4,000, which secured this loan of that amount, given by 
Carl I. Hallquist and wife to his father, John Hallquist, 
under date of March 4, 1929, upon the same lands, by the 
employment of the following words in such mortgage, viz.: 
“This mortgage is given subject to a mortgage for $6,000 in 
favor of Samuel H. Steeves.” 

Therefore, it appears without question that on March 4, 
1929, defendant John Hallquist had actual knowledge of 
the unpaid mortgage of $6,000 in suit, and that his son had 
received the benefit of a deduction thereof from the agreed 
purchase price of the lands the son had purchased. 

In this connection, the following testimony by Carl I. 
Hallquist is also for consideration: “Q. It has been stipu- 
lated that on July 1, 1929, you gave to plaintiffs here, 
Steeves and Dickson, an extension agreement, extending 
the time of payments on this mortgage, and that also you 
have paid interest up to July Ist of 1931. Did you ever 
discuss that matter with your father, John Hallquist? A. 
Oh, I have an idea that I told him about it, but I don’t know 
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whether I discussed it or not. Mr. Hendricks (John Hall- 
quist’s attorney): If you remember, say you remember, 
and if you don’t, say, you don’t remember. A. No; I don’t 
remember that it was discussed and taken up in a discus- 
sion.” 

Carl I. Hallquist testified that he had borrowed $5,000 on 
his “home place;” that it was on a second mortgage; that 
he had also borrowed $4,000 from his father on the prem- 
ises here in suit which was likewise a second mortgage. 
Both mortgages were due when the mortgage to his father 
for $9,830 was executed in 1932. 

Carl I. Hallquist’s explanation of the 1932 mortgage 
given to his father is that on August 27, 1932, he and his 
wife executed to his father a new note of $9,830, and a 
mortgage securing the same covering the half section in 
suit. In arriving at this sum, the $4,000 and the interest 
accrued thereon, secured by the mortgage of 1929 owned 
by his father, were added to the $5,000 note and accrued 
interest thereon, which had its origin in 1915 and was se- 
cured by a second mortgage to his father on his “home 
place.” The new mortgage of August 27, 1932, covered the 
lands here in suit, and was made after he had inspected the 
records in Deuel county, Nebraska, and ascertained that 
the $6,000 mortgage of plaintiffs “was outlawed.” 

He also testified: ‘Q. The mortgage that you gave him 
on August 27th of 1982? A. Yes, sir. Q. Had you previous- 
ly discussed with your father about giving him a mortgage 
on this real estate? A. No. Q. You hadn’t discussed it with 
him? A. No. * * * Q. Did you ever talk with any one about 
waiting until after July 1st of 1932 to give your father an- 
other mortgage? A. No, sir. Q. You hadn’t? What were 
the facts in your mind, or the knowledge that you had that 
caused you to believe that another mortgage on this half 
section would be better security? A. Well, because the 
$6,000 was outlawed. Q. Was outlawed? A. Yes, sir. * * * 
Q. Did you say anything to him (John Hallquist) about 
the Steeves mortgage, the mortgage that is under fore- 
closure here? A. I told him what I found on the records. 
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Q. You told him what you found on the records? A. Yes, 
sir.” 

John Hallquist did not appear as a witness or testify in 
this case. It is clear from the foregoing that he was not 
only put on notice as to the existence of plaintiffs’ $6,000 
mortgage, but must be deemed to have had actual knowl- 
edge that it was unpaid, that it had been extended and in- 
terest paid thereon at least to July 1, 1929, and that it was 
undischarged of record when the mortgage of 1982 was 
delivered to him. 

Mortgage extension agreements are instrumentalities of 
commerce, and their legal incidents are established with 
unanimity in many jurisdictions. 

In 41 C. J. 808, the following appears: 

“An agreement by a mortgagee to extend the time for 
payment of the debt secured by a mortgage, whether in- 
dorsed on the instrument or otherwise evidenced, will con- 
tinue the lien of the mortgage and all his rights and 
remedies thereunder for the new period. Such agreement 
may be made without the formality of a sealed instrument ; 
it may be made out by a mere parol promise, unless other- 
wise provided by statute; but in any case it must be clearly 
shown and not left to mere inference or conjecture, and it 
must be supported by a sufficient consideration. But these 
facts being established, the agreement will prevent the 
mortgagee from taking proceedings to enforce the mort- 
gage before the end of the extended period. The mortgage 
is not discharged, although the extension of time is accom- 
panied by or coupled with an increase of the rate of inter- 
est. The mere extension of the time for the payment of a 
mortgage debt does not waive the other terms of the mort- 
gage, such as an agreement by the mortgagor to pay the 
taxes.” 

In Eby v. Ryan, 22 Neb. 470, 35 N. W. 225, which, among 
other things, involved the rights of third parties to an ex- 
tension agreement (including. the grantee of the mortgaged 
premises), Reese, J., in delivering the opinion of this court, 
says in part: 
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“Tt is not contended, nor could it be, that there was not 
sufficient consideration to sustain the agreement to extend 
the time of the maturity of the note and mortgage. The 
time of payment being extended, the right to foreclose is 
suspended until the expiration of the extended term, unless 
default be thereafter made. The extension of the time of 
- payment has the effect in equity of modifying the original 
condition of the mortgage to the same extent as if the terms 
of the new agreement were incorporated into the condition. 
Insurance Co. v. Bonnell, 35 Ohio St. 365. It follows that, 
if defendant in error had the right to foreclose the mort- 
gage, it existed by virtue of some default occurring subse- 
quent to the agreement for extension.” 

Therefore, it is obvious that the three mortgage extension 
agreements involved in the present proceeding were valid 
instruments, binding upon the parties and those to whom 
notice or knowledge was imputed. In fact, the actual, 
effective, subsisting mortgage in suit, in equity, was formed 
of two instruments, viz., the original mortgage of 1917 and 
the extension as to which no cause of action ever arose, or 
under the facts could have arisen, until 1931. 

The provisions of chapter 76, art. 2, Comp. St. 1929, 
which include our recording act, appear to be involved in 
the present case. Under such provisions all mortgages are 
required to be recorded and shall take effect and be in force 
from and after the time of delivering the same to the 
register of deeds for record, and not before, as to all credi- 
tors and subsequent purchasers in good faith. Comp. St. 
1929, sec. 76-218. 

A subsequent mortgagee is a “subsequent purchaser” 

‘within the meaning of the last-named section. Dorr v. 
Meyer, 51 Neb. 94, 70 N. W. 548. But we have also an- 
nounced the rule that actual knowledge of the existence of 
a real estate mortgage is as binding as constructive notice 
thereof supplied by the duly recorded instrument. Bradford 
v. Anderson, 60 Neb. 368, 83 N. W. 173; Gabel Lumber Co. 
v. West, 95 Neb. 394, 145 N. W. 849; Mulligan v. Snavely, 
117 Neb. 765, 223 N. W. 8. In the instant case the exten- 
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sion agreements involved were not recorded, and were not 
eligible to record. Comp. St. 1929, sec. 76-219. However, 
one with actual notice is not affected by failure to record. 
National Mutual Bldg. & Loan Ass’n v. Blair, 98 Va. 490, 
36 S. E. 5138. 

This court has held that the recording acts, and not the 
law merchant, determine the rights of an assignee of mort- 
gage notes, as to and in land mortgaged to secure the pay- 
ment thereof. First Nat. Bank of Falls City v. Edgar, 65 
Neb. 340, 91 N. W. 404. 

On the state of facts before us, appellee contends that 
after ten years from the date of the maturity of the mort- 
gage, unless within said period the mortgage is refiled for 
record, the right of action for foreclosure is not only barred, 
but the lien thereof ceases absolutely, as to subsequent en- 
cumbrancers for value; that notice of the earlier mortgage 
is immaterial; and that the real estate mortgage of 1917 
having never been refiled, as to appellee, the lien thereof is 
junior to his mortgage of 1932. In support of such conten- 
tions appellee relies on the provisions of section 20-202, 
Comp. St. 1929, and in particular that portion thereof first 
incorporated therein by chapter 64, Laws 1925, which first 
came into force and effect on April 1, 1925. Thus, we have 
presented for construction a remedial statute. 

“In construing a remedial statute three things must be 
considered, viz.: The old law, the mischief, and the remedy.” 
Clother v. Maher, 15 Neb. 1, 16 N. W. 902. See, also, Har- 
mon v. City of Omaha, 17 Neb. 548, 23 N. W. 503. 

But, “In order to ascertain the proper meaning of a 
statute, later as well as earlier legislation upon the same 
subject may be referred to. All existing acts should be con- 
sidered, and a subsequent statute may often aid in the in- 
terpretation of a prior one.” Campbell v. Youngson, 80 
Neb. 322, 114 N. W. 415. 

So too, all statutes in pari materia must be taken to- 
gether and construed as if they were one law, and, if pos- 
sible, effect be given to every provision. Hendrix v. Rieman, 
6 Neb. 516; State v. Babcock, 21 Neb. 599, 33 N. W. 247; 
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Dawson County v. Clark, 58 Neb. 756, 79 N. W. 822; Chi- 
cago, Rk. 1. & P. R. Co. v. Zernecke, 59 Neb. 689, 82 N. W. 
26; Logan County v. Carnahan, 66 Neb. 685, 95 N. W. 812; 
State v. Royse, 71 Neb. 1, 98 N. W. 459; State v. Omaha 
Elevator Co., 75 Neb. 637, 106 N. W. 979. 

Previous to April 1, 1925, the limitation prescribed for 
civil actions of this nature was: “An action for the re- 
covery of the title or possession of lands, tenements or 
heriditaments, or for the foreclosure of mortgages thereon, 
can only be brought within ten years after the cause of 
action shall have accrued.” Comp. St. 1922, sec. 8507. In 
this connection, section 20-216, Comp. St. 1929, which has 
been retained unchanged since 1866, provides: “In any 
cause founded on contract, when any part of the principal 
or interest shall have been voluntarily paid, or an acknowl- 
edgment of an existing liability, debt, or claim, or any 
promise to pay the same shall have been made in writing 
an action may be brought in such case within the period 
prescribed for the same, after such payment, acknowledg- 
ment, or promise.” These two sections were before this 
court in Teegarden v. Burton, 62 Neb. 639, 87 N. W. 337, 
and the following principles were there announced: 

“In determining the period of limitation in an action to 
foreclose a real estate mortgage given for the security of a 
promissory note, section 6 of the Code of Civil Procedure 
(now section 20-202, Comp. St. 1929) should be construed 
in connection with section 22 of such Code (now section 
20-216, Comp. St. 1929).” 

And, ‘‘Where, after the maturity of a note secured by a 
real estate mortgage, interest payments are made annually 
on such note, a right of action accrues on the mortgage at 
any time within ten years after the date of the last pay- 
ment on said note.” 

See, also, Gillilan v. Fletcher, 80 Neb. 237, 114 N. W. 161; 
McLaughlin v. Senne, 78 Neb. 631, 111 N. W. 377. 

In McLaughlin v. Senne, supra, the additional principle 
was also approved, viz.: “Ordinarily the owner of the equity 
of redemption has authority to bind the property by such 
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payment, and a payment by him on the mortgage debt be- 
fore the statute has run is binding on the property, and 
tolls the statute as against a subsequent mortgagee with 
notice of the prior mortgage.” 

On principle, it is obvious that the clause, “an acknowl- 
edgment of an existing liability, debt, or claim, or any 
promise to pay the same shall have been made in writing,” 
as employed in section 20-216, Comp. St. 1929, is equally 
potent to toll the statute, and in any such event “an action 
may be brought * * * within the period prescribed for the 
same, after such payment, acknowledgment, or promise.” 
Such, indeed, was the old law as it existed prior to April 1, 
1925. 

In the consideration of section 20-202, Comp. St. 1929, 
as now amended, it will be noted that the title of the 1925 
enactment is ‘“An act to amend” certain definite sections 
of the Compiled Statutes of 1922..The body of this act 
may constitutionally accomplish no other purpose. The un- 
questioned rule in this jurisdiction is: “Where the title to 
a bill is to amend a particular section, no amendatory legis- 
lation not germane to the subject-matter of the original 
section proposed to be changed is permissible.” Armstrong 
vy. Mayer, 60 Neb. 423, 88 N. W. 401. See, also, Preston v. 
Stover, 70 Neb. 632, 97 N. W. 812; Day v. Metropolitan 
Utilities District, 115 Neb. 711, 214 N. W. 647. 

In the original plan of our Code of Civil Procedure, sec- 
tion 6 of title II (now section 20-202, Comp. St. 1929) was 
devoted to a declaration of the statute of limitations on re- 
covery of real estate; and the enforcement of mortgages 
was included. Section 22 of such title II (now section 20- 
216, Comp. St. 1929) was originally enacted exactly as it 
now appears. Obviously, the scope of such sections 6 and 
22 would be correctly determined by a proper construction 
of both with reference to the text of each and the context 
of the original enactment in which both are included. It 
would seem that what was clearly allocated to section 22 as 
originally enacted would not be deemed germane to section 
6 of our original Civil Code, and vice versa. 
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But this court will not determine an act unconstitutional 
unless necessary for the proper disposition of the case in 
which it arises. Howarth v. Becker, 181 Neb. 233, 267 N. 
W. 444. However, this court is committed to the doctrine, 
viz.: 

“Repeals by implication are not favored, and a construc- 
tion of a statute which, in effect, repeals another statute 
will not be adopted, unless such construction is made neces- 
sary by the evident intent of the legislature.” Schafer v. 
Schafer, 71 Neb. 708, 99 N. W. 482. See, also, State v. 
Harris, 100 Neb. 745, 161 N. W. 2538. 

Reading the terms of the amendment of 1925 in the light 
of the restrictions imposed by the title of the legislative act 
which enacted it, and with proper regard for provisions of 
our statutes in part materia, it is obvious that the only 
words thereof which might be deemed irreconcilable with, 
and repugnant to, any part of section 20-216, Comp. St. 
1929, are the following: “Said period of ten years shall not 
be extended by nonresidence, legal disability, partial pay- 
ment, or acknowledgment of debt.’ (Italics ours.) 

But we are here concerned with a written extension 
agreement, the terms of which constitute a promise to 
pay the indebtedness secured and evidenced by the note 
and mortgage in suit. The language of the 1925 amendment 
obviously does not include it, nor are the terms employed 
by this legislation repugnant to that portion of section 
20-216, Comp. St. 1929, which, in effect, provides: “In any 
cause founded on contract, when * * * (as to) an existing 
liability, debt, or claim, * * * any promise to pay the same 
shall have been made in writing an action may be brought 
in such case within the period prescribed for the same, af- 
ter such * * * promise.” It follows that sections 20-202 and 
20-216, Comp. St. 1929, and other cognate enactments, 
properly construed, sustain the cause of action of plaintiffs 
in the instant case, as against the contentions of defendant 
John Hallquist; that the lien of plaintiffs’ mortgage is 
senior to the lien of the mortgage of that defendant; that 
the due enforcement of plaintiffs’ note and mortgage in 
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suit as to all defendants is not barred by the statute of 
limitations. Thus, the trial court erred in adjudging the 
lien of plaintiffs’ mortgage to be junior to the lien of the 
mortgage of defendant John Hallquist. 

The judgment of the district court is, therefore, reversed 
and the cause remanded, with directions to enter a decree 
of foreclosure and sale in favor of plaintiffs, determining 
their lien to be senior and superior to the rights and claims 
of all the defendants. 

REVERSED. 


RosE S. MABRY ET AL., APPELLEES, V. MINNIE MUDD ET AL., 
APPELLANTS: SIDNEY W. SMITH, APPELLEE. 
272 N. W. 574 


FILED APRIL 16, 1937. No. 29892. 


1. Partition: ATTORNEY’S FEES. Where partition proceedings are 
amicable and for the benefit of all the parties in interest, the 
court may allow a reasonable attorney’s fee to be paid by the 
parties in proportion to their interest in the property involved. 

2. Appeal. When the trial court fails to make a just and equitable 
allowance of attorney’s fees, and such failure amounts to an 
abuse of judicial discretion, this court will, in a proper pro- 
ceeding, correct it. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Affirmed as modified. 


Gaines, McLaughlin & Gaines, for appellants. 


Sidney W. Smith, Jay Gibbs and Hollingsworth & Fran- 
cis, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


CARTER, J. 

This is a partition suit commenced by plaintiffs to secure 
the partition of certain property in Douglas county. Upon 
confirmation of the referee’s sale, the trial court allowed 
plaintiffs’ attorney an attorney’s fee in the amount of 
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$5,810. From the order allowing this fee, certain of the 
defendants herein designated as appellants have appealed 
to this court. 

The record discloses that on September 20, 1935, Sidney 
W. Smith, as attorney for the plaintiffs, commenced this 
suit in the district court for Douglas county praying for 
the partition of the property set forth in the petition and 
that, in the event that said property could not be equitably 
partitioned, it be sold and the proceeds distributed to the 
persons entitled thereto according to law. The record fur- 
ther discloses that said property was sold by the referee on 
February 7, 1936, for the sum of $58,100. On February 13, 
1936, plaintiffs moved for a confirmation of the sale and for 
an order fixing the fees of the attorney and the referee. 
On February 17, 1936, the court confirmed the sale and 
fixed the fees of the referee at $750 and those of the attor- 
ney at $5,810. On April 7, 1936, the referee filed his final 
report, and on April 17, 1936, the appellants herein filed a 
motion objecting to the allowance of the attorney’s fee in 
the amount of $5,810 and asked the court to set aside the 
allowance. The trial court overruled this motion on April 
29, 1936, and approved the final report of the referee. On 
the same date a notice of appeal from the allowance of the 
attorney’s fee was filed in the district court in said suit. 
No bill of exceptions was filed in the appeal. The only ques- 
tion presented is whether the allowance of the attorney’s 
fee in the sum of $5,810 is sustained by the record before 
us. 

The record discloses that the partition suit was one for 
the benefit of all the parties in interest and of an amicable 
nature. In such a case, the court may allow a reasonable 
attorney’s fee to be paid by the parties in proportion to 
their interests in the property involved. Johnson v. 
Emerick, 74 Neb. 308, 104 N. W. 169. 

Appellee contends that, as there is no bill of exceptions, 
there is nothing for this court to consider. The record dis- 
closes that the proceeding was the usual kind commenced 
in such cases. There was no unusual question of fact to be 
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determined nor any peculiar or intricate proposition of law 
to be solved. The trial judge was undoubtedly familiar 
with the professional work required and could not have 
been materially assisted in arriving at a proper fee by the 
taking of evidence. In such a case, the trial court has be- 
fore it the facts necessary upon which to determine the 
reasonableness of the fee to be fixed. If special or unusual 
services were required of the attorney, we can see where 
the adducing of evidence might be required to sustain the 
finding of the court, but such does not appear to be the case 
in the suit at bar. 

The question resolves itself into this: Did the trial court 
abuse its discretion in allowing an attorney’s fee of $5,810 
in a partition suit involving no unusual or unique questions 
of fact or law where the property involved sold for $58,100? 

It is impossible for us to lay down a rule as to the allow- 
ance of attorneys’ fees that would apply in all cases. The 
amount must necessarily be left to the sound judicial dis- 
cretion of the trial court. On the subject of judicial dis- 
cretion, Lord Mansfield says: “Discretion, when applied to 
a court of justice, means sound discretion guided by law. 
It must be governed by rule, not by humour; it must not 
be arbitrary, vague, and fanciful; but legal and regular.” 
Rex v. Wilkes, 4 Burr. (Eng.) 2527. See, also, Pettegrew v. 
Pettegrew, 128 Neb. 783, 260 N. W. 287. When the trial 
court fails to make a just and equitable allowance or ap- 
portionment of attorney’s fees, it is for this court in a 
proper proceeding to say whether such failure amounts to 
an abuse of discretion, and when such an abuse exists to 
correct it. 

The following cases are similar to the one at bar except 
as to the sale price of the property sought to be partitioned. 
In Forsee v. McGuire, 109 Mo. App. 701, 83 S. W. 548, the 
property sold for $80,000 and an attorney’s fee of $1,500 
was allowed. In Connor Realty Co. v. St. Louis Union Trust 
Co., 176 Mo. App. 260, 161 S. W. 865, the property sold for 
$24,000 and an attorney’s fee of $720 was allowed. In 
Donaldson v. Allen, 218 Mo. 298, 111 S. W. 1128, the prop- 
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erty sold for approximately $100,000 and the court allowed 
an attorney’s fee of $5,000. In Murray v. Hays, 51 Utah, 
211, 169 Pac. 264, the property sold for $350,000 and 
$10,000 was allowed the attorneys by the court. In McMul- 
lin v. Doughty, 68 N. J. Eq. 776, 55 Atl. 115, the attorneys 
obtained an actual partition of 13,000 acres of land. In the 
course of the opinion in that case the court said: “As the 
cause proceeded it was disclosed by both parties that the 
extent of the lands was so great, and the documentary evi- 
dences of title in such a confused condition, that accuracy 
of description was almost impossible. The difficulties of the 
procedure became so great as to threaten the efficiency of 
the partition.” After a completion of the work, the court 
fixed the attorney’s fee at $400. In Dent v. Foy, 210 Ala. 
160, 97 So. 627, the property sold for $65,000 and an attor- 
ney’s fee of $2,000 was allowed. In Rackemann v. Tilton, 
236 Ill. 49, 86 N. E. 168, the property sold for $200,000 and 
an attorney’s fee of $1,500 was approved by the court. 
While this court is not bound to follow any one or all of the 
above cited cases in determining a reasonable fee for the 
attorney in the case at bar, yet we are of the opinion that 
the authorities cited conclusively show that the amount 
allowed in the instant case is excessive and that the trial 
court abused that sound judicial discretion reposed in it 
that ought to be guided by the law and its analogies when 
applied to a given set of facts. 

After a consideration of the services rendered, the nature 
of the litigation, the amount involved, the results obtained, 
and the care and diligence exhibited, we have concluded 
that a maximum fee for such services should not exceed the 
sum of $1,500. The allowance of the trial court is therefore 
reduced to $1,500 and the decree of the trial court, as thus 
modified, is affirmed. 

AFFIRMED AS MODIFIED. 
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LESTER STRAWHACKER ET AL., APPELLANTS, V. GENEVIEVE 


STRAWHACKER, APPELLEE. 
272 N. W. 772 


Fivep APRIL 16, 1937. No. 29951. 


1. Deeds: VESTING OF INTERESTS. Where a grantor conveys real 
estate “to A. for and during his natural life and at his death, 
to his present wife B. and her children,” B. having one child 
C. at the time of the execution and delivery of the deed, the life 
estate immediately vests in A., and the remainder interest im- 
mediately vests in B. and C., subject to being opened to let in 
children subsequently born to B. during the continuance of the 
life sadiaicas 


2. Under such a conveyance, an interest in the 
remainder vests in a child born into the class during the con- 
finuance of the life estate from the moment of his birth. 

3. At the termination of the life estate, the 
meer of the class becomes fixed and the absolute interest of 
each can be determined. 

4, Where the language of a deed conveying a 


remainder interest to a class does not provide for a defeasance 
in case of the death of one of the class during the continuance 
of the life estate, the vested interest of such member of the 
class does not lapse but descends to his heirs. 


APPEAL from the district court for Jéfferson county: 
FREDERICK W. MESSMORE, JUDGE. Reversed, with direc- 
tions. 


E.. A. Wunder, for appellants. 
W. J. Moss, C. L. Clark and Melvin Moss, contra. 


Heard before Goss, C. J., GOOD, EBERLY, DAY, PAINE and 
CARTER, JJ., and CLEMENTS, District Judge. 


CARTER, J. 

Plaintiffs brought this suit to have a deed to 80 acres of 
Jefferson county land construed and for a decree that they 
are the owners of an undivided one-half interest therein. 
From an adverse decree, plaintiffs appeal. 

The record discloses that on December 1, 1883, John Jury 
and Mary E. Jury, his wife, conveyed the above-mentioned 
lands “to Andrew M. Strawhacker for and during his 
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natural life and at his death, to his present wife Genevieve 
and her children. Now of the town of Minonk, county of 
Woodford and state of Illinois.” On the date of the execu- 
tion and delivery of the deed, Genevieve Strawhacker had 
one child, Orville Strawhacker, then about one year of age. 
Subsequent to the execution and delivery of the deed, seven 
additional children were born to Andrew M. Strawhacker 
and his wife, Genevieve Strawhacker. Orville Strawhacker 
died December 28, 1918, leaving surviving his widow and 
one son, the plaintiffs in this action. Another child, Storis 
I. Strawhacker, died April 15, 1891, at the age of six years. 
Andrew M. Strawhacker, the grantee of the life estate, died 
on October 15, 1922. The question for determination is the 
rights of the parties in the land in question, as fixed by the 
provisions of the deed above quoted. 

Plaintiffs contend that the language employed by the 
grantor of the deed indicates an intent that the remainder 
interest should vest only in those persons in being at the 
time the deed was executed and delivered. The evidence 
shows that Genevieve Strawhacker had only one child at 
that time. The use of the word “children” in the clause “to 
his present wife Genevieve and her children” seems to us. 
to indicate an intent to include after-born children, other- 
wise the grantor would have named the ithen living child 
as a grantee of the remainder interest. Unless this be true, 
there would have been no reason for the use of the plural 
in designating the grantees of the estate in remainder. 
The contention is also advanced that the use of the words 
“now of the town of Minonk” indicates that the grantor of 
the lands in question indicated an intent that only those 
“now” in being should receive an interest in the realty. It 
will be observed that a period precedes the use of the word 
“now” and that the word “now” is capitalized, indicating 
the beginning of a new sentence. We conclude that the 
use of the words “now of the town of Minonk’” refers 
solely to the then residence of Andrew M. Strawhacker, 
Genevieve Strawhacker and Orville Strawhacker and con- 
tains no inference whatever to the extent of the class in- 
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tended as grantees in the deed by the use of the words, “‘to 
his present wife Genevieve and her children.” 

We are convinced that, at the time of the execution and 
delivery of the deed, Andrew M. Strawhacker became 
vested with a life estate and that the remainder interest 
vested in his wife, Genevieve, and her only son then in 
being, Orville Strawhacker, subject to the condition that 
the class will open up and let in other children born during 
the continuance of the life estate. The rule is aptly stated 
by a text-writer as follows: “A bequest or devise to a class 
of the remainder over after a life estate vests the title to 
the estate in remainder in those of the class in esse at the 
death of the testator; the right of enjoyment of possession, 
however, is deferred until the expiration of the preceding 
estate. The estate in remainder, when once vested as upon 
the death of the testator, does not lapse by reason of the 
death of a beneficiary prior to the expiration of the life 
estate unless the will so provides, as by a limitation over in 
the event of the death of a remainderman before that of 
the life tenant. But the class will open up and let in those 
born during the continuance of the life estate, who belong 
to the class designated in the will. This general rule is held 
to apply particularly to gifts to children as a class, and in 
all such cases the estate in remainder vests in such of them 
as are living at the time of the death of the testator and in 
those born during the continuance of the life estate, from 
the moment of their birth.” 2 Alexander, Commentaries on 
Wills, sec. 890. 

The rule is also well stated in 2 Underhill, Law of Wills, 
sec. 558, as follows: “Where the distribution to or among 
children is to come after a prior life estate, a different rule 
is applicable than where it is immediate; for if the distri- 
bution or the possession of the property devised in remain- 
der to children is not to be made or enjoyed until a period 
has elapsed subsequent to the death of the testator, a gift 
to children as a class will embrace not only all children who 
are living at the testator’s death, and compose the class at 
that time, but also all who are born before the period of 
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distribution arrives. The rule as thus stated is applicable 
to a remainder to the children of some person other than 
the testator himself. Thus, suppose the testator shall give 
property to A. for his life, and after his death to the chil- 
dren of A. in remainder; all the children of A. who are 
living at the death of the testator, and all of A.’s children 
who are born during his life, will constitute the class at the 
period of distribution. And the same rule would apply 
where the gift is of a remainder to the children of B. at the 
death of A., or the children of the testator after a prior 
life estate to be enjoyed by his widow. If the gift of the 
remainder is a present gift, that is to say, if it vests a 
present interest, the possession only being postponed, all 
the children take who are in esse at the death of the testat- 
or, and they will take vested interests, subject to open and 
let in after-born children who come into being during the 
existence of the prior life estate; and both classes will 
compose the class at the time appointed for distribution. 
And if any child in whom the remainder has become vested 
dies during the life tenancy, his or her issues, if any sur- 
vive until the time of distribution, will take per stirpes the 
share of the parent.”’ 

In Restatement, Property, sec. 157, the following per- 
tinent statements appear: 

“A remainder can be (a) indefeasibly vested; or (b) 
vested subject to open; or (c) vested subject to complete 
defeasance; or (d) subject to a condition precedent. * * *— 

“Tllustration to Clause (b): 2. A, owning Blackacre in 
fee simple absolute, transfers Blackacre ‘to B for life, re- 
mainder to the children of B.’ B has a child C. C has a 
remainder vested subject to open and let in other children 
born to B.” 

“When an otherwise effective conveyance of either land 
or a thing other than land creates one or more prior in- 
terests, the maximum duration of which is measured by 
lives, and then limits a remainder estate in fee simple ab- 
solute, or a corresponding remainder interest in a thing 
other than land, which is construed to be in favor of the 
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‘children’ of a designated living person who has one or 
more living children, these children have a ‘remainder 
vested subject to open.’ It is immaterial whether this 
designated person is the transferor, a transferee in favor 
of whom one of the prior life interests has been created or 
a person having no other relation to the affected thing.” 
Restatement, Property, sec. 157, comment n. 

We necessarily conclude that the life estate in the case 
at bar immediately vested in Andrew M. Strawhacker and 
that the remainder interest immediately vested in Genevieve 
Strawhacker and her then only son, Orville Strawhacker, 
at the time the deed was executed and delivered, and as 
each subsequent child was born to Genevieve Strawhacker 
during the continuance of the life estate he became a mem- 
ber of the class and his interest in the land immediately 
vested. Yates v. Yates, 104 Neb. 678, 178 N. W. 262; Wil- 
kins v. Rowan, 107 Neb. 180, 185 N. W. 487; De Witt v. 
Searles, 123 Neb. 129, 242 N. W. 370; Drury v. Hickin- 
botham, 129 Neb. 499, 262 N. W. 37. 

It will be noted that the clause in the deed does not pro- 
vide for a defeasance of the vested interest of any child, 
either by the death of the child or otherwise. In such case 
the vested interest of a child does not lapse at his death but 
descends to his heirs. In the instant case, each of the eight 
children and Genevieve Strawhacker became vested with 
an undivided interest in the land as they entered the class. 
At the termination of the life estate by the death of An- 
drew M. Strawhacker, the grantee of the life estate, the 
number within the class became fixed and the absolute in- 
terest of each at that time would necessarily be an undi- 
vided one-ninth interest in the premises. 

The contention of plaintiffs that a one-half interest in 
the premises vested in Orville Strawhacker absolutely when 
the deed was executed and delivered and that, as his heirs, 
they are now entitled to a one-half interest therein is with- 
out merit. The vested interest of Orville Strawhacker was 
subject to being opened to let in children born during the 
continuance of the life estate, and, as each subsequent child 
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was born into the class, the interest of each was thereby 
proportionately decreased. 

We therefore hold that each of the six surviving children 
is entitled to an undivided one-ninth interest in and to said 
lands by virtue of his being a member of the designated 
class. Genevieve Strawhacker is also entitled to an undi- 
vided one-ninth interest in her own right, as she was desig- 
nated by name as a member of the class. Likewise, the 
estates of Orville Strawhacker and Storis I. Strawhacker 
are each entitled to an undivided one-ninth interest in and 
to said lands. 

The trial court properly denied the claim of plaintiffs 
that they were entitled to one-half of the property involved 
in this action. The trial court erred, however, in not per- 
mitting the estates of Orville Strawhacker and Storis I. 
Strawhacker, deceased members of the class, to share in 
the estate. 

The judgment of the trial court is reversed and the cause 
is remanded, with directions to enter a decree in accordance 
with this opinion. 

REVERSED. 


WILLIAM WRIGHT V. BLANCHE WRIGHT. 
272 N. W. 568 


FILED APRIL 16, 1987. No. 29955. 


1. Contempt: Review. Where an action for contempt of court is 
brought to this court upon a petition in error, we will not ex- 
amine the alleged errors, where it does not appear that a mo- 
tion for a new trial was presented to the trial court. 

In such a case, this court will only examine 

the vecord to determine if the pleadings are sufficient to confer 

jurisdiction on the trial court to make the order complained of. 

PLEADING. While in an action for a civil contempt of 

court the strict rules applicable to criminal cases do not apply, 

the affidavit must contain allegations which, if admitted or 
proved, constitute the offense complained of. 

: Alleging the order of court and the defend- 
ant’s tailare to comply therewith, without an allegation that 
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the defendant had sufficient ability to comply with the order and 
that his failure to do so was without just cause and wilful, is 
not sufficient to confer jurisdiction upon the court to punish 
him for contempt. 


Error to the district court for Otoe county: DANIEL W. 
LIVINGSTON, JUDGE. Reversed and dismissed. 


O. G. Leidigh and Andrew P. Moran, for plaintiff in 
error. 


Lloyd E. Peterson, contra. 


Heard before Goss, C. J., ROSE, Good, DAY, PAINE and 
CARTER, JJ., and CLEMENTS, District Judge. 


CLEMENTS, District Judge. 

This action was brought in the district court for Otoe 
county to punish the plaintiff in error, hereinafter called 
the defendant, for an alleged contempt of court based upon 
his failure to pay into court for the support of his minor 
children the sum of $10 a month for each child or a total of 
$20 a month. This order was made in an action brought 
in the district court for Otoe county wherein defendant in 
error, hereinafter called the plaintiff, was granted a di- 
vorce from defendant. 

The action was instituted by the filing of a motion and 
affidavit, as follows: 

“Comes now Blanche Courtney, formerly Blanche Wright, 
the defendant in the above-entitled cause, and respectfully 
shows to the court that heretofore on February 23, 1928, 
she recovered a judgment in the district court for Otoe 
county, Nebraska, against the plaintiff for payment of the 
sum of $20 per month, support money for William Wright 
and Nina Wright, the minor children of the above-named 
plaintiff and defendant, and costs taxed in the sum of $5; 
that no part of said judgment has been paid except the sum 
of $20 which was paid by the defendant on the Ist day of 
July, 1929; that on the 24th day of June, 1936, defendant 
caused an execution to be issued out of the district court for 
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Otoe county, Nebraska, and the same was delivered to Carl 
Ryder, sheriff of Otoe county, Nebraska, for service and 
return according to law, which said execution was by said 
sheriff on June 24, 1936, returned wholly unsatisfied for 
want of sufficient property belonging to the plaintiff where- 
of to levy and collect said judgment. 

“Defendant therefore moves the court that an order be 
entered herein fixing the time within which the plaintiff 
may show cause why he is not in contempt of court for fail- 
ure to pay said judgment as provided by said decree en- 
tered herein. 

“In support of this motion, there is attached hereto and 
marked exhibit ‘A’ the affidavit of the defendant. 

“Lloyd E. Peterson, 
“Attorney for Defendant.” 
. “Exhibit ‘A’ 
“State of Nebraska, 
“County of Otoe. 

“Blanche Courtney, formerly Blanche Wright, being first 
duly sworn, on oath says that she is the defendant in the 
above-entitled cause; that heretofore on February 23, 1928, 
she recovered a judgment in this action against the above- 
named plaintiff, William Wright, for payment of the sum 
of $20 per month, support money for William Wright and 
Nina Wright, the minor children of the above-named plain- 
tiff and defendant, and costs taxed in the sum of $5. 

“That as shown by the records and files herein, the de- 
fendant, on June 24, 1936, caused an execution to be issued 
out of the district court for Otoe county, Nebraska, and 
the same was delivered to Carl Ryder, sheriff of Otoe coun- 
ty, Nebraska, for service and return according to law, and 
that on said date of June 24, 1936, said execution was re- 
turned wholly unsatisfied for want of sufficient property of 
said William Wright whereof to levy and collect said judg- 
ment. 

“That no part of said judgment has been paid except the 
sum of $20 which was paid by the plaintiff on July 1, 1929. 

“Blanche Courtney, formerly Blanche Wright. 
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“Subscribed and sworn to before me this 26th day of 
June, 1936. 

“(Seal) My com. exp. Nov. 28, 1940. Marjorie Booth, 
“Notary Public.” 

No other complaint was filed and no answer was inter- 
posed. Upon the motion and affidavit an order to show 
cause was entered. Upon the return day of the order, a 
trial was had resulting in a finding by the court that no 
cause had been shown why the plaintiff in error was not in 
contempt of court, finding that he was in contempt of court 
and ordering him confined in the county jail of Otoe county 
until further order of the court or until he is otherwise 
legally discharged and that he pay the costs of the pro- 
ceeding. 

To this finding the defendant excepted and brings the 
case here by petition in error. In this petition in error 
numerous assignments of error are made. It does not ap- 
pear that these alleged errors were ever called to the atten- 
tion of the trial court by a motion for a new trial. 

It is well settled in this jurisdiction: “In order to secure 
a review in this court of alleged errors occurring at the 
trial, such errors must be pointed out in a motion for a new 
trial, addressed to the district court, and a ruling obtained 
thereon.” Dillon v. State, 39 Neb. 92, 57 N. W. 986. See 
Madsen v. State, 44 Neb. 631, 62 N. W. 1081; Zimmerman 
v. State, 46 Neb. 18, 64 N. W. 875. As no motion for a new 
trial was filed in the instant case, this court will not ex- 
amine the alleged errors. 

The failure of the plaintiff in error to file a motion for a 
new trial in the trial court and obtain a ruling thereon does 
not however prevent this court from an examination of the 
record to determine whether the motion and affidavit filed 
are sufficient to confer jurisdiction on the court to make the 
order complained of. In a number of early cases this court 
has held: “Proceedings in contempt are in their nature 
criminal, and strict rules of construction applicable to 
criminal proceedings are to govern therein.” Boyd v. State, 
19 Neb. 128, 26 N. W. 925; Johnson v. Bouton, 35 Neb. 898, 
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53 N. W. 995; O’Chander v. State, 46 Neb. 10, 64 N. W. 
373. “The affidavit must state the acts of the asserted con- 
tempt with as much certainty as is required in a statement 
of an offense in a prosecution of a crime.” Herdman v. 
State, 54 Neb. 626, 74 N. W. 1097. In two recent cases, 
namely, Maryott v. State, 124 Neb. 274, 246 N. W. 348, and 
State v. Barlow, ante, p. 166, 271 N. W. 282, we have dif- 
ferentiated between “criminal” and “civil” contempts and 
held: “The rules of procedure in proceedings for criminal 
contempt are inapplicable to proceedings for civil con- 
tempt.” The contempt which is attempted to be charged in 
this proceeding is a “civil’ contempt. ‘Where, in a di- 
vorce action, a husband has been ordered to pay alimony 
for the support of his wife and children, and, being of 
sufficient ability to pay the same, wilfully and contuma- 
ciously refuses to pay, having no just or reasonable grounds 
for his failure or refusal, such conduct constitutes a civil 
contempt.” Maryott v. State, supra. 

While the strict rules applicable to criminal cases do 
not apply in this proceeding, the affidavit upon which the 
action is based should have stated facts which, if proved, 
would constitute a “civil” contempt. This it does not do. 
The only allegations material to the case are that an order 
was made and that the defendant failed to comply. with 
the order. A party is not in contempt of court for a failure 
to comply with an order to pay alimony unless it is shown 
that he had sufficient ability to pay and that his refusal was 
wilful and contumacious and without just and reasonable 
ground. 

The case of Hawthorne v. State, 45 Neb. 871, 64 N. W. 
359, is clearly in point and decisive of this action. It is 
there held: “In a proceeding to punish for an alleged con- 
tempt, not committed in the presence of the court," the 
affidavit upon which the proceeding is based is jurisdiction- 
al, and it must affirmatively disclose sufficient facts to show 
that the case is one over which the court has jurisdiction. 
* * * Unless the disobedience of an order of court is wilful 
there is no contempt.” In this case the defendant, in a civil 
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action, failed to comply with an order of court directing the 
payment by him of a certain sum of money to apply on a 
judgment recovered therein against him. Contempt pro- 
ceedings were instituted against him. This was in an action 
in aid of execution. The alleged contempt was clearly a 
“civil” contempt. Much might be quoted from the opinion 
in this case. We call attention particularly to the following: 
“The affidavit does not aver that it is in the power of the 
plaintiff in error to comply with the order of the court, 
nor does it allege that proof by affidavit or otherwise was 
made to the county judge that Mr. Hawthorne ‘has prop- 
erty which he unjustly refuses to apply toward the satis- 
faction of the judgment rendered against him.’ It there- 
fore follows that the affidavit in this case is fatally defect- 
ive, and the order of the county judge, to which the plain- 
tiff in error refuses to yield obedience, is void, because 
such judge had no jurisdiction to make the same.” 

The affidavit in the instant case being fatally defective, 
the order and judgment of the court are void and must be 
set aside and the cause dismissed. This will be done with- 
out prejudice to another action. 

REVERSED AND DISMISSED. 


PENN MUTUAL LIFE INSURANCE COMPANY, APPELLEE, V. 
Eva P. SWEENEY ET AL., APPELLANTS, 
273 N. W. 46 


FILep APRIL 28, 1937. No. 29963. 


1, Judgment: Vacation. “The motion to vacate a judgment be- 
cause of its rendition before the action regularly stood for trial 
can be made only in the first three days of the succeeding term.” 
Comp. St. 1929, sec. 20-2008. 

: The general rule is that a failure to appoint 
a guardian ad litem is at most only erroneous and the appropri- 
ate remedy is by direct appeal and not by an original action to 
vacate the judgment. ; 
3. Landlord and Tenant. A tenant cannot dispute his landlord’s 

title. : 

4, Pleading. “A reply must be made to all the material allegations 


VoL. 132] JANUARY TERM, 1937 625 


Penn Mutual Life Ins. Co. v. Sweeney 


of new matter contained in an answer, or they will be taken as 
true.” Williams v. Evans, 6 Neb. 216. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Affirmed. 


Walter G. Badham, for appellants. 
Sidney W. Smith, contra. 


Heard before Goss, C. J., ROSE, GooD, DAY, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


Goss, C. J. 

There is no bill of exceptions. We derive all data from 
the transcript. This action was begun May 29, 1931, by 
filing a petition against Eva P. Sweeney and Elizabeth P. 
Goodrich and by service of summons on each of them to 
foreclose a mortgage on two lots and improvements in 
Dundee Place in Douglas county. Decree was entered Au- 
gust 4, 1931. The transcript does not show whether a stay 
was taken, but the next entry after the decree is a motion 
to confirm sale filed July 27, 1932. The sale was confirmed 
November 12, 1932, and a conveyance directed to be made 
by the sheriff to plaintiff as the purchaser. July 5, 1935, 
plaintiff applied for an order for a writ of assistance to 
oust defendant Goodrich, who was alleged to be in pos- 
session, and on December 2, 1935, the court ordered the 
writ and directed the sheriff to oust defendant Goodrich 
and put plaintiff in possession. 

On March 16, 1936, defendant Goodrich filed a pleading, 
called a substituted motion, asking for an order canceling 
the sheriff’s deed and recalling the writ of assistance on 
the grounds that no notice of the confirmation of sale was 
had upon Moses P. O’Brien, attorney of record for defend- 
ants, and the only notice thereof was served upon defend- 
ants by leaving copies at the usual place of residence of 
defendants on July 29, 1932; that on July 27, 1932, Eva P. 
Sweeney, the owner of an undivided half of the real estate 
in foreclosure, was declared mentally incompetent and in- 
sane by the insanity board of Douglas county and was 
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legally incompetent to receive any notice at the time the 
notice was alleged to have been served. 

To this pleading plaintiff filed an answer pleading that 
it was unable to serve notice of confirmation upon Moses 
P. O’Brien, attorney of record for defendants, because he 
maintained no office and had no known place of abode, and 
so served a copy of the notice upon defendant Goodrich at 
her usual place of residence and left a copy with her for 
defendant Sweeney, both of whom had their residences in 
the same house; that William Colfax, as the agent and 
representative of defendants, appeared in court at the time 
set for the hearing and secured continuances for defendants 
until November 12, 1982, when the sale was confirmed; that 
both defendants knew that the sale was confirmed and the 
sheriff’s deed executed and never up to March 16, 1936, 
questioned the validity of the order of confirmation and 
sheriff’s deed; that Eva P. Sweeney died December 29, 
1932, and Elizabeth P. Goodrich is her sole and only heir; 
that defendant Goodrich requested to reside in the premises 
after the confirmation of the sale and execution of sheriff’s 
deed, agreed to pay $30 a month therefor and did pay that 
rental for December, 1932, and following months until 
May, 1933, and in April, 1933, she and plaintiff made a 
written lease for one year at $30 a month, which provided 
that either party might cancel it upon 30 days’ notice; that 
defendant Goodrich made application to the Home Owners 
Loan Corporation for a loan that she might repurchase 
said property and requested plaintiff to accept bonds issued 
by the corporation; that in her application she stated that 
plaintiff was the owner through foreclosure proceedings; 
that plaintiff had paid taxes amounting to $647.91 on the 
premises since it received its sheriff’s deed and would not 
have paid them had it not believed it was the owner of the 
property ; that by her actions defendant Goodrich led plain- 
tiff to believe the foreclosure proceedings were regular and 
that she had full knowledge and notice of the proceedings 
and is now estopped to claim ownership or that the pro- 
ceedings were irregular or invalid; that defendant has been 
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guilty of laches in the premises; that the term of court at 
which the sale was confirmed and that at which the order of 
confirmation was entered have adjourned and the court is 
without jurisdiction to vacate either order. No reply was 
filed. 

April 11, 1936, Elizabeth P. Goodrich, as administratrix 
of the estate of Eva P. Sweeney, deceased, was substi- 
tuted as a defendant and thereupon she filed a petition to 
vacate the judgment and decree and plaintiff filed an answer 
thereto, both of which are substantially the same as the 
. pleadings heretofore abstracted. 

On April 80, 19386; upon hearing and arguments, the 
court overruled the motions and petitions of defendants and 
ordered the sheriff to execute the writ of assistance. Super- 
sedeas bond was fixed. Defendants gave the bond and ap- 
pealed. 

The first point of defendants is that the court erred in 
confirming the sale because the notice was not served on 
their attorney of record but was served by leaving copies 
at the usual place of residence of defendants; that is, that 
the sale was confirmed before the matter, by proper notice, 
stood for hearing. It must be conceded that this question 
was raised several years after the final order confirming the 
sale was made. The record shows the adjournment of the 
term of court had long passed. “The motion to vacate a 
judgment because of its rendition before the action regu- 
larly stood for trial can be made only in the first three days 
of the succeeding term.” Comp. St. 1929, sec. 20-2003. 

It is claimed by appellants that a guardian ad litem 
should have been appointed for Eva P. Sweeney. The 
answer to that is that the failure to appoint a guardian ad 
litem is at most only erroneous and the appropriate remedy 
is by direct appeal and not by an original action to vacate 
the judgment. McAllister v. Lancaster County Bank, 15 
Neb. 295, 18 N. W. 57; Kuhn v. Kilmer, 16 Neb. 699, 21 N. 
W. 443; McCormick v. Paddock, 20 Neb. 486, 30 N. W. 602; 
Schleuning v. Tatro, 122 Neb. 8, 238 N. W. 741. 

A tenant cannot dispute his landlord’s title. Gies v. 


628 NEBRASKA REPORTS [VoL. 132 
State Life Ins. Co. v. Lee 


Storz Brewing Co., 75 Neb. 698, 106 N. W. 775; Schroeder 
v. Bartlett, 129 Neb. 645, 262 N. W. 447. 

“A reply must be made to all the material allegations of 
new matter contained in an answer, or they will be taken ~ 
as true.” Williams v. Evans, 6 Neb. 216. 

The judgment of the district court is 

AFFIRMED. 


STATE LIFE INSURANCE COMPANY, APPELLEE, V. JAMES I. 
LEE, APPELLANT. 
272 N. W. 767 


FILED APRIL 23, 1937. No. 29979. 


Mortgages: FORECLOSURE: MORATORIUM. “Defendant in a foreclosure 
action is not entitled to the benefit of the moratory statute 
where the mortgage lien equals or exceeds the actual value of 
the mortgaged premises, and where the premises are sold under 
decree for the full amount of the mortgage lien, interest and 
costs.” Erickson v. Hansen, 129 Neb. 806, 263 N. W. 182. 


APPEAL from the district court for Hayes county: 
CHARLES E.. ELDRED, JUDGE. Affirmed. 


Carrico & Carrico, for appellant. 
Ginsburg & Ginsburg and Carl E. Peterson, contra. 


Heard before Goss, C. J., ROSE, GooD, DAY, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


Goss, C. J. 

Defendant appeals from an order denying a further 
moratorium stay and confirming sheriff’s sale in a mort- 
gage foreclosure. 

The land involved consists of 640 acres less what is 
taken out of it by a highway traversing the farm. Ap- 
proximately half of it is tillable and half pasture land. 

Plaintiff’s decree, entered November 28, 1932, was for 
$9,748.58, bearing 10 per cent. interest from that date. 
Federal Trust Company had foreclosed (on interest coupons 
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paid by it) subject to plaintiff’s mortgage and had a 
second lien bearing the same rate of interest. Plaintiff bid 
in the property at sheriff’s sale on October 31, 1933, for 
$10,718. At the time of confirmation, March 23, 1936, 
plaintiff, with the approval of the court, increased its bid 
to $13,072.60, which covered its entire lien, interest and 
costs, but not the second lien of Federal Trust Company, 
which amounted to approximately $1,250. Even then the 
court gave defendant 30 days to get an increased bid of 
$300, and on May 25, 1936, found that he had failed to get 
such a bid, and the order then became absolute. 

Without taking space to analyze the evidence, it shows 
that the liens amount to a total of approximately $16,000 
and no competent testimony as to the actual value of the 
land places it that high. 

“Defendant in a foreclosure action is not entitled to the 
benefit of the moratory statute where the mortgage lien 
equals or exceeds the actual value of the mortgaged prem- 
ises, and where the premises are sold under decree for the 
full amount of the mortgage lien, interest and costs.” 
Erickson v. Hansen, 129 Neb. 806, 263 N. W. 182. 

The judgment is 

AFFIRMED. 


SCHOBERT-ZIMMERMAN DRAINAGE DISTRICT, APPELLEE, V. 
JOHN L. SOLL ET AL., APPELLANTS. 
272 N. W. 775 


FILep APRIL 28, 1937. No. 29980. 


1. Appeal. On appeal in a suit in equity, the trial court’s findings 
on issues of fact import verity in absence of a bill of excep- 
tions. 

2. Taxation: FORECLOSURE OF LIEN: PURCHASER. Under the drain- 
age laws of Nebraska, a drainage district may buy at a tax sale 
lands encumbered by unpaid delinquent assessments levied 
thereon for special drainage benefits. Comp. St. 1929, secs. 
UEBON 77-2041. 


SALE. A decree foreclosing a tax sale cer- 
tifeate to enforce payment of assessments for special drainage 
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benefits accruing to two tracts of land may order the sale of one 
tract first, if both are owned by the same defendant, and direct 
payment of any surplus proceeds of sale on the assessment lien 
on the other tract. Comp. St. 1929, sec. 77-2045. 

4. Drains: ASSESSMENTS FOR BENEFITS. Where a drainage district, 
in strict compliance with law, levies valid assessments for special 
drainage benefits accruing to land, the levies are not open to 
the plea that they are void because an older drainage district 
previously levied and collected assessments on the same land 
for special drainage benefits. 


APPEAL from the district court for Sarpy county: DANIEL 
W. LIVINGSTON, JUDGE. Affirmed. 


Charles W. Haller, for appellants. 


Nickerson & Nickerson, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, Day, 
PAINE and CARTER, JJ. 


ROsE, J. 

This is a suit in equity to foreclose a tax sale certificate 
evidencing liens in favor of Schobert-Zimmerman Drain- 
age District, plaintiff, against two contiguous tracts of 
land owned by John L. Soll, defendant, in Sarpy county. 
The liens were created by assessments for special benefits 
of $6.50 for drainage improvements accruing to a 20-acre 
tract and by assessments for special benefits of $617.50 for 
drainage improvements accruing to a 40-acre tract. The 
tracts were sold for unpaid delinquent assessments for 
drainage benefits by the county treasurer of Sarpy county 
at private tax sale to plaintiff, one certificate of sale in- 
cluding both liens. 

The answer of defendant Soll contained a general denial 
and pleas that ‘his lands were not benefited by plaintiff and 
that they were assessed in another drainage district and 
the assessments therein paid. 

Upon a trial of the cause, the district court found the 
issues in favor of plaintiff and decreed a foreclosure of its 
tax sale certificate. Defendant appealed. 

The appeal does not present any issue of fact for de- 
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termination. The evidence was not preserved by a bill of 
exceptions. There is therefore nothing in the record to 
refute any issuable fact determined by the district court. 
According to the transcript of the proceedings, the follow- 
ing facts, in substance, were established by the findings be- 
low: Plaintiff is a regularly organized drainage district in 
which the two contiguous tracts of land owned by Soll are 
situated. The 20-acre tract was benefited by drainage im- 
provements to the extent of $6.50 and the 40-acre tract to 
the extent of $617.50. Assessments for the benefits were 
made by the proper officers pursuant to the requirements of 
law. The proceedings throughout, including notices, were 
regular and in compliance with legislation on the subject. 
The assessments were certified to the county clerk of Sarpy 
county and placed on the tax list in the office of the county 
treasurer and each assessment became a first lien. 

Power of the drainage district to buy the land at tax 
sale and to foreclose the tax sale certificate was granted by 
statute. Comp. St. 1929, secs. 77-2010, 77-2041. 

The principal argument of defendant is directed to the 
proposition that the decree discloses error on its face by 
ordering the sale of the 20-acre tract which is charged with 
the small lien of $6.50 to pay the assessment of $617.50 
against the 40-acre tract. The proposition itself is at vari- 
ance with the decree. Each assessment was levied against 
the tract to the extent it was benefited. The tracts were 
contiguous and owned by the same defendant. The land to 
be first offered at judicial sale is the 40-acre tract. The 
20-acre tract is to be sold only in the event that the pro- 
ceeds of the first sale do not equal or exceed both liens, 
interest and costs. These directions may be beneficial to 
defendant by making the sale of the smaller tract unneces- 
sary and are in harmony with the statute which provides: 

“Where the same defendant is the owner of two or more 
lots or parcels of land, the court may in its decree order 
that any surplus proceeds of sale of one lot or parcel of 
land shall be applied to the payment of taxes and costs 
against any other lot or parcel of land owned by the same 
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defendant, where no rights of third persons will be affected 
thereby, and that only so much of the land so owned by one 
defendant shall be sold as may be necessary to satisfy all 
- taxes and costs charged against all the lands owned by the 
same defendant.” Comp. St. 1929, sec. 77-2045. 

The decree of foreclosure, therefore, is not void or er- 
roneous for the asserted reason that it directs the sale of 
one tract to pay an assessment lien on another tract. 

It is further insisted the district court erroneously de- 
prived defendant of the pleaded defense that this same 
land was improved by drainage work of an older drainage 
district which levied and collected assessments therefor. 
This defense is without merit, since plaintiff, an existing 
drainage district, benefited defendant’s land by drainage 
improvements to the extent of the assessments levied 
against it as authorized by law. The findings of fact below 
eliminate this defense and are not open to review on appeal 
in absence of a bill of exceptions. 

A general demurrer to the petition is also without merit. 

Error in the proceedings and judgment of the district 
court has not been pointed out or found. 

AFFIRMED. 


FILOMENA HLADKY, APPELLEE, V. VACLAV ECKSTEIN ET AL., 
APPELLANTS. 
272 N. W. 910 


FILED APRIL 28, 19387. No. 29877. 


Evidence in the record examined, and held ample to support the 
judgment challenged on this appeal. 


APPEAL from the district court for Saunders county: 
Harry D. LANDIS, JUDGE. Affirmed. 


Charles H. Slama and Beach Hinman, for appellants. 


Fred C. Foster, contra. 
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Heard before Goss, C. J., EBERLY, DAY, PAINE and 
CARTER, JJ., and ELDRED and CHASE, District Judges. 


EBERLY, J. 

This is a consolidation of two actions, in the nature of 
creditors’ bills, instituted by Filomena Hladky, plaintiff, 
against Vaclav Eckstein, Otile Eckstein, Mike Eckstein, 
and Emil Eckstein, defendants. Vaclav Eckstein and Otile 
Eckstein were and are husband and wife. Mike Eckstein 
and Emil Eckstein are sons of Vaclav Eckstein. 

The petitions are in the usual form. The transfers at- 
tacked are two, viz.: (1) A deed of conveyance executed 
and acknowledged by Vaclav Eckstein and wife, Otile Eck- 
stein, on September 1, 1932, conveying to Mike Eckstein 
and Emil Eckstein, “in consideration of the sum of five 
thousand dollars, in hand paid,” the west half of the north- 
east quarter and the east half of the northwest quarter of 
section 18, and the east half of the southwest quarter of 
section 7, all in township 16, range 6 east of the 6th P. M., 
in Saunders county, Nebraska, subject to encumbrance 
against the property estimated at $21,000. This deed was 
properly filed for record on September 2, 1932. (2) A bill 
of sale on September 1, 1932, executed by Vaclav Eckstein 
for a consideration recited in the instrument of conveyance 
as “the sum of five thousand dollars * * * in hand paid,” 
purporting to bargain and sell to his sons, Mike Eckstein 
and Emil Eckstein, “all of the crops now growing and al- 
ready gathered” on the premises above described, ‘“‘also 12 
head mixed cattle, 16 head mixed horses, 33 head large 
hogs, 40 head fall pigs,” and farming implements partic- 
ularly described therein. 

After a hearing on the merits, the district court adjudged 
that 160 acres of the land described constituted the home- 
stead of Vaclav Eckstein and family, was of less value than 
$2,000, and was therefore exempt and not subject to 
fraudulent alienation; but that as to the east half of the 
southwest quarter of section 7, township 16, range 6, 
Saunders county, Nebraska, the conveyance thereof by 
Vaclav Eckstein and Otile Eckstein to Mike Eckstein and 
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Emil Eckstein recorded on September 2, 1932, was fraudu- 
lent and void as to plaintiff, and the same was subjected to 
plaintiff’s judgment lien. The court further found that the 
bill of sale did not enter into the litigation, and entered 
no order concerning the personal property described there- 
in. From the order of the trial court overruling their mo- 
tion for a new trial, the defendants appeal. 

As to the bona fides of these transfers, the principal evi- 
dence in the record as to the nature of the conveyances 
referred to is the testimony of Mike Eckstein and Emil 
Eckstein. Neither Vaclav Eckstein nor Otile Eckstein testi- 
fied. 

From the record as an entirety, it fairly appears that 
Vaclav Eckstein was insolvent at the time of the execution 
of these instruments; that the consideration ($5,000) set 
forth in each instrument of conveyance was false and un- 
true; that substantially all of Vaclav Eckstein’s property 
was conveyed to his sons thereby; and, by reason thereof, 
his then creditors were necessarily prejudiced, hindered 
and delayed. 

Under the uncontested facts in this case the application 
of the following principles is invoked: 

A deed by a debtor to an immediate member of his 
family is presumptively fraudulent as to an existing credi- 
tor, and in litigation between the creditor and grantee on 
that issue, the burden is on the latter to establish the good 
faith of the transaction by a preponderance of the evi- 
dence. Christensen v. Smith, 123 Neb. 388, 243 N. W. 118; 
Ayers v. Wolcott, 66 Neb. 712, 92 N. W. 1036; Glass v. 
Zutavern, 43 Neb. 334, 61 N. W. 579; Steinkraus v. Korth, 
44 Neb. 777, 62 N. W. 1110; Jansen v. Lewis, 52 Neb. 556, 
72 N. W. 861; Schott v. Machamer, 54 Neb. 514, 74 N. W. 
854, 

“Where the circumstances under which a transfer of 
property by a debtor is made are suspicious, the failure of 
the parties to testify or to produce available explanatory or 
rebutting evidence is a badge of fraud. The presumption 
is that if they could have truthfully testified to facts show- 
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ing the bona fides of the conveyance they would have done 
so. It is wholly immaterial that their failure or refusal to 
do so is based on the advice of counsel.” 27 C. J. 494. 

This burden the defendants wholly failed to sustain in 
the record before us. From the evidence in the record, in 
view of the burden of proof, it is clear that the entire 
transaction of September 1, 1932, including the execution 
of the warranty deed in suit, was a sham created by the 
joint action of the defendants for the express purpose of 
hindering, delaying and defrauding the plaintiff in the col- 
lection of her judgments. While the evidence of defendants, 
by studied and palpable omissions, succeeded in disclosing 
the particulars of the transactions, in addition it also fairly 
appears that Vaclav Eckstein, then insolvent, disposed of a 
material portion of the property described in the bill of 
sale, secretly retaining, after its execution, a valuable in- 
terest therein for his own use and benefit and for the use 
and benefit of his family, with the acquiescence, express or 
implied, of Mike Eckstein and Emil Eckstein, the grantees 
thereof. 

On the subject of benefits retained and enjoyed by Vaclav 
Eckstein, the son Mike Eckstein further testified, as fol- 
lows: “Q. Now, Mr. Eckstein, have you always lived with 
your father? A. Yes, Q. And you're still living with him? 
A. Yes, sir. * * * Q, Your father has always lived on this 
land that is in controversy? A. Yes, sir. Q. Prior to Sep-. 
tember, 1932, who lived with your father? A. Me. Q. And 
who else? A. Emil. Q. Who else? A. The rest of the 
kids. * * * Q. How many living with him now? A. Nine. 
* * * Q. And the situation there on the farm today is just 
like it was when you were 21, isn’t it? A. Yes, sir. Q. 
There hasn’t been any change at all, has there? A. Yes. 
Q. You’re all living in the same house? A. Yes, sir. Q. 
And the children eating at the same table, the same as you 
did before? A. Yes, sir. Q. And your father has taken all 
that he needs for the support of his family? A. Yes, sir. 
Q. He has taken care of his family just the same? A. Yes, 
sir. Q. There hasn’t been any change in that respect? 
A. No.” 
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Emil Eckstein’s testimony on this subject is: “Q. Now, 
your father is still living on this place? A. Yes. Q. And 
his family is still with him? A. Yes, sir. Q. All those that 
are under age? A. Yes. Q. Now, you folks live there just 
the same as before you got this farm—before you and your 
brother got the farm, don’t you—you all live there together, 
just the same? A. Yes, sir; we do. Q. There’s been no 
change in the management of that place, has there, since 
that? A. No change.” 

What was actually done, particularly if continued for a 
considerable period of time with the acquiescence of all 
parties in interest, must be deemed to have been contem- 
plated by the actual agreement as originally entered into 
by them. True, as a practical matter, while the existence 
of what amounts to a mutual contract between these par- 
ties on this subject-matter is thus clearly indicated, the 
palpable concealments by and in behalf of the sons have 
rendered as a matter of proof the exact nature of its obli- 
gations ambiguous. However, on the Ecksteins was im- 
posed the duty of full disclosure. Besides, “A practical con- 
struction placed upon an ambiguous contract by the parties 
will generally be adopted by the courts.” Wilhoit v. Steven- 
son, 96 Neb. 751, 148 N. W. 963. See, also, Muller v. Pratt, 
108 Neb. 473, 187 N. W. 902; School District v. Davis, 76 
Neb. 612, 107 N. W. 842. 

In view of the evidence recited, and the further facts dis- 
closed by the record, including manifest concealment by the 
defendants in their testimony, we deem as applicable the 
rule stated in Graham v. Estate of Townsend, 62 Neb. 364, 
87 N. W. 169, viz.: “But where a fraudulent transfer of 
property, or choses in action, is made in trust for the use 
and benefit of the person making the same, it is void both 
as to existing and subsequent creditors.” 

So, also, ‘According to the weight of authority, a convey- 
ance by one who is insolvent or in embarrassed circum- 
stances, or by one who conveys all his property, in which 
the grantor secures to himself or to himself and family the 
right of future support by the grantee, is either primu facie 
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or conclusively fraudulent and void as to existing creditors; 
and the property so sold or conveyed may be subjected to 
their claims either in law or in equity.” 27 C. J. 602. 

In view of the entire record in this case, we find the alle- 
gations of plaintiff’s petition amply sustained by the evi- 
dence adduced at the trial. Therefore, it follows that the 
judgment of the district court was, in all respects, correct 
and it is 

AFFIRMED. 


EDWIN L. SERVEN, APPELLEBR, V. METROPOLITAN LIFE INSUR- 
ANCE COMPANY, APPELLANT. 
272 N. W. 922 


FILED APRIL 23, 1937. No. 29965. 


1. Insurance: “ToTaL DISABILITY:’ SUFFICIENCY OF EVIDENCE. An 
examination of the evidence reveals that it is sufficient to sup- 
port a verdict based upon the continuous and total disability of 
the insured. 


2. : An unsuccessful attempt of an insured to re- 
turn to his usual work, even though some of the duties are 
performed in agony and pain, does not conclusively negative a 
continuous total disability. 

3. Poticy: CONSTRUCTION: “ToTAL DISABILITY.” “A 


literal interpretation of the term ‘total disability,’ in an acci- 
dent insurance policy implying by its terms utter mental and 
physical thelplessness as a condition of liability, will not be 
adopted, where it would result in an unreasonable and unjust 
forfeiture of the accident insurance.” McCleneghan v. London 
Guarantee & Accident Co., ante, p. 181, 271 N. W. 276. 

4, Estoppel. A party who gives one reason for his conduct and de- 
cision as to a matter involved in controversy cannot after liti- 
gation has begun defend upon another and a different ground. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Affirmed. 


Beghtol, Foe & Rankin, for appellant. 
Chambers & Holland and Bernard S. Gradwohl, contra. 


Heard before Goss, C. J., GoopD, EBERLY, DAY, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 
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Day, J. 

This is an action on two policies of insurance for a dis- 
ability caused by an accident. The first cause of action is 
based on the disability provision of the life insurance policy 
and the second cause of action on the accident policy. The 
insurance company appeals from a judgment in favor of the 
insured. 

The argument is directed to the judgment on the provi- 
sions of the accident policy. That policy provides for cer- 
tain payments if the injury “shall, within two weeks from 
the date of the accident, continuously and wholly disable 
and prevent the insured from performing any and every 
kind of duty pertaining to the occupation in which he is 
engaged at the time of the accident.” 

It is asserted that an impartial analysis of the evidence 
reveals that for a period of ten months the insured per- 
formed a substantial portion of his occupational duties. He 
was injured as a result of an accident on the first day of 
April, 1932. He fractured the sixth dorsal vertebra. He 
has spent months in the hospital, and his condition is 
progressively worse. The defense is predicated upon the 
allegation that the insured returned to his place of business 
_ on October 1, 1982, and for a period of about ten months 

thereafter worked in his store. 

It appears that Serven spent considerable time in his 
place of business. He felt an urgent necessity to try to look 
after the business, if possible, because it was not doing well 
in his absence. The testimony on the question of his ability 
to work during this period is in conflict. 

There is evidence that during this time he was in con- 
stant pain and agony and was compelled to lie down a con- 
siderable portion of the time; that he was unable to per- 
form any work; that on several occasions he fell to the 
floor; and that he finally collapsed completely and was taken 
to the Veterans Hospital, where he remained for 18 con- 
secutive months. On the other hand, there is the testimony 
of various witnesses as to the time plaintiff spent at the 
store and the nature of the work he performed. An ex- 
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amination of the evidence reveals that it is sufficient to sup- 
port a verdict based upon the continuous and total dis- 
ability of the insured. 

An unsuccessful attempt of an insured to return to his 
usual work, even though some of the duties are performed 
in agony and pain, does not conclusively negative a con- 
tinuous total disability. Rathbun v. Globe Indemnity Co., 
107 Neb. 18, 184 N. W. 903; Woods v. Central States Life 
Ins. Co., ante, p. 261, 271 N. W. 850; McCleneghan v. 
London Guarantee & Accident Co., ante, p. 131, 271 N. W. 
276. The last case cited is particularly applicable here. 
There the insured was injured in an accident. He made a 
valiant effort to continue his work but was finally compelled 
to submit to an operation to remove the disability. It was 
there held: “A literal interpretation of the term ‘total dis- 
ability,’ in an accident insurance policy implying by its 
terms utter mental and physical helplessness as a condition 
of liability, will not be adopted, where it would result in an 
unreasonable and unjust forfeiture of the accident insur- 
ance.” 

There are other assignments argued before this court, 
but the appellant has by its action limited its defense to the 
policy to the extent of the disability. That issue has been: 
properly submitted to the jury, and the verdict thereon is 
final. 

On May 27, 1935, the defendant wrote to the plaintiff’s 
attorney as follows: 

“We seem to possess very opposite opinions as to the 
merits of Mr. Serven’s claim. I have no doubt in the sin- 
cerity of your belief that he has been and will be disabled. 
On the other hand we are very sincere in our belief that 
he is not necessarily disabled, and that if he is disabled, 
it is not solely on account of his injury of 1932. 

“We fully recognize the existence of the policy contract, 
and it is our desire to meet our obligation, whatever it may 
be, according to the terms of that contract. We differ only 
as to the facts pertaining to the extent of injury and the ex- 
tent of disability, and if we can come to some agreement on 
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those points we would deem it a pleasure to make payment 
under the contract with any further amounts that might be 
found to be due.” (Italics ours.) 

It has long been the rule in this jurisdiction that a party 
who gives one reason for his conduct and decision as to a 
matter involved in controversy cannot after litigation has 
begun defend upon another and a different ground. This 
court approved this rule in a recent case. McDowell v. 
Metropolitan Life Ins. Co., 129 Neb. 764, 263 N. W. 145. 
See, also, Mitchell v. Brotherhood of Locomotive Firemen 
and Enginemen, 103 Neb. 791, 174 N. W. 422; Yates v. New 
England Mutual Life Ins. Co., 117 Neb. 265, 220 N. W. 285; 
Powers v. Bohuslav, 84 Neb. 179, 120 N. W. 942; Pittenger 
v. Salisbury & Almquist, 125 Neb. 672, 251 N. W. 287; 
Hamblin v. Equitable Life Assurance Society, 124 Neb. 841, 
248 N. W. 397. 

While the defendant is not now to be permitted to in- 
terpose the defense of lack of notice under the contract, it 
has not lost a substantial defense. The insurance company 
had prompt and timely notice of the accident, the injury, 
and the disability of the insured. The insured was examined 
by physicians for the company at least six different times. 
The paragraph providing for monthly payments and ex- 
aminations was optional with the insured. It was for him 
to elect to receive monthly payments and comply with con- 
ditions precedent to receiving them. A failure to elect to 
receive the payments monthly did not forfeit all his rights 
under the policy. 

The case was tried on the theory that the notice was re- 
quired and that the agent of the company would and did 
waive the notices. This was harmless error. The instruc- 
tions submitted by the court to the jury on the authority 
were upon an issue not properly before the court, so that, 
even if they were erroneous, they were not prejudicial to 
any substantial right of the appellant. The record does not 
require a reversal. 

AFFIRMED. 
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LLOYD DOAN, A MINOR, BY WAYMAN H. DOAN, HIS FATHER 
AND NEXT FRIEND, APPELLEE, V. HAROLD HOPPE ET AL., AP- 
PELLANTS, 

272 N. W. 763 


FILED APRIL 28, 1937. No. 29935. 


Automobiles: INJURY TO PEDESTRIAN: CONTRIBUTORY NEGLIGENCE. 
When a pedestrian, crossing a business street between intersec- 
tions, at 11:30 at night, suddenly runs in front of an automo- 
bile and is struck by same, he is, as a matter of law, guilty of 
negligence contributing to his own injuries in a degree more 
than slight. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Reversed and dismissed. 


Burkett, Wilson & Van Kirk, for appellants. 
Baylor & Tou Velle and George Healey, contra. 


Heard before Goss, C. J., ROSE, GOOD, DAY, PAINE and 
CARTER, JJ., and CLEMENTS, District Judge. 


PAINE, J. 

This is an action for injuries to a pedestrian who was 
hit by an automobile, and the jury returned a verdict of 
$2,000. Defendant appealed. 

The defendant assigns as error the action of the trial 
court in overruling the motion of the defendant to return 
a verdict in his favor at the close of the evidence, said mo- 
tion being based on the ground that there was insufficient 
evidence to sustain a verdict for the plaintiff, and that the 
evidence failed to establish an issue of negligence as a 
matter of law, for that the plaintiff was guilty of negligence 
contributing to his own injuries in a degree that was more 
than slight, and that the evidence established as a matter of 
law that the defendant was not guilty of gross negligence. 

The accident occurred after 11:30 p. m., August 2, 1935, 
on O street in the city of Lincoln, between Seventeenth 
and Eighteenth streets. The plaintiff is Lloyd Doan, was 
20 years of age at the time of the accident, but was of full 
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age at the time of the trial, and his father, Wayman H. 
Doan, is also named as plaintiff. The car was being driven 
by the defendant Harold Hoppe, aged about 21, the son of 
William F. Hoppe, the other defendant, who owned the au- 
tomobile, which was a family car, being driven with the 
knowledge and consent of the father. The plaintiff was 
engaged in common labor, and had been assisting in truck- 
ing a load of household furniture during the evening, and 
was sitting on a davenport in the rear of a truck, which 
was parked at an angle on the south side of O street west 
of the middle of the block. His employer, Merle Allen, had 
crossed the street from the truck to a small hamburger 
stand, located on the north side of O street, and was stand- 
ing there visiting with a friend, Frank Bonsor. Allen had 
called to the plaintiff to come across the street to get a 
little lunch, but was standing with his back to the street, 
and did not turn around until he heard the brakes go on. 
The plaintiff, when called, had started directly across in 
the middle of the block, and when he reached the middle of 
the street he said he looked both ways and saw the car 
coming from the east, and thought it was going about 40 
miles an hour, but thought he could get across ahead of it 
safely. 

The evidence shows that O street in the city of Lincoln 
runs east and west; that it is 70 feet wide from curb to 
curb, and entirely paved; that the hamburger stand is 14.1 
feet across the front; that a used-car business immediately 
to the west of it is 36 feet 3 inches wide, with a driveway 
through the curb, which driveway is 11.8 feet wide; that 
in this block there were three electroliers on each side of 
the street. ‘ 

The defendant testified that he was alone in the car, driv- 
ing west on O street; that his car was equipped with four- 
wheel brakes, which were in good condition; that he was 
driving about 25 miles an hour, was looking ahead, and 
watching the street; that he did not see the plaintiff until 
he was about ten feet ahead of him and coming into the 
left side of the car; that plaintiff was running; that defend- 
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ant put on his brakes, tried to get out of plaintiff’s way by 
turning the car toward the north, and that the car was 
going in a northwesterly direction on the north side of O 
street when it struck the plaintiff; that the defendant kept 
his brakes on all the time, applying the brakes so hard that 
the wheels may have skidded, and brought the car immedi- 
ately to a stop in the driveway in front of the used-car 
place; that he got out of the car, helped put plaintiff in the 
car and took him to a hospital, and then went and got the 
plaintiff’s father and mother and took them to the hospital, 
then took them home again that night, and visited the plain- 
tiff at the hospital the next day. The plaintiff was struck 
about in front of the east side of the hamburger shop, and 
the car came to rest in the driveway in front of the used- 
car place of business next west of the hamburger shop. 
The plaintiff rolled 30 or 40 feet down the street after he 
was hit. There is considerable dispute as to how far the 
car ran after striking the plaintiff, but it is not difficult to 
arrive at the approximate distance that the car ran after 
the brakes were put on. 

The captain of the traffic division of the Lincoln police 
department, and head of the brake-testing department, tes- 
tified that he had taken a course of study at the Traffic 
Officers’ Training School at Northwestern University, and 
had made and observed many tests to determine the dis- 
tance within which an automobile equipped with four- 
wheel brakes could stop while traveling on such pavement 
at the various rates of speed, and gave it as his opinion 
that the shortest distance within which the average auto- 
mobile so equipped could be stopped was as follows: With- 
in 80 feet if traveling 40 miles an hour; within 61 feet if 
traveling 35 miles an hour; within 45 feet if traveling 30 
miles an hour; within 31 feet if traveling 25 miles an hour; 
that these distances are based upon the assumption that 
the brakes are applied during the entire distance to the 
fullest extent and that the wheels of the automobile do not 
skid, for if the wheels of an automobile skid, then the dis- 
tances would be greater, for the car will stop more quickly 
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if the brakes do not lock the wheels and cause them to 
slide. He testified that the speed limit allowed on the date 
and place of the accident was 25 miles an hour. 

The plaintiff testified orally in the case at bar, and said 
he had only gone to school a very short time, and was only 
experienced in labor on farms and elsewhere. Also, addi- 
tional evidence of plaintiff was taken by deposition at the 
Lincoln General Hospital, and was read to the jury. 

One of the disputed points in the evidence is as to the 
speed of the defendant’s car at the time of the accident. 
His testimony is that he was driving 25 miles an hour. 
Frank Bonsor judged the automobile to be running 35 to 
40 miles an hour. Merle Allen, with his back to the street, 
did not turn around until he heard the brakes screeching, 
but judges the automobile was running from 30 to 40 miles 
an hour. Its speed may be judged somewhat by the dis- 
tance it ran after striking the plaintiff... According to the 
defendant, the automobile did not travel over 31 feet after 
the brakes were applied. On the other hand, the plaintiff’s 
evidence is that it traveled more than twice that far, the 
witnesses of the plaintiff claiming that the automobile ran 
up into the driveway and then backed down to where it 
finally stopped. 

In Peterson v. Millnitz, 119 Neb. 365, 229 N. W. 12, 
which was decided in 1930, a middle-aged man who was 
walking diagonally across an intersection of public streets, 
where motor vehicles might be expected to approach from 
four directions at the same time, was struck by a Ford 
car, which was being driven at the rate of 10 to 12 miles 
an hour, and the driver had honked within 50 feet of this 
intersection, and it appeared that plaintiff jumped back- 
ward into the path of this car and was struck. This court 
held that the plaintiff in such a case cannot recover unless 
his negligence is shown to be slight in comparison with that 
of the defendant. This case was reversed because a preju- 
dicial instruction was given. 

Next we will discuss the case of McDonald v. Omaha & 
C. B. Street R. Co., 128 Neb. 17, 257 N. W. 489, where a 
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young lady was injured by being knocked down by a street 
car, which she had stepped in front of when it was still in 
motion and within seven feet of her. It was held that her 
act in stepping directly in the path of such street car was 
the proximate cause of the accident. This court said: “If 
the evidence clearly shows that the plaintiff is guilty of 
more than slight negligence, which will defeat a recovery, 
it is proper to sustain a motion for an instructed verdict 
for the defendant.” The trial court having given such an 
instructed verdict, it was affirmed in this court. In this — 
case our comparative negligence statute, section 20-1151, 
Comp. St. 1929, was discussed, and it was stated that, 
where from the facts different minds might draw different 
conclusions, the question should be submitted to the jury, 
but, on the other hand, where the evidence shows beyond 
reasonable dispute that the plaintiff’s negligence was more 
than slight as compared with the defendant’s negligence, 
then it is proper for the trial court to instruct the jury to 
return a verdict for the defendant. 

The defendant in the case at bar insists that he should 
have been given an instructed verdict, the same as was 
given in Troup v. Porter, 126 Neb. 93, 252 N. W. 611. What 
were the facts? Alexander C. Troup, district judge, of 
Omaha, was killed by being struck by a car at 8:20 a. m. 
as he was crossing the street. The automobile was going 
about 25 miles an hour, and it appeared that decedent was 
running to catch a street car and came out from between 
two parked cars and ran directly in front of the car which 
struck him. This court said: “It seems the evidence fairly 
establishes as a matter of law that the (negligence of the) 
decedent herein in stepping from between two parked 
automobiles directly in front of the defendant’s car with- 
out looking is more than slight negligence in comparison 
with the negligence of the defendant and that the trial 
court was justified in discharging the jury and entering a 
judgment in favor of the defendant.” The principle of law 
controlling in this case was announced as follows: ‘Where 
contributory negligence of plaintiffs’ decedent was more 
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than slight when compared with the negligence of defend- 
ant, there can be no recovery.” 

We have examined the cases cited by plaintiff, including 
Coburn v. Loetscher, 123 Neb. 407, 248 N. W. 127, Camp- 
bell v. Slater, 127 Neb. 231, 254 N. W. 897, and Anderson 
uv. Lee, 130 Neb. 258, 264 N. W. 666, but, the facts being so 
entirely different in those cases, we do not think they inter- 
fere with our holding in this case. 

Complaint is made by plaintiff because defendant did not 
sound his horn, citing Christoffersen v. Weir, 110 Neb. 390, 
193 N. W. 922, but in the case at bar the plaintiff, crossing 
the street near midnight, and against the ordinance forbid- 
ding crossing in the middle of the block, was running into 
the car the first time defendant saw him, and if the head- 
lights would not warn plaintiff certainly a honk would not. 
All the defendant could do was to apply his brakes hard, 
which he did instantly. 

In the case at bar the defendants discuss at length the 
effect of the violation of the law by the pedestrian. Sec- 
tion 1201, Traffic Ordinance No. 3357 of the city of Lincoln, 
pleaded in defendant’s answer and offered in evidence, pro- 
hibits a pedestrian from crossing the street at any place 
other than a regular cross-walk, in the following language: 
“Section 1201. Pedestrians Jay-Walking. No pedestrian 
shall cross any street at a place other than a cross-walk, 
nor cross any street intersection diagonally.” 

There is also a statute, section 39-1148, Comp. St. Supp. 
1935, a portion of which section reads as follows: “The 
driver of any vehicle upon a highway within a business or 
residence district shall yield the right of way to a pedes- 
trian crossing such highway within any clearly marked 
eross-walk. * * * Every pedestrian crossing a highway 
within a business or residence district at any point other 
than a pedestrian crossing, cross-walk or intersection shall 
yield the right of way to vehicles upon the highway.” 
Therefore, in this jurisdiction pedestrians are forbidden 
by the ordinance of the city of Lincoln from crossing a 
street between intersections, and the statute requires them 
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to yield the right of way if they cross between such inter- 
sections. 

The evidence in the case at bar does not show that there 
was any other car in the middle of the block at the time of 
the accident, and nothing to confuse the pedestrian. The 
plaintiff saw the defendant’s car coming west on O street 
from the time it crossed Eighteenth street, for the head- 
lights were burning, as required. The plaintiff, instead of 
stopping in the middle of the street, started to run to beat 
the automobile, while the testimony of the defendant is 
that he did not observe the plaintiff until] he saw him run- 
ning in from the south side within ten feet of the car. 

In our opinion, the evidence would not sustain a finding 
that the defendant was guilty of gross negligence, but the 
evidence did establish beyond the point that reasonable 
minds differ, and as a matter of law, that plaintiff was 
guilty of negligence contributing to his own injuries, in a 
degree more than slight. 

The judgment of the trial court is reversed and the ac- 
tion dismissed. 
; REVERSED AND DISMISSED. 

RosE, J., dissenting. 

My view of the facts and the law is at variance with the 
opinion of the majority. Plaintiff was rightfully in the 
street before he attempted to cross it. The jury were at 
liberty to find from the circumstances that plaintiff would 
have crossed in safety except for the dangerous and unlaw- 
ful speed of the car that struck and maimed him, as evi- 
denced by the distance he was thrown and rolled along the 
street like a tumble-weed. It was reasonable for plaintiff 
to believe the approaching car was so far away as to per- 
mit him to cross on foot in safety and his negligence in at- 
tempting to do so was evidentially slight in comparison 
with the proper inference of gross negligence of the driver 
whose lawless speed was such as to make a collision un- 
avoidable, though a lawful speed and reasonable care would 
have prevented the casualty. The issues of slight negligence 
and gross negligence were questions for the jury under the 
evidence and circumstances. 
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ANNA PRESCHER, APPELLEE, V. BAKER ICE MACHINE COM- 
PANY, APPELLANT. 
273 N. W. 48 


FILED APRIL 28, 1987. No. 30087. 


1. Master and Servant: INDEPENDENT CONTRACTOR. “An independ- 
ent contractor is one who renders the service in the course of an 
independent occupation, representing the will of his employer 
only as to the result of the work, and not as to the means by 
which it is accomplished.” Reeder v. Kimball Laundry, 129 Neb. 
306, oot N. W. 562. 

A person who contracts to unload a car of 

coal from a railroad car to the employer’s coal bin for 25 cents 
a ton; who has the right to employ his own assistants; who has 
the right to determine the hours of labor; and who has the 
power to direct how and when the detail of the work shall be 
performed is an independent contractor within the meaning of 
the workmen’s compensation law. 

APPEAL from the district court for Douglas county: 

WILLIAM G. HASTINGS, JUDGE. Reversed. 


Brown, Fitch & West, for appellant. 
Lawrence I. Shaw and William H. Thomas, contra. 


Heard before Goss, C. J., GooD, EBERLY, DAY, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


CARTER, J. 

This is a suit brought under the workmen’s compensation 
law. The plaintiff, Anna Prescher, as a dependent, ob- 
tained an award of compensation in the district court on 
account of injuries suffered by and resulting in the death 
of her son, Arthur Prescher. From this award, defendant 
Baker Ice Machine Company appeals. 

The only question necessary for our consideration is 
whether the deceased was an employee of the defendant 
Baker Ice Machine Company or an independent contractor. 

The deceased sustained injuries resulting in his death 
while unloading a car-load of coal for the Baker Ice Ma- 
chine Company. The evidence shows that on and prior to 
January 9, 1936, Rudolph Prescher, a brother of the de- 
ceased, was regularly employed by the Baker Ice Machine 
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Company. It appears that Rudolph Prescher learned that 
the Baker Ice Machine Company would soon have a car of 
coal to unload and he inquired of one Stender, the foreman 
in charge of the coal, if his brother Arthur could have the 
job of unloading. It also appears that he informed Arthur 
that evening that he might get the job of unloading the 
coal. The next day Arthur Prescher and W. H. King, a 
roomer at the Prescher home, went to the plant of the 
Baker Ice Machine Company and applied for the job of un- 
loading the coal. Neither of them had previously worked 
for the defendant company. Stender, the foreman, gave 
them the job and told them that he would call them when 
the coal came in. It was also agreed that they were to re- 
ceive 25 cents a ton for unloading the coal. On January 8 
Stender notified them that the coal was in and that they 
could start work the'next morning. On the morning of 
January 9, at 7 or 7:15 o’clock, they appeared at the plant 
of the Baker Ice Machine Company and the night watchman 
gave them the tools and planking necessary to carry on the 
work. Arthur Prescher received his injuries at or about 3 
p. m. of the same day in an unknown manner but apparent- 
ly by a fall. 

Plaintiff contends that the deceased was an employee be- 
cause of evidence tending to show that Stender, the com- 
pany foreman, was directing the work. The evidence on 
this point shows that in the forenoon it became necessary 
to move the car and that Prescher and King were unable 
to do it with the means at hand. Stender sent a number of 
regular employees and a company truck to assist, and, upon 
their failure to move the car, called upon the railroad com- 
pany to send a switch engine to move it. It also appears 
that after the accident Stender assisted in estimating the 
amount of coal unloaded, in order to determine the amount 
that Prescher had earned. 

Defendant points out, however, that King and Prescher 
chose their own hours to work, which were different than 
those of the regular employees of the company; that after 
the accident King got one Heinze to help him complete the 
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job; that King and the deceased were not required to punch 
the time clock as were the regular employees of the com- 
pany; and that they were not placed upon the pay roll of 
the company nor paid from the pay roll account of the com- 
pany. 

Whether the deceased was an employee or an independ- 
ent contractor cannot be decided by a hard and fast rule. 
The relationship can only be established by a consideration 
of the facts and circumstances of the case. Showers v. 
Lund, 123 Neb. 56, 242 N. W. 258. An independent con- 
tractor usually enters into a contract to do a specified piece 
of work for a specific price; makes his own subcontracts ; 
employs, controls, pays and discharges his own employees; 
furnishes his own tools and materials; and directs and 
controls the execution of the work. As we said in the case 
of Reeder v. Kimball Laundry, 129°Neb. 306, 261 N. W. 
562, where these conditions concur, there is no difficulty in 
determining his character as such. It is only when one or 
more of these conditions do not exist that a question arises. 

The one indispensable element to his character as an in- 
dependent contractor is that he must have contracted to do 
a specified piece of work for a specific price. The agree- 
ment in the case at bar to unload one car of coal for 25 
cents a ton provides this necessary element. In addition 
thereto, the evidence shows that King and Prescher fixed 
their own hours, controlled the method and means of doing 
the work, and, after the injury to Prescher, King engaged 
Heinze to help him complete the job. The assistance ren- 
dered by Stender and other employees of the company in 
helping to move the car does not indicate that the relation- 
ship of employer and employee existed. The interest of the 
company in assisting to spot this car was the same which- 
ever relation may have existed between them. It is true, 
however, that the company furnished the tools and ma- 
terials necessary to unload this car. While this is indica- 
tive of the existence of the relationship of employer and 
employee, it is in no sense controlling. It appears that, be- 
cause of the location of the coal bin, it was necessary to use 
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certain planks and a wheelbarrow in unloading the coal. 
The company apparently kept this equipment available be- 
cause of the peculiar situation. Under these circumstances, 
we cannot say that the furnishing of this equipment is of 
itself sufficient to establish the relation of employer and em- 
ployee. It is quite apparent that the Baker Ice Machine 
Company was interested only in having this car of coal 
unloaded and not as to the manner and means of its ac- 
complishment. 

After a consideration of all the evidence in this case, we 
are convinced that the deceased was an independent con- 
tractor and not an employee. The trial court therefore 
erred in awarding compensation to the plaintiff. 

REVERSED. 


CLARENCE G. BLISS, RECEIVER, APPELLANT, V. EDWARD F, 
WHITE ET AL., APPELLEES. 
272 N. W. 769 


FILED APRIL 28, 1987. No. 29946. 


1. Homestead: Execution: Lrvy: Notice. A notice signed by 
both husband and wife to a sheriff, who has levied an execution 
upon the separate property of the wife for her individual debt, 
that they claim a homestead in the property is sufficient to re- 
quire the sheriff to take the statutory steps for an ascertain- 
ment of the homestead. 
: : SALE: VAaLipiTy. The sheriff has 
no judicial discretion to determine, without such steps being 
taken, that the property claimed is not a homestead, and where 
a proper notice is served and a sale is made without such steps 
being taken, the sale is void and will be set aside. 
The evidence in this case is sufficient to sustain the 
finding of the trial court that the property claimed is the home- 
stead of the claimants. 


APPEAL from the district court for Dawes county: EARL 
L. MEYER, JUDGE. Affirmed. 


Allen, Requartte & Wood and Lee Card, for appellant. 


Charles A. Fisher, contra. 
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Heard before Goss, C. J., GOOD, EBERLY, DAY, PAINE and 
CARTER, JJ., and CLEMENTS, District Judge. 


CLEMENTS, District Judge. 

This action arises from the levy of an execution upuu 
real estate claimed to be the homestead of debtors and the 
sale of the real estate upon the execution. Upon motion of 
the debtor the sale was set aside by the trial court and the 
case comes here on appeal. 

In the trial of this case no evidence was offered by the 
judgment creditor, appellant herein. The facts in the case 
must be gathered from the evidence presented by the ap- 
pellees. 

A summary of this evidence shows that Daniel O. Cleg- 
horn and Maude E. Cleghorn are husband and wife. For 
about 30 years prior to the trial in this case, Mr. Cleghorn 
had been and then was a railroad conductor running out 
of Chadron, Nebraska, on the Northwestern railroad. 

At the time the controversy in this case arose, Mr. Cleg- 
horn owned three pieces of real estate in Chadron—a 
house and lot on Shelton street, a house on Main street and 
a house on King street. The properties on Shelton and King 
‘streets are under foreclosure. It does not appear that the 
Main street property is mortgaged, but it is under lease 
by the terms of which the rental is applied upon a note 
owed by Mr. Cleghorn. 

In 1928 Mrs. Cleghorn acquired a small tract of land 
about ten miles south of the city of Chadron and built 
some buildings thereon. It appears that Mr. Cleghorn fur- 
nished the money for this enterprise, but the title to the 
property was taken in the name of his wife and the prop- 
erty has always been considered as belonging to her. The 
buildings constructed on this tract consisted of a main 
building and garage used by Mrs. Cleghorn as a residence 
during the summer months, and a number of smaller build- 
ings used for rental purposes. Ever since she acquired the 
property and built the buildings Mrs. Cleghorn has oper- 
ated it as a summer camp for tourists and others. 

Owing to the fact that Mr. Cleghorn’s business required 
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him to be on the road a large part of the time and to Mrs. 


Cleghorn’s business enterprise, the residence of these people 
at times has been very uncertain. Mr. Cleghorn kept a 
room in the Shelton street house which he occupied as a 
sleeping apartment when he was not out at the summer 
camp. The Shelton street property is an apartment house 
consisting of four apartments and two rooms. At the time 
the summer camp property was acquired the Cleghorn’s 
were occupying one apartment in the house. The other 
apartments were rented. After the building of the resi- 
dence at the summer camp the Cleghorns gave up their 
apartment in the Shelton street house, reserving the one 
room where Mr. Cleghorn slept. The reason for reserving 
this room seems to have been the necessity of Mr. Cleghorn 
having a place in Chadron where he could be called for 
duty. In the winter months the Cleghorns reserved two 
rooms and the basement in the Shelton street property 
where they lived during the cold months. In the summer 
Mrs. Cleghorn lived at the summer camp and Mr. Cleg- 
horn was there with her as much of the time as he was 
able from his duties as a conductor. 

Up to the time that this litigation arose the parties never 
seemed to have made any formal selection of a homestead. 

Some time subsequent to the time Mrs. Cleghorn acquired 
the summer camp, she became indebted by reason of cer- 
tain notes she signed as surety, and on the 18th day of 
March, 1931, a judgment in the sum of $2,850.76 was ren- 
dered against her in the district court for Dawes county on 
these notes. On February 27, 1936, an execution was is- 
sued on this judgment, levied upon the summer camp prop- 


erty, and this property was advertised for sale to satisfy 


this judgment. 

On March 30, 1936, Maude E. Cleghorn and Daniel O. 
Cleghorn caused a notice to be served upon the sheriff hold- 
ing the execution that they claimed a homestead in this 
property, that it does not exceed in value the sum of $2,000 
and is exempt from forced sale. The sheriff took no action 
on this notice but sold the property to the judgment creditor 
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for the sum of $900. On April 4, 1936, Maude E. Cleghorn 
filed a motion in the district court for Dawes county, as 
follows: 

“Comes now the defendant Maude E. Cleghorn, and 
moves the court to set aside and vacate the sheriff’s sale 
under execution held on March 31, 1936, for each of the fol- 
lowing reasons, to-wit: 

“1, That the property levied on and sold by the sheriff 
under the execution, in this action, was exempt to the de- 
fendant Cleghorn as a homestead. 

“2. That, after the levy of the execution and before the 
sale, said defendant and her husband had served on the 
sheriff and Lee Card, attorney for plaintiff, a written no- 
tice claiming the real estate levied upon as a homestead, 
and that the same was, therefore, exempt from sale on exe- 
cution, and that the judgment creditor failed to have claim- 
ants’ homestead right determined, as provided by sections 
40-105 and 40-106, Compiled Statutes of Nebraska, 1929.” 

A copy of said notice was attached to the motion. 

It is from the court’s ruling on this motion setting aside 
the sale that the appellant appeals and brings this case 
here. 

The appellant contends, first, that the execution was is- 
sued upon an indebtedness of the wife, was levied upon her 
separate property, that she was not the head of the family, 
and that a notice signed by her did not require the sheriff 
to take the statutory steps to determine the homestead, and 
that the parties could not select a homestead from her 
property; second, that the evidence shows that the proper- 
ty in question was not the homestead of the claimants; that 
they had a homestead elsewhere in property belonging to 
the head of the family. 

The first contention of appellant is answered by our 
holding in Quigley v. McEH'vony, 41 Neb. 78, 59 N. W. 767. 
In this case writ of attachment was levied upon the sepa- 
rate property of Sarah A. Quigley and for her individual 
debt. She was a married woman residing at the time with 
her husband in Sioux City, Iowa. The property levied upon 
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was a residence in O’Neill, Nebraska. Mrs. Quigley caused 
a notice to be served on the sheriff that she claimed the 
property as a homestead. The sheriff disregarded the no- 
tice, Judgment was rendered in the attachment proceedings 
and an order to sell the premises issued. Mrs. Quigley 
brought an action to enjoin the sale and have the property 
declared to be a homestead. The attaching creditor made 
the same contentions which are advanced here, namely, 
Mrs. Quigley was not the head of a family; a notice signed 
by her did not require the sheriff to determine the home- 
stead; the evidence did not support the court’s judgment 
that she was entitled to a homestead in the O’Neill prop- 
erty. In this case we held that the notice signed by the 
wife, the owner of the property, was sufficient, using this 
language: 

“A statutory exemption of a homestead was intended and 
enacted in the interest of, and for the benefit of, the debtor, 
and it is the policy of the law that such enactments be 
liberally construed, so that the intention of the legislature 
shall be enforced or carried out to its fullest and greatest 
_ extent. * * * The primary and sole object and purpose of 
the notice required by the section of our statutes doubtless 
‘was and is that the sheriff, and the attachment or execution 
creditors, should and shall be apprised of the debtor’s right 
or claim of right in the premises, that they may act or pro- 
ceed accordingly; and we think that the notice in this case, 
given as it was by the party owning the property, and as 
soon as it was ascertained that a levy had been made, was 
sufficient to apprise the sheriff and creditor of the right 
claimed by the debtor in the property, and was sufficient, 
both as to the person signing and giving it and as to the 
time of service, to satisfy and fulfil the requirements of the 
law in regard to the notice.” 

It is apparent that unless we desire to disavow the hold- 
ing in the Quigley case, which we do not, we must find that 
in the instant case the notice served by the parties in this 
case was sufficient, and that it became the duty of the 
sheriff to take the steps provided by statute for the ascer- 
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tainment of the homestead. He having failed to do this, the 
sale upon the execution was void and the decision of the 
trial court setting it aside is right. 

We cannot agree with the contentions of the appellant 
that the evidence shows that the Cleghorns had selected the 
Shelton street property as their homestead and therefore 
should not be awarded a homestead in the residence in the 
summer camp. The evidence discloses that for a number 
of years prior to the time this controversy arose these par- 
ties have vibrated between several places of abode. Prior 
to the acquisition of the Shelton street apartment house, 
they lived in a rented house in Chadron, then in an apart- 
ment in the Shelton street property, then at Rapid City, 
South Dakota, then in the summer camp, giving up the 
apartment in the Shelton street house, reserving only one 
room for the convenience of Mr. Cleghorn, then back for 
the winter to two rooms and a basement in the apartment 
house. We do not think this shows a state of facts sufficient- 
ly strong to overcome their positive statement that they 
had not selected the Shelton street house as their homestead 
or to require us to hold that there is not sufficient evidence 
to support their claim to a homestead in the residence in 
the summer camp. 

The ruling of the trial court should be affirmed. 

AFFIRMED. 


NEBRASKA MUTUAL INSURANCE COMPANY, APPELLANT, V. 
LOUIS C. BORDEN, APPELLEE. 
272 N. W. 767 


FILED APRIL 23, 1987. No. 29811. 


Appeal. When the judgment is clearly against the weight of the 
evidence, it is the duty of the court to set it aside. 


APPEAL from the district court for Pawnee county: 
JOHN B. RAPER, JUDGE. Reversed. 


Tunison & Joyner, for appellant. 
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A. E. Henry, contra. 


Heard before Goss, C. J., ROSE, GOOD, PAINE and CARTER, 
JJ., and RYAN and KRoGERr, District Judges. 


RYAN, District Judge. 

The Nebraska Mutual Insurance Company, an assess- 
ment insurance company organized under the laws of the 
state of Nebraska, brought this action against Louis C. 
Borden, a member, to collect assessments for the purpose 
of paying losses it had sustained. The petition alleged in 
substance that the plaintiff company was incorporated in 
the year 1892, and continually since that time had been in 
the business of insuring its members against loss from fire, 
tornado and windstorm; and that the defendant became a 
member by making an application in writing. Pursuant to 
the application, a policy of insurance was issued to him, 
and during the time of his membership assessments were 
made for the years 1931 to 1933, inclusive, aggregating 
$43.75; that assessments represent the defendant’s propor- 
tionate share of the losses and expense of the company; 
that he had failed, neglected and refused to pay the same. 
The answer of the defendant was a general denial. A jury 
was waived and trial was had to the court. The court en- 
tered judgment in favor of the defendant and dismissed the 
plaintiff’s petition with costs. Motion for a new trial was 
filed and overruled. Plaintiff appeals to this court. 

The appellee has not filed any brief in this court, and 
consequently the court is not advised as to the propositions 
upon which he relies to sustain the judgment of the trial 
court. 

The evidence consists solely of the deposition of W. T. 
Wilson, the secretary of the plaintiff company. It appears 
that his duties were to keep the minutes of all meetings of 
the directors of the company, and to keep its books, records, 
and perform any other duties required by the board of di- 
rectors. It appears from the testimony that the defendant 
applied for membership and insurance in the plaintiff com-- 
pany on April 4, 1927, and that a policy was issued to him 
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in the sum of $3,450, indemnifying him against loss by fire, 
lightning, tornado and windstorm. This policy was reduced 
on January 31, 1928, to $2,650. The defendant paid his as- 
sessments up to and including the assessment levied on 
April 2, 19380. The assessments which are the subject of 
this suit were levied January 21, 1931, February 17, 1931, 
January 19, 1932, and January 17, 1933. It also appears in 
the testimony that the aggregate amount of these assess- 
ments is the sum of $38.43 instead of $43.75 as stated in 
the petition, there having been an error of $5.32 in the com- 
putation of one of the assessments. The sections of the 
statute applicable to an assessment insurance association, 
such as the plaintiff, are sections 44-402 and 44-901 to 44- 
911, Comp. St. 1929. Construing the rights of the parties 
in the light of these sections of the statute, we are at a loss 
to understand how the learned trial court arrived at the 
conclusion that the plaintiff should not recover in this ac- 
tion. 

The evidence shows in detail the amount of insurance in 
force, the amount of losses and expenses for the years 
1931, 1932 and 1933, being the years for which the plain- 
tiff seeks to recover aSsessments from the defendant. As- 
sessment No. 37, which is the regular assessment for 1931, 
was levied on January 21, 1931, at 40 cents a hundred on 
defendant’s policy of $2,650. At that rate, this assessment 
would amount to $10.60. On February 17, 1931, a special 
assessment was levied at the rate of 20 cents a hundred. 
This special assessment, therefore, amounts to $5.30. On 
January 19, 1932, assessment No. 38 was levied at 40 cents 
a hundred, and as the same amount of insurance was in 
force, the defendant’s assessment amounts to $10.60. On 
January 17, 1938, assessment No. 39 was levied at the rate 
of 45 cents a hundred, and as defendant’s policy was 
$2,650 as theretofore, this assessment amounts to $11.93. 
The total amount due from the defendant for these three 
regular assessments and one special assessment is $38.43. 
The evidence further shows that all of the assessments 
concerned in this suit were made at regular and special 
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meetings of the board of directors of the plaintiff company, 
at which meetings a necessary quorum for the transaction 
of business was present. We have carefully scrutinized the 
by-laws of the plaintiff company, and find that they meet 
the requirements of the statutes referred to above. Notices 
of these assessments were regularly sent to the defendant 
as well as additional letters urging payment. Defendant at 
no time surrendered his policy for cancelation, nor did he 
give notice to the secretary of the plaintiff company and 
tender the cancelation fee of 50 cents together with the 
amount of his share of all claims against the company, as 
required by section 44-904, Comp. St. 1929, and section 15 
of the by-laws of the company. 

It is an elementary proposition of law that when a judg- 
ment is clearly against the weight of evidence it should be 
set aside. Bentley v. Hoagland, 94 Neb. 442, 143 N. W. 465; 
Chicago, B. & Q. R. Co. v. Landauer, 36 Neb. 642, 54 N. W. 
976; Hileman v. Maxwell, 97 Neb. 14, 149 N. W. 44. 

The judgment of the trial court is therefore reversed and 
the cause remanded for further proceedings. 

REVERSED. 


MAX C, BrRoDSKY ET AL., APPELLANTS, V. NATHAN BRODSKY 
ET AL., APPELLEES. 
272 N. W. 919 


FILED APRIL 30, 1937. No. 29837. 


1. Trusts. No resulting trust necessarily arises in favor of a per- 
son furnishing the consideration, in whole or in part, for the 
purchase of property taken in the name of another, where the 
parties were sufficiently close so as to give rise to the presump- 
tion that a gift was intended. And where the parties are hus- 
band and wife, there is a presumption that the placing of title 
in the name of one spouse was intended by the other spouse as 
a gift. 

2. Husband and Wife. “Though a wife renders services outside of 
the ordinary household duties, it is generally held that there is 
no implied obligation on the husband’s part to pay her for 
them.” 13 R. C. L. 1089, sec. 113. 
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3. Evidence in the record examined de novo, and held to support 
the judgment of the trial court. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Affirmed. 


Weaver & Giller, for appellants. 
Fradenburg, Webb, Beber, Klutznick & Kelley, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, Day, 
PAINE and CARTER, JJ. 


EBERLY, J. 

This is a suit in equity. Plaintiffs, appellants, are a son 
and daughter of defendant Nathan Brodsky by his former 
wife, now deceased. Defendant Ann Brodsky is the present 
wife of defendant Nathan Brodsky, and will hereinafter be 
referred to as Ann Stein Brodsky. The petition contains 
allegations as to the method and manner of acquirement, 
by the joint efforts of defendant Nathan Brodsky and his 
wife, Anna Brodsky, of certain real estate and personal 
property. It charges that, though the legal title was taken 
in the name of defendant Nathan Brodsky, their mother, in 
equity, was at all times the owner of an undivided one-half 
thereof ; that their mother, Anna Brodsky, died on July 10, 
1928, intestate, seised and possessed of such interest; that 
defendant Nathan Brodsky married Ann Stein Brodsky in 
1932; and that on or about July 14, 1933, he deeded all of 
his real estate, which theretofore had been the joint prop- 
erty of himself and his deceased wife, Anna Brodsky, to 
his present wife, Ann Stein Brodsky, under deeds of sur- 
vivorship, so that in event of Nathan Brodsky predeceas- 
ing his present wife, Ann Stein Brodsky, all of the property 
interest of Anna Brodsky, the first wife, would vest in Ann 
Stein Brodsky, and plaintiffs would be deprived of their 
right of inheritance thereby. The prayer of plaintiffs’ pe- 
tition is that they may be awarded as their inheritance 
from their mother’s estate, which is now held in trust by 
defendant Nathan Brodsky, one-third of all property de- 
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scribed in their petition, and for proper judgment to secure 
the same. 

To this petition, defendants pleaded the statute of limita- 
tions, and denied generally “each and every allegation con- 
tained” therein. 

Upon trial to the district court, a decree was entered find- 
ing “upon the issues joined generally in favor of defend- 
ants and against plaintiffs,” and dismissing the petition. 
From this judgment plaintiffs appeal. 

This is an attempt to establish a resulting trust in favor 
of the plaintiffs, the son and daughter, against their father 
as to certain property alleged to have been accumulated 
during the married life of their father and mother, now 
deceased, through the joint efforts of both, but the legal 
title thereof admittedly at all times being in the name of 
the father, Nathan Brodsky. 

In the determination of the issue presented by plaintiffs, 
it will be remembered that the rule is: “To establish a re- 
sulting trust the evidence must be full, clear, and satisfac- - 
tory.” Klamp v. Klamp, 51 Neb. 17, 70 N. W. 525. See, 
also, Doane v. Dunham, 64 Neb. 135, 89 N. W. 640. 

While the details of a lifetime of labor by Brodsky are 
in some degree a matter of dispute in the evidence, it fairly 
appears (or at least the evidence to the contrary certainly 
lacks much of being full, clear, and satisfactory) that 
Brodsky was 71 years of age at the time of the trial; that 
he came to Omaha in 1893 and started to peddle fruits and 
vegetables; that he bought a small store at Seventeenth 
and Marcy streets about a year after the exposition of 
1898. The value of the stock of merchandise then pur- 
chased was approximately $200, and the fixtures were 
valued at $25. The purchase was made by the purchaser on 
the basis of paying off the debts on the stock, amounting 
to $200. Brodsky continued his daily peddling from 4:30 or 
5 a. m. until about noon. He ran the store after dinner, 
and his wife attended to customers during his absence in 
the forenoon. During this time his wife had a few weeks’ 
‘employment as a seamstress at a low wage, the amount so 
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earned not being definitely fixed by the evidence but being 
contributed to the business or spent in the home. He also 
at one time purchased a store at Eighteenth and Leaven- 
worth streets, which was continued approximately one 
year, and of which Nathan Brodsky took personal charge. 
The store at Seventeenth and Marcy streets, during this 
period, is said to have been supervised by Anna Brodsky. 
The store at Eighteenth and Leavenworth streets was then 
disposed of, and the business at the old location was con- 
tinued until the site was required for railway improvement. 
It was then sold and a new location obtained by the pur- 
chase of the Monaghan building on Grace street. This 
place was subsequently improved by the erection of a brick 
store building thereon. Mrs. Brodsky took care of the 
family home, and from time to time assisted in the store. 
Certain real estate was purchased by Brodsky out of the 
profits of the store. Mrs. Brodsky contributed no money, 
save small earnings as a seamstress. She cared for the 
family and assisted in the business, but to what extent the 
evidence is not in agreement. It appears that Mrs. Brodsky 
was in ill health for some years prior to her death. This 
necessitated various trips to health resorts. The expenses 
of her last illness, which terminated with her death on July 
10, 1928, amounted to $3,000. All of these expenses were 
defrayed by Brodsky. The family consisted of Brodsky, 
his wife, and the two children, now plaintiffs herein. They 
were educated in the public schools, and assisted in the 
family grocery business, and at their respective marriages 
they were each given $2,000 as a marriage present. When 
the mother died, the father turned over to the daughter 
$1,700, the proceeds of a savings account of her mother. 
There is no competent evidence in the record which 
definitely negatives Brodsky’s testimony as to his financial 
situation at the time of his wife’s death. In substance, he 
stated that at the time his first wife died the grocery stock 
was worth between $600 and $700, and the fixtures were 
worth about $400; that he owed the wholesale houses, and 
had no savings account at the time of his wife’s death; 
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that he barely had money enough to run the business, and 
was on ac. o. d. basis; and that he owed $700 or $800 in 
taxes at the time. 

It appears without dispute that the business had always 
been carried on in the name of Nathan Brodsky. His was 
the sole name on the sign. Goods were purchased in his 
name alone, and the sales thereof were carried on by his 
direction. The real estate was purchased in his name, and 
by him, and the record title has at all times been continued 
with him as sole owner thereof. For a period of time Mrs. 
Brodsky was very active in assisting her husband. After 
1905 her health largely prevented these activities. How- 
ever, there is no evidence of an express agreement at any 
time, between her and her husband, for her compensation. 
Certain conversations between the father and his children 
were testified to by the latter, and denied by the former. 
But, even if true as the son and daughter testify, their pro- 
bative effect would fall far short of establishing the foun- 
dation on which a resulting trust might rest. Even in cases 
of insolvency involving the advancement of money as part 
of the purchase price, we have long been committed to the 
view that no resulting trust arises in favor of a person 
furnishing the consideration for the purchase of property 
taken in the name of another, where the parties were suffi- 
ciently close so as to give rise to the presumption that a 
gift was intended. And where the parties are husband and 
wife, there is a presumption that the placing of title in the 
name of one spouse was intended by the other spouse as a 
gift. Solomon v. Solomon, 3 Neb. (Unof.) 540, 92 N. W. 
124; Brownell v. Stoddard, 42 Neb. 177, 60 N. W. 380; 
Kobarg v. Greeder, 51 Neb. 365, 70 N. W. 921; Doane v. 
Dunham, 64 Neb. 135, 89 N. W. 640. 

The rule also appears to be: “Though a wife renders 
services outside of the ordinary household duties, it is 
generally held that there is no implied obligation on the 
husband’s part to pay her for them.” 13 R. C. L. 1089, sec. 
113. See, also, Whitaker v. Whitaker, 52 N. Y. 368, 11 Am. 
Rep. 711; Coleman v. Burr, 938 N. Y. 17, 45 Am. Rep. 160; 
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Blaechinska v. Howard Mission and Home, 130 N. Y. 497, 
29 N. E. 755, 15 L. R. A. 215, and note; Matter of Callister, 
153 N. Y. 294, 47 N. E. 268, 60 Am. St. Rep. 620. 

In addition to the foregoing, the established rule of this 
jurisdiction is that, while equity appeals are tried de novo, 
yet, where the evidence is conflicting, this court will con- 
sider the fact that the trial court observed the witnesses and 
their manner of testifying, and must have accepted one 
version of the facts rather than the opposite. 

A review of all the facts and circumstances disclosed by 
the evidence in this case clearly establishes the conclusion 
that the judgment of the trial court is correct, and it is 

AFFIRMED. 


JAMES L. FLUCKEY, EXECUTOR, APPELLEE, V. BERTHA LEOLA 
ANDERSON, APPELLANT. 
273 N. W. 41 


FILep APRIL 30, 1937. No. 29897. 


Contracts. “A promise which the promisor should reasonably expect 
to induce action or forbearance of a definite and substantial 
character on the part of the promisee and which does induce 
such action or forbearance is binding if injustice can be avoided 
only by enforcement of the promise.” Restatement, Contracts, 
sec. 90. 


APPEAL from the district court for Holt county: ROBERT 
R. DICKSON, JUDGE. Affirmed. 


J. J. Harrington, for appellant. 
Julius D. Cronin and W. J. Hammond, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY and . 
PAINE, JJ., and MESSMORE, District Judge. 


EBERLY, J. 

This is an action at law brought by James L. Fluckey, as 
executor of the last will and testament of Austin L. Fluckey, 
upon a promissory note, in usual form, signed by Bertha 
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Leola Anderson. The answer of the defendant admitted the 
appointment and qualification of the executor, and the exe- 
cution and delivery of the note in suit, and then pleaded 
at length facts establishing that the instrument in suit was 
wholly without sufficient consideration. The new matter set 
forth in defendant’s pleading was denied generally by plain- 
tiff’s reply. The pleadings, of course, imposed the burden 
of proof upon the defendant. Plaza Hotel Co. v. Hotel Strat- 
ton, ante, p. 396, 272 N. W. 224. 

The trial] court submitted the issues to the jury, solely on 
the question of consideration, and the verdict returned was 
for the plaintiff as prayed. From the order of the trial 
court overruling her motion for a new trial, defendant ap- 
peals. 

The verdict of the jury necessarily determined certain 
questions of conflicting evidence in favor of plaintiff. On 
this basis, it may be said that Austin L. Fluckey was the 
father of three daughters and two sons; that he advanced 
and loaned various sums to these children and to their re- 
spective spouses; that as early as 1915 he loaned a certain 
sum to George Anderson, who was the husband of his 
daughter, Bertha Leola Anderson, nee Fluckey; that the 
notes evidencing this loan were renewed from time to time, 
the original and each renewal note being executed by 
George Anderson and his wife, Bertha Leola Anderson, the 
latter signing as surety, but she then possessed no sole or 
separate estate; that George Anderson died in 1924 leaving 
an insolvent estate; that his wife, at the demand of her 
father, substituted her own promissory note for that exe- 
cuted by her husband and herself, and which she thereafter 
renewed. In June, 1929, the father, who was ill, had a 
family conference, at which were his three daughters, in- 
cluding Bertha Leola Anderson, and two sons. So far as 
pertaining to the present litigation, Mr. Fluckey then said 
to his children there assembled: “IJ want you that owe me 
notes to keep them up to date, and those that are past due 
to renew them now while you are here; and he says to my 
sister Mrs. Kellar, yours is past due, and he spoke to Bertha 
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Anderson and told her that hers was past due. Mrs. Hop- 
kins renewed her note that day. Then he asked Bertha 
(Anderson) to renew her note, and she objected to renew- 
ing it because she felt he was showing partiality to Art (a 
brother) on this insurance policy.” He, the father, then 
said: “I want you to understand this, if you are unable to 
pay these notes while I live they must be taken out of your 
share of my estate before distribution or division is made. 
* * * Tf any of you don’t keep your notes from outlawing, 
and permit them to outlaw, I will fix it so that that will be 
all of my estate that you will receive.” Later the father 
sent his son, James L. Fluckey, over to the home of Mrs. 
Bertha Anderson, and it was again made plain to her, by 
her father’s message then delivered by the son, “that if she 
allows it to outlaw that that will be all of my estate she will 
ever receive.” Under these circumstances Mrs. Anderson 
renewed the note at a later time, and executed the note in 
suit. The note in suit bears date May 28, 1931. Austin L. 
Fluckey executed a last will and testament on August 8, 
1931, and also executed a codicil thereto on February 28, 
1933. These instruments were duly admitted to probate in 
Holt county. 

The fourth paragraph of the codicil includes the follow- 
ing: 

“Three-fourths of all of my property remaining, where- 
ever situated and whether real, personal or mixed I give, 
devise and bequeath to my children Annella M. Hopkins, 
Bertha Anderson and James L. Fluckey, share and share 
alike.” 

The appellant insists that under the circumstances set 
forth the controlling principle is: “A married woman who 
signs a note as surety for her husband and receives no part 
of the consideration and does not agree to bind her separate 
property and estate for the payment of the debt and at the 
time she signed the original note as surety for her hus- 
band, and all renewals thereafter, she did not have any 
separate property or estate and that she signed renewal 
notes after the death of her husband, but without any new 
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consideration, such a note is unenforceable.” In support of 
this statement Bank of Commerce v. McCarty, 119 Neb. 
795, 231 N. W. 34, is cited. 

Appellant also insists that the doctrine of reciprocal 
promises is inapplicable, because reciprocal promises as 
the basis of a valid agreement must be equally obligatory 
upon the parties, so that each may have an action thereon 
to enforce the same, otherwise such agreement is nudum 
pactum. 

Appellee contends that the evidence in the record estab- 
lishes a definite agreement between the daughter and the 
father; that a promise to defendant that under certain cir- 
cumstances she would share in decedent’s estate may be in- 
ferred from circumstances and statements of the deceased. 
It is also insisted by appellee that the question is one of 
fact, and that the inference may be drawn from circumstan- 
tial as well as direct evidence. McDonald Bros. Co. v. 
Koltes, 155 Minn. 24, 192 N. W. 109. We deem the question 
of the determination of the validity of the reciprocal 
promises of this father and his daughter not necessary for 
the proper disposition of this case. 

It is thought that this view of the doctrine of considera- 
tion and the necessity of the same to assure the validity of 
contracts, as advanced by appellee, is too restricted as ap- 
plied to the facts of the record. The defendant, under the 
situation outlined, certainly could reasonably expect that 
her written promise to pay would induce action in the event 
her father made a will which would assure her a share of 
his estate, if he died testate, or if he made no will, forbear- 
ance on her father’s part that would assure her a distribu- 
tive share of his estate by inheritance. This anticipated 
action, it appears, was induced. The evidence discloses that 
the father actually made a will, and that by its terms she 
received the equivalent of an undivided one-fourth of his 
estate, both real and personal, as a legacy. On the other 
hand, the fact is patent that a refusal of the daughter to 
conform to the father’s demand for the renewal of her 
note would have resulted in the loss of her inheritance in 
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his estate. Now that the father is dead, may the daughter 
retract the promise on which the father relied, to the 
prejudice of his legatees? 

The principles of law necessarily invoked by the facts of 
the instant case, as stated in a standard text, are: 

“It is generally true that one who has led another to act 
in reasonable reliance on his representations of fact cannot 
afterwards in litigation between the two (or their repre- 
sentatives) deny the truth of the representations, and some 
courts have sought to apply this principle to the formation 
of contracts, where, relying on a gratuitous promise, the 
promisee has suffered detriment. It is to be noticed, how- 
ever, that such a case does not come within the ordinary 
definition of estoppel. If there is any representation of an 
existing fact, it is only that the promisor at the time of 
making the promise intends to fulfil it. As to such intention 
there is usually no misrepresentation and if there is, it is 
not that which has injured the promisee. In other words, 
he relies on a promise and not on a misstatement of fact; 
and the term ‘promissory’ estoppel or something equivalent 
should be used to make the distinction.” 1 Williston, Con- 
tracts (Rev. ed.) sec. 139. 

The applicable rule as found in the Restatement of the 
Law is: 

“A promise which the promisor should reasonably expect 
to induce action or forbearance of a definite and substantial 
character on the part of the promisee and which does in- 
duce such action or forbearance is binding if injustice can 
be avoided only by enforcement of the promise.” Restate- 
ment, Contracts, sec. 90. 

We made a practical application of the foregoing doctrine 
in Ricketts v. Scothorn, 57 Neb. 51, 77 N. W. 8365. In that 
case we sustained the validity of a promissory note and 
affirmed the judgment entered thereon, when challenged be- 
cause of insufficient consideration. The facts involved in 
the Ricketts case, as shown by the opinion of Sullivan, J., 
are as follows: 

“According to the undisputed proof, as shown by the 
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record before us, the plaintiff was a working girl, holding 
a position in which she earned a salary of $10 per week. 
Her grandfather, desiring to put her in a position of inde- 
pendence, gave her the note, accompanying it with the re- 
mark that his other grandchildren did not work, and that 
she would not be obliged to work any longer. In effect he 
suggested that she might abandon her employment and rely 
in the future upon the bounty which he promised. He, 
doubtless, desired that she should give up her occupation, 
but whether he did or not, it is entirely certain that he con- 
templated such action on her part as a reasonable and 
probable consequence of his gift. Having intentionally in- 
fluenced the plaintiff to alter her position for the worse on 
the faith of the note being paid when due, it would be 
grossly inequitable to permit the maker, or his executor, to 
resist payment on the ground that the promise was given 
without consideration.” 

True, in such Ricketts case, it appears there was a plea 
in the nature of an equitable estoppel presented by the de- 
fendant, and a technical estoppel was not formally pleaded 
in the instant case. However, “Where the facts showing 
estoppel are in issue and are admissible for any purpose 
under the pleadings, estoppel is available as a defense with- 
out being specially pleaded.” So, too, “Evidence of estoppel 
is admissible without being pleaded in order to ‘rebut evi- 
dence introduced by the opposite party.” 21 C. J. 1246. 
See, also, City Nat. Bank of Hastings v. Thomas, 46 Neb. 
861, 65 N. W. 895; Seng v. Payne, 87 Neb. 812, 128 N. W. 
625; Smith v. Liberty Life Ins. Co., 118 Neb. 557, 225 N. W. 
688. 

It will be noted that the Restatement doctrine is not re- 
lated to pleading but is a statement of substantive law. As 
applied to the facts in the instant case, it supplies sufficient 
consideration, or the equivalent of it, to assure the validity 
of the transaction involved. Whether proper terminology 
would require it to be designated as conventional considera- 
tion may be a question for the text-writers, but a careful 
analysis of the entire situation discloses that beyond ques- 
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tion it amounts to a technical consideration because of the 
necessary detriment to the promisee involved. 
It follows, therefore, that the judgment of the trial court 
is as to all matters of substance correct, and it is 
: AFFIRMED. 


ETHYL FALKINBURG, APPELLANT, V. INTER-STATE BUSINESS 
MEN’S ACCIDENT COMPANY, APPELLEE. 
272 N. W. 924 


FILep APRIL 30, 1937. No. 29945. 


1. Evidence: SUICIDE: PRESUMPTION. The presumption against 
suicide does not have the force of evidence in favor of plaintiff, 
and vanishes from the case upon introduction of evidence as to 
the cause of death. 

ADMISSIONS AGAINST INTEREST. A statement made by 

a party to an action as to any fact in issue unfavorable to the 

conclusion contended for by such party is relevant, and may be 

introduced in evidence as an admission against interest. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


Brome & Thomas and Harold A. Moore, for appellant. 


J. W. Kinsinger, Brogan, Ellick & Shoemaker and Robert 
B. Hamer, contra. 


Heard before Goss, C. J., ROSE, Goop, DAY, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


PAINE, J. 

Plaintiff brought suit on an accident policy for the death 
of her husband. Defendant denied that the death was 
caused by an accident. The jury returned a verdict for the 
defendant, and upon the motion for a new trial being over- 
ruled, plaintiff appeals. 

The assignment of error sets out that the verdict is con- 
trary to the evidence and to the law, and that the court 
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erred in giving instruction No. 6, and that the court erred 
in overruling the plaintiff’s objection to the testimony of 
David H. Brown respecting questions and answers given by 
the plaintiff at the taking of her deposition in another pro- 
ceeding. 

The petition alleged that on April 17, 1913, the plain- 
tiff’s husband took out a policy of insurance in the defend- 
ant company, which provided a payment of $5,000 if the 
insured came to his death from accidental injury, and the 
plaintiff was named as beneficiary therein; that on Febru- 
ary 20, 1935, the plaintiff’s husband was fatally injured by 
the discharge of a revolver, and died as a result of such 
injury eight days later, and plaintiff maintained that the 
discharge of the revolver was accidental, and brought suit 
for $5,000. 

The defendant in its answer denied that the discharge of 
the revolver was accidental, and alleged that the policy of 
insurance provided that there would be no liability on the 
part of the defendant company if the bodily injury was 
produced by the discharge of firearms unless the accidental 
character of the injury should be established by the evi- 
dence of one eyewitness. The defendant also alleged that 
the policy provided that, if the insured should carry other 
insurance covering the same hazard without giving written 
notice to the company, said company would only be liable 
for proportionate amounts of the benefits, and charged 
that, without notice, the insured carried accident insurance 
in the Prudential Insurance Company of America in the 
sum of $3,600, and also a policy in the North American 
Accident Insurance Company in the sum of $7,500, and 
that the three policies of accident insurance in force at the 
time of his death were for a face amount of $16,100, but 
the court refused to admit over the plaintiff’s objection evi- 
dence relating to the other accident insurance carried by 
the deceased, and also refused to submit to the jury that 
there could be no recovery if the death was caused by fire- 
arms unless there was an eyewitness to the accident. 

The sole issue submitted to the jury by the trial court 
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was whether the discharge of the revolver was accidental, 
and the burden of proof was upon the plaintiff to prove that 
the discharge was accidental in character. 

The evidence disclosed that for many years the deceased 
- had been a Pullman conductor, and had made a satisfactory 
record; that he had lost practically no time in the service, 
but in July of 1934 he was compelled to stop work by ill- 
ness, which was not physical but rather nervous in its na- 
ture; that he made at least two attempts to go back to 
work, but was unable to perform the work; that he had 
been under the care of two physicians, one of whom was 
somewhat of a specialist in mental diseases; that he drew 
some disability payments from a group insurance policy 
carried by the Pullman Company on its employees. 

The plaintiff and her husband had lived together very 
happily during these years, and she was sympathetic to him 
in his disability. There was no mortgage on their home, 
and they had seven or eight hundred dollars in cash in the 
bank. The evidence disclosed that on the morning of the 
fatal shooting he had been out washing the windows on the 
outside of their home; and that he came into the house 
when his work was completed, and the plaintiff was work- 
ing in the bathroom; that they visited for a few moments, 
then he walked through the dining-room and into a bed- 
room and had opened one of the upper drawers of a chif- 
fonier in the bedroom and had taken from this drawer a 
88-caliber Iver-Johnson revolver. The plaintiff rushed into 
the bedroom when she heard the explosion of the gun. Her 
husband was just falling to the floor, and said: ‘Toody, the 
gun went off.” The plaintiff helped him get up on the bed 
and called for help, and neighbors came at once. He was 
taken to a hospital in the ambulance, and got along fairly 
well for a few days and then developed pneumonia and died 
eight days after the injury. The physician who examined 
him at the Immanuel Hospital after his arrival said that 
the bullet went in between the fifth and sixth ribs, a little 
over three inches to the left of the mid-line, and “just 
about the place where you can feel your heart beat,” about 
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one inch below the nipple; that it came out between the 
tenth and eleventh ribs in the back. 

An expert in firearms from Kansas City testified that he 
had examined and tested some 20,000 firearms, and had 
some 400 in his possession; that he had testified as an ex- 
pert in 211 cases; that the Iver-Johnson revolver was the 
most common type of gun, and that he had tested an aver- 
age of about 30 of them a month since 1927; that he had 
fired the gun introduced in the case at bar; that it is a 
double-action gun; that when the trigger is pulled a safety- 
block rises, and when the hammer is released by pulling 
the trigger further it hits the block, which in turn hits the 
firing-pin; that the hammer never strikes the firing-pin; 
that this model is known as “hammer the hammer,” and is 
so advertised, and means that one can hit the hammer 
without discharging the gun; that he fired ammunition 
from this gun and made thorough tests of it. There was 
found in the gun a shell which had been discharged, and 
just ahead of it a shell which had misfired, and this expert 
said he found bright, untarnished spots in both of the 
primer caps at the place of indentation. 

_ Another expert witness called by the defendant testified 
that he was ordnance officer and had formerly been sta- 
tioned at Fort Omaha; that he had had charge, at the 
Frankfort arsenal and Springfield armory, of making tests 
with ammunition and guns, and had written two text-books 
for army use upon this subject; that he owned a gun of the 
same make as the one introduced in evidence; that it took 
a pressure of approximately seven pounds to discharge 
the hammer after it had been cocked, but that when the 
trigger was pulled in double action to pull back the hammer 
it required a pressure of approximately 15 pounds to dis- 
charge the gun; that the bottom of the indentation of both 
the discharged cartridge and the one that had misfired were 
bright, showing the recent exposure of the bright under- 
surface by the sharp blow of the firing-pin; that he ex- 
amined these two shells on May 16, and again on July 8, 
1935; that the first time that corrosion was noted on the 
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primer caps was on July 8, 1935, and that they were both 
corroded over. 

At the time of the shooting the deceased was in his own 
bedroom, and as the plaintiff came into the room she first 
saw him falling to the floor, and the gun was falling to the 
floor at the same time. 

The third assignment of error is that the court erred in 
giving instruction No. 6, which reads as follows: “You 
are instructed that the law presumes that the insured did 
not intentionally take his own life, and this presumption 
obtains until evidence is produced tending to show that 
the insured did in fact take his own life, and after con- 
sidering all of the evidence, if you find from a preponder- 
ance of all of the evidence and the consideration of this 
presumption that the deceased, Orville G. Falkinburg, came 
to his death by the accidental discharge of the revolver, 
then your verdict will be in favor of the plaintiff, but, if 
you find that all of the evidence and this presumption 
against suicide as above set forth fails to prove by a pre- 
ponderance of the evidence that the insured, Orville G. 
Falkinburg, died as a result of the accidental discharge of 
the revolver, then your verdict will be for the defendant.” 
The first few lines of this instruction were taken practical- 
ly verbatim from instruction No. 2 requested by the plain- 
tiff. 

Plaintiff insists that in the last part the court told the 
jury that this presumption has merely the force of proof, 
and thereby destroyed the entire purpose of the rule; that 
this is responsible for the confusion in the minds of the 
jury, and was prejudicial to the plaintiff. In the opinion of 
this court, this instruction was more favorable to the plain- 
tiff than it should have been, in that it told the jury that 
both the evidence and the presumption should be considered 
by the jury. 

In Del Vecchio v. Bowers, 296 U.S. 280, 80 L. Ed. 229, it 
is said in an opinion by Justice Roberts: “No rags or other 
material were discovered such as would suggest that Bow- 
ers was cleaning the pistol. * * * The parties agree that the 
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injury was self-inflicted, but are in controversy as to 
whether it was accidental or intentional. * * * The natural 
love of life, the comparative infrequency of suicide as con- 
trasted with accident, * * * justify a presumption, which 
the law indulges in such a case, that the death was acci- 
dental. * * * Once the employer has carried his burden by 
offering testimony sufficient to justify a finding of suicide, 
the presumption falls out of the case. It never had and 
cannot acquire the attribute of evidence in the claimant’s 
favor. Its only office is to control the result where there is 
an entire lack of competent evidence. If the employer alone 
adduces evidence which tends to support the theory of sui- 
cide, the case must be decided upon that evidence. * * * 
The court of appeals erred in holding that as the evidence 
on the issue of accident or suicide was, in its judgment, 
evenly balanced, the presumption must tip the scales in 
favor of accident.” Other cases in support of this holding 
are: Dodder v. Aetna Life Ins. Co., 104 Neb. 70, 175 N. W. 
651; Green v. New York Life Ins. Co., 192 Ia. 82, 182 N. W. 
808; Sawyer v. Mutual Benefit Health & Accident Ass’n, 
121 Neb. 504, 287 N. W. 615; De Bruler v. City of Bayard, 
124 Neb. 566, 247 N. W. 347; In re Hawkins v. Kronick 
Cleaning & Laundry Co., 157 Minn. 33, 195 N. W. 766, 36 
A. L. R. 394. 

The plaintiff alleges prejudicial error in admitting the 
testimony of the witness David H. Brown, over the objec- 
etion of the plaintiff, as to testimony given by the plaintiff, 
Ethyl] Falkinburg, in a deposition taken in an action pend- 
ing between other parties, and to which the defendant was 
not a party. Mr. Brown was a notary public and shorthand 
reporter, who had in court his original notes taken by him 
of the evidence given by the plaintiff in a deposition on 
July 25, 1935, in which he was allowed, over the objection 
of the plaintiff, to testify that she did not hear her husband 
state how it happened that he was shot; that he did not tell 
in her presence, as she had gone to another room to get a 
blanket to put around him. Plaintiff insists that, as this 
deposition was taken in another case and at the instance 
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of another party, who is not a litigant in the case at bar, it 
was a glaring example of the misuse of this evidence, and 
cites 3 Wigmore, Evidence (2d ed.) sec. 1415, that, if a wit- 
ness is available for testifying, his deposition may not be 
used, and section 20-1246, Comp. St. 1929, showing under 
what conditions a deposition may be used in court. It is 
the opinion of this court that this evidence so taken was 
admissible without the necessity of laying a foundation, for 
it was clearly an admission against interest upon a ma- 
terial matter, and was admissible against the plaintiff 
as original evidence. Two opinions of this court on this 
point are Luikart v. Korbmaker, 128 Neb. 199, 258 N. 
W. 263, and Gentry v. Burge, 129 Neb. 498, 261 N. W. 
854, in which latter case the admissions had been made 
before a referee in bankruptcy, and in the opinion of this 
court the trial court was right in allowing the evidence to 
be read to the jury. The most recent opinion is McDaniel 
v. Farlow, ante, p. 273, 271 N. W. 905, which is squarely 
in point. 

We have discussed the errors alleged by the plaintiff and 
have reached the conclusion that the rulings of the trial 
court on evidence and the instructions given the jury were 
in no wise prejudicial to the plaintiff, and that the evidence 
sustains the verdict returned. The judgment of the trial 
court is hereby 

AFFIRMED. 

CARTER, J., dissenting. 

IT cannot agree that the evidence of the witness David H. 
Brown was admissible as an admission against interest. 
His evidence was clearly of an impeaching character only 
and therefore not admissible until a proper foundation was 
laid for it. 
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LINCOLN JOINT STocK LAND BANK, APPELLEE, V. LUCIEN 
B. FULLER, PRO PER AND TRUSTEE, ET AL., APPELLANTS. 
2738 N. W. 14 


FILep AprRIL 80, 1987. No. 29964. 


1. Appearance. A person who appears generally and objects to the 
confirmation of a sale of the real estate in a foreclosure suit, 
by virtue of an interest in the property sold, thereby makes a 
general appearance for all purposes of the case and is in no 
position thereafter to complain that the proceedings were void 
for the reason that he was not made a party. 

2. Courts, “Where two courts have concurrent jurisdiction, that 
which first takes cognizance of the case has the right to retain 
it to the exclusion of the other; and where property is in gremio 
legis, if it be a court of rightful jurisdiction, no other court can 
interfere and wrest from it the jurisdiction first obtained.” 
Terry v. State, 77 Neb. 612, 110 N. W. 73883. 

But where one of two courts having concurrent juris- 
diction takes cognizance of a case and thereafter loses jurisdic- 
tion over the res, the other is no longer deprived of its right to 
assume jurisdiction over it. 

4, Mortgages: FORECLOSURE: SALE: CONFIRMATION. When the 
record shows that the property sold for a fair and reasonable 
value, under the circumstances, and there is no showing that it 
would bring more at another sale, the trial court did not err in 
confirming the sale. 


APPEAL from the district court for Chase county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


Perry, Van Pelt & Marti and L. B. Fuller, for appellants. 
Beghtol, Foe & Rankin and Clyde Anderson, contra. 


Heard before Goss, C. J., GooD, EBERLY, Day, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


CARTER, J. 

This is an appeal from an order of the district court for 
Chase county confirming a sale of real estate under a fore- 
closure decree entered in that court. 

It is the contention of appellants that Harris L. Fuller, 
as executor of the estate of Cash D. Fuller, was a neces- 
sary party and should have been made a party to the suit, 
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that the district court for Chase county was without juris- 
diction to sell the lands, and that the property sold for 
such a grossly inadequate price that another sale should 
have been awarded. 

The record discloses that Cash D. Fuller died seised of 
the lands involved in this litigation prior to the commence- 
ment of the foreclosure suit and that Harris L. Fuller and 
the Lincoln National Bank & Trust Company were duly 
appointed as coexecutors under the will of Cash D. Fuller. 
It further appears that on Apri] 20, 1931, the executors of 
the estate of Cash D. Fuller obtained a license to sell the 
lands in Chase county to pay the debts of the estate. On 
November 3, 1931, the county court of Lancaster county 
removed Harris L. Fuller and the Lincoln National Bank 
& Trust Company as executors of the estate and appointed 
Fred E. Bodie in their stead, as administrator with will 
annexed. This order of removal was appealed from by 
Harris L. Fuller and, on March 23, 1933, the order of re- 
moval was reversed and Harris L. Fuller reinstated as 
executor of the estate of Cash D. Fuller by this court. In 
re Estate of Fuller, 124 Neb. 591, 247 N. W. 415. On No- 
vember 18, 1931, this suit to foreclose plaintiff’s mortgage 
was commenced, in which Fred E. Bodie, administrator 
with will annexed, was named as a party defendant. It is 
the contention of appellants that, as Fred E. Bodie was 
never regularly and legally appointed administrator with 
will annexed of the estate of Cash D. Fuller, the personal 
representative of the estate was never made a party and 
that the decree of foreclosure is therefore void. We do not 
deem it necessary to determine whether the personal rep- 
resentative of the estate was a necessary party, in view of 
the fact that the record shows that Harris L. Fuller as 
executor made numerous appearances in the case and there- 
by submitted to the jurisdiction of the court. The record 
shows that on February 16, 1936, Harris L. Fuller, as 
executor, filed objections to the confirmation of the sale 
held on December 2, 1935, and procured an order from the 
court setting aside the sale. Harris L. Fuller, as executor, 
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also filed objections to the confirmation of the sale held on 
April 27, 1936, and on May 7, 1936, appeared by his attor- 
ney and participated in the hearing which resulted in the 
confirmation of sale from which this appeal was taken. 
Under these circumstances, Harris L. Fuller, as executor, 
is in no position to urge error for the reason that he was 
not made a party to the suit. In Nelson v. Nebraska Loan 
& Trust Co., 62 Neb. 549, 87 N. W. 320, this court said: 
“Tt is quite obvious from the foregoing that, whatever may 
have been the situation as to want of jurisdiction over the 
person of the plaintiff in error prior to the time he obtained 
leave to be made a party defendant and enter objections to 
the confirmation of sale, he thereby made a general ap- 
pearance and the court acquired jurisdiction over him for 
all purposes of the case. He has invoked the power of the 
court regarding other matters than that of challenging its 
jurisdiction over him; has made a general appearance and 
waived all objections as to the manner in which he was 
brought into court. The appearance made was a general 
one, and comes entirely within the rule stated in Welch v. 
Ayres, 43 Neb. 326. See, also, Aultman & Taylor Co. v. 
Steinan, 8 Neb. 109, 113; Burnham v. Doolittle, 14 Neb. 
214; White v. Merriam, 16 Neb. 96, 98; Bucklin v. Strickler, 
32 Neb. 602; Leake v. Gallogly, 34 Neb. 857; South Omaha 
Nat. Bank v. Farmers & Merchants Nat. Bank, 45 Neb. 29.” 
Harris L. Fuller is clearly within the rule thus announced. 

The appellants also contend that, when the district court 
for Lancaster county granted a license to the executor to 
sell the Chase county lands, exclusive jurisdiction was ob- 
tained over said lands and that the district court for Chase 
county was without jurisdiction to proceed with the sale of 
the property. The record shows that the license to sell is- 
sued by the district court for Lancaster county was under 
date of April 20, 1931. This license to sell expired one year 
from the date of its issuance, under the provisions of sec- 
tion 30-1114, Comp. St. 1929. Assuming that exclusive ju- 
risdiction to sell the property in question was obtained by 
the district court for Lancaster county on April 20, 1931, 
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that exclusive jurisdiction was lost one year later by the 
statutory limitation above noted. The last order of sale 
issued by the district court for Chase county was under 
date of March 23, 1936, and there having been no new 
license to sell the property issued by the district court for 
Lancaster county after the expiration of the license to sell 
issued under date of April 20, 1931, and prior to the issu- 
ance of the order of sale by the district court for Chase 
county on March 23, 1936, it is apparent that jurisdiction 
to sell the property then reposed in the district court for 
Chase county. This being true, the district court for Chase 
county was no longer divested of its statutory authority to 
enforce its decree of foreclosure by a sale of the property. 

We are familiar with the rule announced in Terry v. 
State, 77 Neb. 612, 110 N. W. 733, in which we said: “It 
is a well-settled rule that where one court of competent 
jurisdiction in a proceeding in rem obtains jurisdiction of 
the res, or, in other words, the thing in controversy, no 
other court can acquire jurisdiction over it.” The reason 
for this rule is well expressed in Leigh v. Green, 62 Neb. 
344, 86 N. W. 1093, in which this court said: “This rule 
has its foundation, it would appear, not merely in comity, 
but in necessity; for were it otherwise, the orders of one 
court might be offset by those of another, and the parties 
left without any remedy; besides, in their rivalry for pos- 
session of property in controversy, a conflict would arise 
that would not only be embarrassing in the administration 
of justice, but would be liable to lead to unseemly strife 
and personal conflicts between the officers of the different 
courts. A study of the cases cited shows that in each case 
the property was in the actual or constructive possession of 
the court whose jurisdiction was invaded. The decisions 
are based, in most cases, upon the facts that the subse- 
quent proceedings in another court would interfere with 
such possession.” The reasons for the rule do not exist in 
the case at bar, therefore the rule does not apply. The 
property involved herein was not in constructive posses- 
sion of the district court for Lancaster county for the rea- 
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son that it had lost its claimed exclusive jurisdiction over 
it. The powers and authority of the district court for Lan- 
caster county were not invaded by the prosecution of this 
suit in Chase county for the reason that it had, at the time, 
no power or authority over the res to be invaded. 

Appellants next contend that the property did not sell 
for a reasonable and fair value and that the sale price was 
so grossly inadequate that it should have been set aside by 
the trial court. The property sold for $1,899.44, subject to 
prior liens of more than $10,000 so that the property in 
fact sold for almost $12,000. Appellants produced the affi- 
davits of several witnesses who stated that the reasonable 
cash market value of said land is at least $20,000. Appel- 
lees offered no evidence as to the value of the land. The 
record shows, however, that this land had been sold twice 
previously at foreclosure sales, which sales had been set 
aside by the trial court. There is no evidence in the record 
that the land would bring any greater amount at a subse- 
quent sale or that there were any prospective purchasers 
who would bid a greater amount if another sale was had. 
The question is whether the trial court was justified in con- 
firming the sale on this state of the record. 

We are convinced that the results obtained from three 
sales of this property furnish a fair and just criterion of 
the value of the property upon which the court might act. 
It is at least sufficient to present an issuable fact as against 
the opinion evidence contained in the affidavits offered in 
evidence by the appellants. In the case of Nitro-Phosphate 
' Syndicate v. Johnson, 100 Va. 774, 42 S. E. 995, the court 
said: “In the light of this well-established doctrine, we 
might, without further consideration, dismiss the subject 
of the alleged inadequacy of price, for it will hardly be con- 
tended that if this sale had been effected between the par- 
ties hereto, that a court of equity would, at the instance of 
the vendor, set the sale aside upon the ground that the price 
paid was inadequate. It may, however, be added that after 
full notice, an open sale fairly conducted, in the face of such 
competition as can be attracted, the highest bid which is 
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made is a fair and just criterion of the value of the prop- 
erty at that time; and so, after stated opinions, affidavits 
of under value, etc., are regarded with but little favor, and 
estimated as of little weight, in the presence of the fact 
established by the auction and its results. Todd v. Gallego 
Mills Mfg. Co., 84 Va. 586, 591.” While this court is un- 
willing to adopt this statement as the law of this jurisdic- 
tion, we believe that it is authority for our statement that 
three sales of real estate may furnish a sufficient criterion 
of the value of the property upon which a trial court may 
act. While opinion evidence is almost always necessary in 
fixing the market value of land, it is not always controlling. 
The trial court apparently gave it little weight in the case 
at bar when the results of three public auctions of the land 
were presented to it. In this we believe the trial court was 
justified. Opinion evidence must give way to facts, and, 
after three sales, none of which brought over $12,000, it 
would seem that the trial court was amply justified in find- 
ing that the market value did not exceed that amount. 

We find no error in the record and the judgment is 
affirmed with leave to redeem granted to the owners of the 
equity of redemption prior to the issuance of the mandate 
of this court. 

AFFIRMED. 


GRACE F. LINDHOLM, APPELLEE, V. HYMAN RESNICK ET AL., 
APPELLANTS. 
272 N. W. 918 


FILED APRIL 30, 1987. No. 29956. 


1. Vendor and Purchaser: ACTION FoR DAMAGES. Whether a state- 
ment by one offering property for sale that he is the owner and 
has the right to sell it is a statement of fact or the expression 
of an opinion depends on the circumstances surrounding the 
transaction. 


: Where it appears that it was known to the 
puRehaeer that the title to the property is in dispute and that 
litigation is pending in a court to determine the ownership, and 
that the title depends upon the future action of the court, state- 
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ments of the seller that he owned the property, had a right to 
sell it, and that the court would so determine, although couched 
in positive language, can only be taken as an expression of an 
opinion and cannot form the basis for an action for damages 
for false and fraudulent representations. 

: Where the vendee refuses to rely upon state- 
ments of the vendor as to his title to the property, but demands 
and receives a bond indemnifying against loss from failure of 
title, such statements, even though the title fails, will not sup- 
port an action for fraud. 


APPEAL from the district court for Douglas county: 
WILLIAM A. REDICK, JUDGE. Reversed and dismissed. 


Leon & White, for appellants. 
John A. McKenzie, contra. 


Heard before Goss, C. J., ROSE, Goon, Day, PAINE and 
CARTER, JJ., and CLEMENTS, District Judge. 


CLEMENTS, District Judge. 

In this action plaintiff and appellee, Grace F. Lindholm, 
seeks to recover damages from the defendants and appel- 
lants, Hyman Resnick and Rose Resnick, for false and 
fraudulent representations alleged to have been made by 
them in connection with the sale to the plaintiff of a piece 
of real estate in the city of Omaha, Nebraska. A trial toa 
jury in the district court for Douglas county resulted in a 
verdict for the plaintiff in the sum of $1,500. A motion for 
a new trial was overruled, and defendants bring the action 
here on appeal. 

The amended petition sets out in substance: 

“1, That on or about the 8th day of June, 1931, the 
defendants sold to the plaintiff certain real estate in the 
city of Omaha, for a consideration of $18,700; that in order 
to induce the plaintiff to purchase said real estate, the de- 
fendants, and each of them, orally stated, represented and 
held out to the plaintiff: 

“(a) That the defendants were the absolute owners of 
a certain easement, being an easement over a strip of land 
five feet wide and 80 feet long, lying immediately west of 
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the property being offered for sale by the defendants to the 
plaintiff. 

“(b) That the easement consisted of the right to use 
said five-foot strip of land for any and all purposes, for 
entrance and exit purposes, for storage purposes, for the 
passage of light, air, and any and all other purposes. 

“(c) That the right to use said easement and the title 
thereto had been wrongfully and without right questioned 
by certain persons known as Polyzois. 

“(d) That the said litigation, which was without any 
merit whatsoever, had been instituted by the said Polyzois 
against the defendants, and was then pending in the dis- 
trict court, wherein the right of the defendants to the full 
enjoyment of said easement had been drawn in question. 

“(e) That in the event that the plaintiff should pur- 
chase the property belonging to the defendants, that the 
defendants would convey to the plaintiff the said easement, 
and the defendants would indemnify the plaintiff against 
any loss that might be sustained by reason of the failure 
of the defendants to put the plaintiff in the full possession 
and enjoyment of said easement. 

“(f) That the title of the defendants to said easement 
was so certain, clear, plain and unquestioned, and the liti- 
gation above referred to so frivolous, that the defendants 
could positively say that they themselves were the absolute 
owners of said easement. 

“(g) That the defendants, and each of them, would re- 
imburse the plaintiff for any and all losses she should sus- 
tain, in the event it would be determined that the defend- 
ants were not the absolute owners of said easement. 

“(h) That the said Polyzois had no right, title, or in- 
terest whatsoever, of, in, or to said easement. 

“(i) That the defendants were entirely familiar with 
all the facts connected with the litigation referred to, and 
were fully advised as to all questions of law that were 
raised and involved in said litigation, and that with their 
knowledge of the facts and the law, that they could say 
positively that they were the absolute and unquestioned 
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owners of the said easement over the said five-foot strip of 
ground. 

“(j) That the right of the defendants in the said ease- 
ment was a valid, present, subsisting right, constituting a 
perpetual easement in favor of the land being conveyed to 
the plaintiff in fee simple. 

“2. Plaintiff further alleges that the statements made 
by the defendants, and each of them, as above set out, were 
false and untrue; that they were known by said defendants, 
and each of them, to be false and untrue at the time they 
were made, and were made by said defendants, and each 
of them, for the purpose of cheating and defrauding the 
plaintiff out of a large sum of money; that the plaintiff 
had no knowledge of the truth or falsity of the statements 
and representations so made to her by the defendants, and 
each of them; that she relied upon said statements, believed 
the same to be true, and, relying thereon, did purchase 
from said defendants a certain tract of land in the city of 
Omaha, Nebraska, including the easement above referred 
to, and did pay therefor the sum of $18,700.” . 
_ Then follows an allegation that plaintiff never got pos- 
session of said five-foot strip and that she was damaged in 
the sum of $3,000. A demurrer to the petition, on the 
grounds that it does not state facts sufficient to constitute 
a cause of action and for an improper joinder of causes of 
action, was filed and overruled. An answer was then filed 
in which the defendants deny that they made any false or 
fraudulent representations to plaintiff, allege that she had 
knowledge of all the facts and circumstances relating to 
the title of said strip of ground and the litigation pending 
in relation thereto, and that she requested and received 
from the defendants an indemnity bond to protect and in- 
demnify her in the event said litigation was decided ad- 
versely to the defendants. The plaintiff’s reply was a gen- 
eral denial. 

We have set out the allegations of the pleadings at some 
length because it is strenuously contended that the petition 
does not state a cause of action and that defendants’ de- 
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murrer should have been sustained. While this is not at all 
free from doubt, we are disposed to hold that, if all the ma- 
terial allegations of the petition are taken to be true, which 
must be done in considering a demurrer, the petition is 
sufficient to state a cause of action and the demurrer was 
rightfully overruled. 

The next consideration is: Does the evidence sustain the 
allegations of the petition and is it sufficient to support the 
verdict? There is some conflict in the testimony as to just 
what was said and done by the parties in making the sale 
of the property in question. In our consideration we will 
assume, where there is a conflict, that the evidence sub- 
mitted by the plaintiff is true. Assuming this, it appears, 
on the 9th day of June, 1931, and for sometime prior there- 
to, the defendants, Hyman Resnick and Rose Resnick were 
the owners of a certain brick business property, consisting 
of a brick building containing four rooms suitable for and 
being used for store purposes. This building was situated 
at the northwest corner of Thirty-third and Cass streets, 
in Park Place Addition to the city of Omaha. At the rear 
of this building and located on property belonging to a 
party by the name of Polyzois was a ten-foot strip of pave- 
ment used as an alley. Defendants claimed an easement in 
the five-foot strip of this pavement that adjoined the build- 
ing in question. This claim was disputed by Polyzois and 
an action had been brought in the district court for Doug- 
las county to determine the rights of the parties to this 
strip. This action had terminated in a decision of the dis- 
trict court upholding the right of defendants to an easement 
in the strip. An appeal from this decision had been taken 
to this court. Sometime prior to June 9, 1981, negotiations 
were entered into between the plaintiff and defendants for 
a sale of this property to the plaintiff; plaintiff being rep- 
resented in the negotiations by her son, a law student, who 
was in the habit of transacting business for her; defend- 
ants being represented by Frank B. Heintze and Fred A. 
Skow, their agents, for the sale of the property. 

On the 9th day of June these negotiations had progressed 
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to a point where the parties assumed the deal could be 
closed and they met in the office of Fred A. Skow in.the 
First National Bank Building for that purpose. There were 
present Mr. Resnick, Mr. Skow, Mr. Heintze, Mrs. Lind- 
holm and her son. It does not appear that prior to this 
meeting the plaintiff had any knowledge that the defend- 
ants’ right to the easement in question was in litigation, 
but she had employed an attorney, one Kenneth S. Finlay- 
son, to examine the title to the property and to assist her 
in closing the deal. While the parties were in Mr. Skow’s 
office and before the deal had been closed, the purchase 
money paid or the deed delivered, Mr. Finlayson came into 
the office and said: 

“It appeared that that title was in litigation and he 
didn’t know anything about it, had just found out, and 
commenced to question Resnick about it, and Resnick said, 
well, that didn’t amount to anything; he said there had 
been a little trouble there with Polyzois but the thing had 
been settled and he had won, and there wasn’t anything to 
it. * * * Our attorney said, yes; it did amount to some- 
thing; he said the thing had been appealed. * * * Resnick 
said, well, he knew it didn’t amount to anything; he said 
he was familiar with all the facts, he had been a party to 
the deal; there was absolutely nothing to their claim— 
Polyzois was just trying to get blood money out of it, 
wanted something for nothing, * * * that he didn’t have any 
lawsuit, * * * it was just a question of whether he would 
pay him a little money to get rid of him. * * * When it got 
to the supreme court they would throw it out. He said they 
had decided in his favor in the district court and there 
wasn’t any question about it. * * * Our attorney said, well, 
maybe, it don’t amount to anything, he didn’t know any- 
thing about the case, but as far as I am concerned, I can- 
not approve it. I am acting as Mrs. Lindholm’s attorney, 
and as long as the thing has been appealed there is always 
a possibility of the supreme court reversing the decision 
of the lower court; maybe it don’t amount to anything, but 
as far as I am concerned, I don’t think I will advise her to 
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go through with it the way it stands. * * * Resnick said he 
would put up a $1,000 bond to guarantee his word that he 
absolutely owned that five feet; he was giving it to her in 
the deed, and when she got it in the deed she would have 
the absolute right to use that, there wouldn’t be any ques- 
tion about that at all. He said there was nothing to worry 
about, he owned that five feet. * * * He would absolutely 
stand back of his word; he was acting in good faith, and 
would absolutely guarantee to stand back of his word that 
he owned that five feet. * * * Finlayson said, well, all right, 
we will put up the bond then.” 

Mrs. Lindholm, in her testimony, details the same con- 
versation as follows: “Well, Mr. Finlayson came in and 
he said he had discovered it was in litigation, and he said 
to Mr. Resnick, how about this? And Mr. Resnick said 
that it had been in court, but he won the case. Then Mr. 
Finlayson said, well, it was carried up and Mr. Resnick 
said, well, if it was carried up, * * * it would be thrown 
out of court, because there was nothing to it. He said he 
owned that five feet and he had a right to deed it to me, he 
could sell it; * * * and this Polyzois, all he wanted to do 
was just to make him trouble; he wanted to get some 
money out of it, just wanted to work him for some money. 
He said he didn’t have any right to it, that he had a right 
to it, that Mr. Resnick owned it, and he could deed it to 
me.” She was then asked: “Now, do you recall whether 
there was anything said about a bond there at that time?” 
And she answered: “Well, Mr. Finlayson said it might be 
reversed in the supreme court, and Mr. Resnick said it 
would probably be thrown out of court because this man 
was just trying to work him for some money, and if neces- 
sary he would put up this bond to show he meant to do 
the right thing, and he would stand back of his word. * * * . 
Mr. Finlayson said he didn’t know just what the caSe was, 
but if he was willing to put up this bond he thought it 
would be all right.” 

After this conversation a bond was drawn by Mr. Fin- 
layson. This bond was for the sum of $1,000 and was 
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signed by Hyman Resnick and Rose Resnick and the United 
States Fidelity & Guaranty Company. The bond was de- 
livered to Mrs. Lindholm, purchase money paid, and deed 
delivered and recorded. Mrs. Lindholm took possession of 
the property, used the five-foot strip for about one and one- 
half years when the decision rendered by the Douglas 
county court was reversed by this court. After the deter- 
mination of the case Polyzois built a tight board fence at 
the edge of the five-foot strip preventing ingress and egress 
from the rear of the store building and shutting light and 
air away from the store rooms, and the plaintiff’s title to 
said easement entirely failed. 

We have not attempted to quote all the evidence of the 
witnesses relative to the conversation of the parties. Much 
of it consisted of repetitions. We think we have given a 
fair summary of the evidence upon which the plaintiff re- 
lied to establish her claim of false and fraudulent repre- 
sentations. 

In determining whether the evidence is sufficient to es- 
tablish actionable fraud two vital questions must be an- 
swered: First, were the statements made by defendants 
that they were the owners of the easement in question, had 
a right to sell it, and that the litigation then pending 
would so determine, statements of known facts upon which 
the plaintiff had a right to rely without further investiga- 
tion? Second, did the plaintiff rely on such statements? 

Whether a statement, by one offering property for sale, 
that he is the owner of and has the right to sell it is a state- 
ment of a fact or an expression of an opinion depends on 
the circumstances surrounding the transaction. Where, as 
in this case, it was known to the purchaser that the title to 
the property was in dispute and that litigation was pend- 
ing in a court to determine the ownership and that the 
rights of the parties in the property depended upon the 
future action of a court, statements of the seller that he 
owned the property, had a right to sell it, and that the 
court would so determine, even if couched in positive 
language, can only be taken as an expression of opinion. 
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It is a matter of common knowledge, chargeable to every- 
one, that no one can state as a matter of fact what the fu- 
ture action of a court will be on litigation pending before 
it. The case of Hurlbert v. T. D. Kellogg Lumber & Mfg. 
Co., 115 Wis. 225, 91 N. W. 673, is in point. This was an 
action for the contract price of saw logs. Defendant an- 
swered that, before the execution of the contract, plaintiff 
fraudulently represented that he owned the land from 
which the logs were cut and owed a certain sum on the pur- 
chase price, and solicited a loan of defendants to pay such 
debt agreeing to give defendant a mortgage on the land 
and deliver the logs free of charge. The court said page 
227 of the opinion: 

“It is said that fraud is not sufficiently alleged, in that 
the charge of fraud is a general allegation, and relates to 
an opinion upon a question of law, and not to a matter of 
fact. Doubtless, the question whether a given title is a 
good title or not is a question of opinion merely; but a di- 
rect representation made by one man to another that he 
has a fee title to certain described real estate cannot be 
considered as necessarily a mere legal opinion. The cir- 
cumstances may show, perhaps, that it was a mere opinion 
as to the validity of a certain title, and was so understood 
by the parties, in which case, of course, fraud cannot be 
predicated upon it; but, on the other hand, the circum- 
stances under which it was given may demonstrate that it 
was intended and understood as a representation of fact, 
and, if such is the case, and it was relied upon to the dam- 
age of the other party, it becomes an actionable fraud.” 

We think the circumstances in this case clearly show that 
the statements were not taken or understood to be state- 
ments of known facts, but were understood to be expres- 
sions of opinion only. To every assertion of the defendants 
that they were the owners of the easement and the court 
would so hold, plaintiff’s attorney answered: “That may 
be so, but the case has been’ appealed and may be reversed. 
We never can know what the court will do.” We are con- 
strained to hold that the statements relied upon were not 
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statements of known facts which the plaintiff had a right 
to rely upon without further investigation, but were state- 
ments of opinion only and therefore not actionable. 

Even if it were conceded that the statements of defend- 
ants were as to facts, actionable in a proper case, it is 
apparent that plaintiff did not rely upon them. It must be 
remembered that the plaintiff in the negotiations leading 
up to this sale was represented by an attorney; that this 
attorney knew of the litigation over the easement and ad- 
vised the plaintiff in relation thereto; that he refused to 
accept as facts the statements of the defendants that the 
litigation was frivolous and would be determined in favor 
of defendants. He recognized, as he should, that these 
statements could only have the weight of opinions. He ad- 
vised his client, in effect, not to rely on the defendants’ 
statement and refused to approve the sale. To the state- 
ments of the defendants that the litigation amounted to 
nothing, that they owned the easement and had a right to 
sell it, and that the court would so hold, he answered: “I am 
acting as Mrs. Lindholm’s attorney, and as long as the 
thing has been appealed there is always a possibility of the 
supreme court reversing the decision of the lower court; 
maybe it don’t amount to anything, but as far as I am 
concerned, I don’t think I will advise her to go through with 
it the way it stands.” 

When the suggestion of an indemnity bond was made, 
the attorney said: “Well, all right, we will put up the bond 
then.” He drew the bond, had it signed by the principals 
and surety, saw it delivered to the plaintiff, and acquiesced 
in the closing of the deal. We think the evidence clearly 
shows that plaintiff recognized that the statements of de- 
fendant as to title were expressions of opinion only, that 
she refused to rely upon them and only consented to com- 
plete the deal when an indemnifying bond was given her. 

There are many cases that hold a vendee is justified in 
relying upon a representation in all cases where the repre- 
sentation is a positive statement of a fact and an investi- 
gation is necessary to discover it. We know of no case that 
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holds that such a representation can be the basis for the 
recovery of damages, when it clearly appears that it was 
not relied upon and where the vendee has demanded and 
received a bond to indemnify against loss by reason of a 
failure of title. 

Complaint is made that the trial court erred in the giv- 
ing of instruction No. 4 on its own motion. This instruc- 
tion is as follows: “You are instructed that if you find from 
the evidence that plaintiff had full knowledge of the dispute 
and litigation over the five-foot strip, nevertheless, she 
would be entitled to rely upon any representations of fact 
made by defendants regarding their right and title to said 
easement, and if false representations were made with re- 
spect thereto and plaintiff was thereby induced to make 
the purchase which she would not otherwise have done, 
plaintiff may recover if she has established all the matters 
required to be proved by her in instruction No. 3.” This 
instruction is not applicable to the facts in this case and is 
therefore erroneous. 

In consideration of the foregoing, the judgment of the 
trial court will have to be reversed. 

REVERSED AND DISMISSED. 


FRED ERICSSON, APPELLEE, Vv. ALEX F. STREITZ ET AL., AP- 
PELLANTS. 
273 N. W. 17 


FILep APRIL 80, 1937. No. 29865. 


1. Pleading: AMENDMENT. It is within the discretion of trial court 
to permit an amendment of a petition during trial, by correct- 
ing mistake in alleged date of a bond sued upon; and error can- 
not be predicated thereon unless an abuse of discretion is shown 
to the prejudice of defendants. 

2. County Judges: ACTION ON BoNnpD. In action on an official bond 
of a county judge, providing for the faithful discharge of all 
duties required by law of the principal, to recover distributive 
share of a devisee, paid to a county judge by an executor for the 
use and benefit of the person entitled thereto, and which the 
county judge has failed to pay either to his successor in office or 
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to the devisee, as required by statute, held, that the liability of 
both principal and surety on the bond is original and primary; 
that action was not based on a liability created by statute; and 
that action lies against both principal and surety without first 
having sued the principal for the tort; and, further, that the 
time limit within which the action must be brought is ten years 
after the cause of action accrued. 

: LIMITATIONS, Action accrues on official bond 
of a county judge when he fails to pay to his successor in office, 
on the expiration of his term, any money in his possession due 
to an heir or other person, which has not been paid to the per- 
son entitled thereto. ‘ 

: DEFENSES. Where statute (section 27-545, 
Comp. St. 1929) authorized the executor, upon making “satis- 
factory showing” to the court of inability of such executor to 
find any legatee or devisee, to pay the county judge having 
settlement of the estate in charge the amount of any legacy or 
sum ordered paid for the use and benefit of such person, held, 
that the county judge was thereby authorized to receive such 

_ money; that he alone had authority to say whether “satisfactory 
showing” had been made of inability of executor to find devisee, 
and after having acted on tender of funds by executor and ac- 
cepted and retained the money, he cannot successfully urge 
want of “satisfactory showing” or that he never made an 
order directing executor to pay money to him. Having acted 
within the scope of his authority as county judge, his actions 
were by virtue of his office, even though he may have exercised 
that puyhority irregularly. 

The provisions of section 27-546, Comp. St. 

1929, requiring proof of identity of claimant to satisfaction of 

the county judge, apply only to case where money is “held by 

the county judge,” and do not apply in an action brought against 

a former county judge on his bond to recover money belonging 

to a devisee which such former county judge failed to pay to 

his successor on retiring from office. 

SETTLEMENT OF ACCOUNTS. The county commissioners 
have no authority to settle the account of a county judge for 
funds held by him in his official capacity for the use and benefit 
of a legatee or devisee to whom they were ordered paid, and 
the action of the county commissioners upon report to them 
showing disposition of such funds is futile. 

7. Evidence: DEATH: PRESUMPTION. The presumption of death 
arising from the continued and unexplained absence of a person 
from his place of residence for seven years disappears when 
evidence has been produced showing that the party was in fact 
alive; and, in such case, proceedings had for the administration 
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of his estate, but wherein no distribution has been made, are 
wholly void. 

8. County Judges: Liasinity. “A county judge is liable on his offi- 
cial bond for trust funds coming into his hands by virtue of 
his office, which funds he has lost by reason of insolvency of 
bank in which he had deposited them, notwithstanding he may 
have acted in good faith and without negligence in the selection 
of a depository.” Knox County v. Cook, 126 Neb. 477; 253 N. 
W. 649, 

9. Appeal. The records of the district court as certified to this 
court import verity; and where, as in this case, the records 
show that all parties move for a directed verdict, such record 
cannot be contradicted by statements in briefs of counsel. All 
parties to this action appearing to have moved for a directed 
verdict, the court did not commit error in taking the case from 
the jury. 

10. Interest. Funds in possession of county judge due to an heir or 
devisee do not bear interest until demand or application made 
for payment, and proof of identity. Where demand is not shown 
to have been made prior to commencement of action, funds will 
not bear interest prior to that date. In such case, where appel- 
lants denied any liability whatever to appellee, and contested 
his right to all recovery on numerous grounds, other than on 
question of identity, held, appellee entitled to recover interest at 
the rate of 6 per cent. per annum from date of commencement 
of action, on the amount found to have been due him, together 
with all costs incurred in the instant case. 

11. Insurance: ATTORNEY’s FEES. Where judgment is properly ren- 
dered against a surety company on an official bond, a reasonable 
attorney’s fee may be taxed as costs in favor of parties secur- 
ing such judgment, under section 44-346, Comp. St. 1929. 


APPEAL from the district court for Lincoln county: J. 
LEONARD TEWELL, JUDGE. Affirmed as modified. 


E. H. Evans, Urban Simon and Hoagland, Carr & Hoag- 
land, for appellants. 


George B. Dent, Jr., Shuman & Overcash and F. J. Byrd, 
contra, : 


Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and ELDRED and CHASE, District Judges. 


ELDRED, District Judge. 
Peter S. Ericsson died testate in Lincoln county in 19238, 
and his will was probated in that county. Fred Ericsson, 
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plaintiff and appellee herein, was a residuary legatee under 
said will. On January 2, 1925, a decree was duly entered 
by the county court directing that the executor pay to Fred 
Ericsson the sum of $1,951.75 as his share of the residuary 
estate. Fred Ericsson, plaintiff herein, had not, up to that 
time, appeared in the probate proceedings, and possibly had 
not been in the county since about 1908. The executor was 
not at the time the order was made able to locate plaintiff, 
and on October 2, 1925, the executor of the estate of Peter 
S. Ericsson, deceased, paid to the defendant, appellant; Alex 
F. Streitz, the county judge of said county, $1,951.75, dis- 
tributive share of plaintiff, Fred Ericsson. This money 
was deposited by appellant Streitz, as county judge, in the 
Platte Valley State Bank in the name of “A. F. Streitz, 
County Judge, Estate of Fred Ericsson.” The bank failed 
and the money was lost. Appellant Streitz retired from the 
office of county judge January, 1929. He did not turn this 
fund over to his successor in office. None of the money was 
ever paid to plaintiff. 

June 8, 1932, Fred W. Ericsson, first cousin of Fred 
Ericsson, plaintiff, filed a petition for the probate of the 
estate of Fred Ericsson, alleging that Fred Ericsson, plain- 
tiff and appellee herein, had been missing and lost for more 
than seven years. On June 380, 1932, a decree was entered 
by the county court wherein it was found that Fred Erics- 
son “disappeared during the year of 1908 and is presumed 
to be dead,” and ordering administration of his estate. 
April 24, 1934, an inventory was filed in said last-mentioned 
proceeding scheduling as assets a claim against the defend- 
ants, Alex F. Streitz and Fidelity & Deposit Company of 
Baltimore, Maryland, his bondsman, appellants herein, for 
the sum of $1,951.75, being the item involved in this ac- 
tion. No order was made for the distribution of this fund in 
those proceedings. March 7, 1935, Fred Ericsson, appellee, 
filed in the county court an application for the dismissal of 
the proceedings for the probate of his estate, which appli- 
cation is not shown to have been acted upon. 

March 14, 1935, Fred Ericsson, as plaintiff, commenced 
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in the district court for Lincoln county this action against 
Alex F. Streitz and Fidelity & Deposit Company of Mary- 
land, defendants, upon the official bond of defendant Streitz, 
as county judge, on which the surety company was surety, 
to recover the amount decreed by the county court to be 
due the plaintiff as residuary legatee under the will of 
Peter S. Ericsson, deceased, $1,951.75, with interest, costs 
and attorney’s fees. 

Answer of defendant Streitz pleads, first, a denial ; second, 
the firiding in the county court that Fred Ericsson ‘“‘disap- 
peared during the year of 1908 and is presumed to be 
dead,” was binding, unappealed from and res judicata upon 
the matter of death of plaintiff; third, the statute of limita- 
tions and laches; fourth, that plaintiff never identified him- 
self before the county court as an heir of Peter S. Ericsson, 
and that the county court had exclusive jurisdiction of pro- 
bate matters. Answer of the surety company raises all 
issues raised by the answer of defendant Streitz, and fur- 
ther pleads that the money sought to be recovered by plain- 
tiff was not received by the defendant Streitz in his official 
capacity, but as an accommodation to the administrator of 
the estate of Peter S. Ericsson, deceased; and that the 
surety upon his bond was not liable therefor; and, further, 
that Streitz acted in good faith, without negligence, in de- 
positing said money in the Platte Valley State Bank. 

Trial was had before court and jury. After both the 
plaintiff and the defendants had rested, all parties moved 
for a directed verdict. Jury were discharged and court en- 
tered judgment in favor of the plaintiff and against both 
defendants for $1,951.75 with interest at 7 per cent. from 
the date of the judgment, December 5, 1935; taxed all costs 
to the plaintiff, and denied recovery of attorney’s fees. 
Motion of plaintiff to retax costs was overruled, and motion 
of plaintiff and separate motions of defendants for new 
trial were overruled. Defendants have appealed from judg- 
ment, and plaintiff has filed a cross-appeal from that part 
of the judgment disallowing interest and denying recovery 
of costs and attorney’s fees. 
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Error is assigned by appellant surety company that the 
court erred in permitting the plaintiff to amend his peti- 
tion during the progress of trial by changing the date on 
bond, “Exhibit A,” attached to plaintiff’s petition. While 
the transcript does not indicate that an exhibit was at- 
tached, the bond purports to be set out in full in petition. 
It is contended that the copy before the change was per- 
mitted was dated the 31st day of December, 1925. The pe- 
tition alleges that the bond was executed December 31, 
1924; the petition further alleges that bond was filed Janu- 
ary 8, 1925, where it was recorded; and that it was ap- 
proved January 8, 1925. It is thus evident that in indicat- 
ing by the purported copy of bond that it was dated De- 
cember 31, 1925, instead of December 31, 1924, there was 
a typographical error. The record does not disclose the 
appellants to have been prejudiced by the amendment. 
The amendment was properly permitted. Comp. St. 1929, 
sec. 20-852. 

Appellants contend that the petition, on its face, shows 
the action to be barred by the statute of limitations, and 
the following statutory provisions are cited: 

“Within four years, an action upon a contract, not in 
writing, expressed or implied; an action upon a liability 
created by statute, other than a forfeiture or penalty.” 
Comp. St. 1929, sec. 20-206. 

“An action for relief not hereinbefore provided for can 
only be brought within four years after the cause of action 
shall have accrued.” Comp. St. 1929, sec. 20-212. 

The appellant Streitz’ term of office expired January 38, 
1929. It was his duty, upon the expiration of his term of 
office, to pay to his successor in office any fees, moneys, 
costs, legacies, devises or money due any heir or other . 
person, in his possession, which had not been paid to the 
persons entitled thereto. Comp. St. 1929, sec. 27-546. 

The condition of defendant’s official bond conforms to 
the requirements of section 12-112, Comp. St. 1929, pro- . 
viding: 

“All official bonds shall be obligatory upon the principal 
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and sureties, for the faithful discharge of all duties re- 
quired by law of such principal, for the use of any persons 
injured by a breach of the condition of such bonds.” 

If the fund involved herein was held by appellant Streitz 
in his official capacity as county judge (which question will 
be considered later) and he failed to pay it to his successor 
in office at the expiration of his term, the cause of action 
accrued at that time. It is urged by appellants that plain- 
tiff’s cause of action as against Streitz was on a liability 
created by statute and barred in four years; and that the 
liability of the surety company as surety on the official 
bond, which defendant contends is a collateral obligation, 
is also barred. A number of authorities are cited from 
other jurisdictions in support of this position. We do not 
deem it essential to analyze or distinguish those citations in 
this opinion. The allegations of plaintiff’s petition make 
this action, in substance and in form, an action upon an 
official bond, not on a liability created by statute. The ques- 
tion here considered appears to have been settled by this 
court, adverse to the contention of the appellants, in an 
early case brought against the county treasurer and his 
bondsman on an official bond to recover for illegal fees col- 
lected by such officer. “In such case the liability of both 
principal and sureties in his bond, is original and primary; 
and the action lies against both without having first sued 
the officer for the tort.” Kane v. Union P. R., 5 Neb. 105. 

This holding was cited with approval in City of Scotts- 
bluff v. Southern Surety Co., 124 Neb. 260, 246 N. W. 346, 
and appears never to have been departed from by this 
court as to the point here involved; although Kane v. Union 
P. R., supra, was apparently overruled by Hurlburt v. 
Palmer, 39 Neb. 158, 57 N. W. 1019, on a question of juris- 
diction. We conclude that the liability of both appellants, 
as principal and surety on the bond sued upon, is original 
and primary, and as to time of commencement of action to 
be governed by the provisions of section 20-209, Comp. 
St. 1929, providing: “An action upon the official bond or un- 
dertaking of an executor, administrator, guardian, sheriff, 
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or any other officer, * * * can only be brought within ten 
years.” See Chicago, B. & Q. R. Co. vy. Philpott, 56 Neb. 
212, 76 N. W. 550. 

Was the fund involved received by appellant Streitz by 
virtue of his office as county judge? Streitz, in his brief, 
states: “The executor merely turned over the share of 
money due Fred Ericsson to Tillie Blankenburg, clerk of 
the county court, who receipted therefor.’ On the part of 
the appellant surety company it is urged that Streitz re- 
ceived the money, not as county judge, but as an individual. 
Attention is directed to the provisions of section 27-545, 
Comp. St. 1929, and it is suggested that the “County Judge, 
Alex F. Streitz, never made or entered an order directing 
the executor to turn over to the county judge the share 
which was found due Fred Ericsson.” The section last 
cited provides: “In case of an executor of a last will and 
testament, which has been admitted to probate in any 
county court in this state, * * * upon making a satisfactory 
showing to the court of the inability of such an executor 
to find any legatee or devisee named in the will, * * * it 
shall be lawful for any executor * * * to pay the county 
judge of the county having the settlement of such estate 
in charge, the amount of such legacy, devise or sum so 
ordered paid * * * for the use and benefit of such persons.” 
Under this provision appellant Streitz was authorized as 
county judge to receive such money. The decree entered 
by the county court ordered distribution to Fred Ericsson 
“address unknown.” The following excerpt from the testi- 
mony of appellant Streitz, not only indicates that he con- 
sidered that the plaintiff, Fred Ericsson, could not then be 
found, but, also, that the money was paid into court and 
how it was disposed of: 

“Q. Relate, as near as you can, the circumstances at- 
tendant upon the final windup of the estate. A. The estate 
was slow in being settled on account of some of the heirs 
being in Sweden, and the last heir was the plaintiff in this 
case, and his share was brought into court. He could not be 
found. Q. Who brought that in? A. That was brought in 


700 NEBRASKA REPORTS [VoL. 132 


Ericsson v. Streitz 


by Mr. Kelly. Q. In what shape was it brought in? A. 
In a check, if I remember rightly, a check from his own 
bank in Gothenburg. Q. Did you take that check? A. Yes, 
sir. Q. And what did you do with it? A. I deposited it in 
the Platte Valley Bank. Q. Did you receive any evidence 
of the deposit? A. Yes; at the time I got a little book, 
called Savings Book. Q. Did you afterwards change the 
character of the deposit, the manner it was deposited there? 
A. No; I think not. Q. You had a Savings Book at all 
times? A. Yes, sir. Q. What became of that? A. That 
was turned in with the claim that I filed with the receiver 
of the bank after it failed. Q. This deposit remained in 
the bank continuously, did it, until the failure of the Platte 
Valley Bank? A. Yes, sir.” 

It is the contention of the defendant surety company that 
Streitz received plaintiff’s, Fred Ericsson’s, share of Peter 
S. Ericsson’s estate as a matter of convenience from the 
executor of said estate, to hold and deliver to an adminis- 
trator, to be later appointed for the estate of Fred Ericsson, 
who, it is claimed, was supposed to be dead at that time. In 
the opinion of the court the evidence does not support such 
contention. The money received was money belonging to 
Fred Ericsson, a devisee under the will of Peter S. Erics- 
son, and had been ordered paid by the county court to 
Fred Ericsson. No other or different order was ever made 
as to its disposition. The executor, as authorized by the 
statute, section 27-545, Comp. St. 1929, paid the money to 
the county judge. The county judge was authorized to re- 
ceive and hold it for the use and benefit of the person en- 
titled thereto. In so doing, both parties to the transaction 
were acting within the scope of their authority as such 
officers. No presumption will be indulged in that they were 
acting otherwise in the absence of proof. Whatever pre- 
sumption of the death of Fred Ericsson may have existed 
at any time has been very clearly refuted. The county judge 
was apparently satisfied that the whereabouts of this de- 
visee was not known at the time he received the money. 
He alone had authority to say whether “satisfactory show- 
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ing” had been made. In any event, having acted upon the 
tender made him by the executor and accepted and retained 
the money, he cannot now successfully urge a want of sat- 
isfactory showing for such payment, or that he never made 
or entered an order directing the executor to pay the 
money to him. He having acted within the scope of his 
authority as county judge, his actions were by virtue of 
his office, even though he may have exercised that authority 
irregularly. We conclude that the funds involved herein 
were received by appellant Streitz in his official capacity 
as county judge. 

Appellant surety company cites in support of its conten- 
tion that the money was not received by Streitz in his 
official capacity, Stephens v. Hendee, 80 Neb. 754, 115 N. 
W. 2838. That case is readily distinguished from the instant 
case. In Stephens v. Hendee, supra, the county judge re- 
quested that the property be turned over to him and he re- 
ceived it at a time when no administration proceedings 
were pending; he was not acting at the time in his official 
capacity nor within the scope of his authority. 

Section 27-546, Comp. St. 1929, made it the duty of the 
appellant Streitz, upon expiration of his term of office, to 
pay to his successor in office all legacies, devises or moneys 
due any heir or other person, in his possession, which had 
not been paid to the persons entitled thereto. The appel- 
lant Streitz never paid the money to his successor in office, 
and his failure to do so constituted a breach of the condi- 
tions of his official bond for the faithful discharge of all 
duties required by law. 

It is urged that plaintiff, appellee, was guilty of laches 
barring his recovery. Plaintiff’s cause of action accrued 
January 38, 1929, at the time when appellant Streitz re- 
tired from office; this action was commenced March 14, 
1985, a little more than six years after the cause of action 
accrued, and well within the ten-year period of the statute 
of limitations. “When suit is brought within the time fixed 
by the analogous statute of limitations, the burden is on 
the defendant to show the existence of circumstances 
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amounting to laches.” Baxter v. National Mtg. Loan Co., 
128 Neb. 5387, 259 N. W. 630. Generally, in such case, lapse 
of time alone, short of the period of limitations, will not 
operate as a bar. The case presents question of delay alone, 
without evidence that plaintiff had any actual notice of his 
own rights, or of any prejudice to the defendants in the 
making of their defense, or of any intervening claims of 
third parties. While laches is a creature of equity, yet, if 
the doctrine of laches was applied to this, a law action, 
neither the pleadings nor the proof are sufficient to estab- 
lish such defense. 

It is urged that district courts are without jurisdiction 
to determine heirship. These proceedings were not insti- 
tuted to determine heirship, but were brought by a legatee 
whom the county court had found to be entitled to partici- 
pate in the residue of the estate involved. The county court 
in the matter of the estate of Peter S. Ericsson, deceased, 
by its final decree entered January 2, 1925, specifically 
found who were entitled to participate as residuary legatees 
under such will, and the amount each was entitled to re- 
ceive. The plaintiff was one of those found by the county 
court to be a residuary legatee and is here suing, not to 
establish that he is an heir, but for the recovery of the 
amount found by the county court to be due him. 

Section 27-546, Comp. St. 1929, provides: “It shall be 
the duty of the county judge to pay to * * * any legatee or 
devisee, the amount of any legacy, or devise, held by the 
county judge, as aforesaid, upon proof, to the satisfaction 
of the judge, of the identity of such person.” It is con- 
tended, under this statute, that the county court has ex- 
clusive jurisdiction to determine identity of the claimant. 
It will be observed that this section relates to funds “held 
by the county judge.” Here the county judge succeeding the 
appellant Streitz did not have the money; it was not under 
his control, never having been paid to him by his predeces- 
sor in office, the appellant Streitz. Streitz having retired 
from office, the fund was not thereafter held by him as 
county judge. This provision of the statute referred to 
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applies only in cases where the county judge has the money; 
then, on proof of identity, he is required to pay the money 
to the person entitled thereto; it has no application to a 
situation such as presented by this case. 

The appellant Streitz attempted to make a settlement 
with the board of county commissioners when he retired 
from office, and claims to have filed a report disclosing dis- 
position of fund involved herein; and that the report was 
approved by said board. The county commissioners are not 
vested with any authority to settle such a claim. The filing 
of such a report as to disposition of said fund with the 
board of county commissioners and securing its action 
thereon was futile and unavailing. 

The proceedings instituted in the county court for the 
probate of the estate of Fred Ericsson, appellee, wherein 
the county court, on the 30th day of June, 1932, made the 
finding “that Fred Ericsson late of Lincoln county disap- 
peared during the year 1908 and is presumed to be dead, 
intestate,” are urged as res judicata as to the appellee’s 
right to the fund involved herein at this time. In those 
proceedings an administrator was appointed and qualified, 
and filed an inventory scheduling the claim against the ap- 
pellants herein as the only property of his estate. No dis- 
position was made or attempted to be made of said money 
or claim in those proceedings. Those proceedings were had 
prior to the enactment of the present statutory provisions 
relative to the administration of the estates of persons 
absent seven years. While the county court found that by 
the absence of Fred Ericsson he “is presumed to be dead,” 
such presumption did not take the case out of the operation 
of the general rule on the subject; and it being made to 
appear that he was in fact alive at the time such adminis- 
tration was granted, the proceeding for the administration 
of his estate is void. 23 C. J. 1007; National Surety Co. v. 
Wages, 48 Ga. App. 720, 173 S. E. 451; Bank of Jonesboro 
v. Wilson, 48 Ga. App. 839, 160 S. E. 653. In such case the 
presumption disappears when evidence has been produced 
showing that the party was in fact alive. Smith v. Fall, 
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122 Neb. 783, 241 N. W. 560; Auld v. Auld, 122 Neb. 576, 
240 N. W. 756. In this case the identity of the appellee, 
Fred Ericsson, is established by the decisive weight of 
evidence. 

It is further contended by appellants that the county 
judge was not an insurer and that he is not personally 
liable for funds deposited in a bank and lost by the failure 
of the bank in the absence of negligence in selecting de- 
pository; and that the holding, as applied to executors and 
administrators, in Bank of Crab Orchard v. Myers, 120 
Neb. 84, 231 N. W. 513, should be extended to apply to 
county judges. The identical argument presented in this 
case appears to have been presented in the case of Knox 
County v. Cook, 126 Neb. 477, 253 N. W. 649. The opinion 
in the latter case by Good, J., while recognizing the correct- 
ness of the holding in Bank of Crab Orchard v. Myers, 
supra, as to administrators, states: 

“However, the courts generally take a different view 
with reference to state and county officials, and the greater 
number of them hold to the effect that such officials are 
liable on their official bonds for the loss of any funds com- 
mitted to their care by virtue of their office, except where 
the loss is occasioned by the act of God or the public enemy. 
For a half century this court has been committed to the 
doctrine of strict accountability.” 

The taking of the case from the jury by the trial court is 
assigned as error. The journal entry of the proceedings at 
the time of trial, after showing that plaintiff and both 
defendants rest, recites: “Thereupon the plaintiff moved 
the court that a verdict be directed for the plaintiff for the 
amount sued for herein, for interest and for attorney’s fees, 
and the defendants also moved that a verdict be directed in 
favor of the defendants. Both sides having moved for a 
directed verdict the jury were thereupon discharged by 
the court and the cause taken under advisement by the 
court with leave granted to all parties to submit to the 
court any brief they desired to submit.” The report of the 
oral proceeding as embodied in the bill of exceptions con- 
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tains the following: “Mr. Evans: The defendants make 
the same motion to direct a verdict as made at the close of 
plaintiff’s case. * * * The defendants severally move that 
the jury be instructed to bring in a verdict for the defend- 
ants for the reason,” which is there set out. Plaintiff’s 
motion for a directed verdict is then shown. Then follows 
a statement by the court: “The Court: Let the record show 
that all parties having moved for a verdict to be directed 
in their favor, the jury were discharged and the cause will 
be submitted to the court and various counsel will be al- 
lowed to present arguments and briefs at a later date.” 
Appellant surety company argues that the records are er- 
roneous in showing that it joined in the motion for a di- 
rected verdict. But the records import verity and this court 
will not look beyond the record for the history of what oc- 
curred at the trial. All parties appearing to have moved for 
a directed verdict, the court did not commit error in taking 
the case from the jury. 

By cross-appeal error is assigned in the refusal of the 
court to allow and include interest on the amount found 
due plaintiff and for which judgment was rendered, and to 
award costs against both defendants, and in failing to tax 
attorney’s fees as against the appellant surety company. 
Funds in possession of the county judge due an heir or 
devisee would not bear interest until demand for payment 
was made. Section 27-546, Comp. St. 1929, makes it the 
duty of the county judge to pay the person entitled thereto 
any such fees, moneys and costs “upon application” and 
proof of identity. He is only required to pay upon appli- 
cation or demand. No demand for payment appears to have 
been made prior to bringing of this action. Bringing the 
action was the first demand. Plaintiff was not entitled to 
recover interest prior. to that time. 

The appellants urge that there was a failure on the part 
of the plaintiff to furnish proof of identity. Had the defend- 
ants withheld payment only for want of proof of identity, 
or indicated any willingness to pay on proof of identity be- 
ing furnished, there would have been merit in the refusal 
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to award interest and costs until proof of identity was fur- 
nished. But, in this case, appellants denied any liability 
whatever to appellee, and contested his right to any re- 
covery on numerous grounds other than the question of 
identity. Under such circumstances, plaintiff was not only 
entitled to recover interest at the rate of 6 per cent. per 
annum from the date of demand, the commencement of 
this action, but, under the provisions of section 20-1708, 
Comp. St. 1929, should have been awarded costs incurred 
in this case. 

Should the plaintiff have been allowed an attorney’s fee 
as against the defendant surety company, to be taxed as a 
part of the costs, in addition to the amount of his recovery? 
It has been held that section 44-346, Comp. St. 1929, was 
authority for the allowance of a reasonable attorney’s fee 
for plaintiff as against the defendant surety company ina 
similar case. “Where judgment is properly rendered 
against a surety company on an official bond, a reasonable 
attorney fee may be taxed as costs in favor of obligee.” 
City of Scottsbluff v. Southern Surety Co., 124 Neb. 260, 
246 N. W. 346. 

On appellants’ appeal, the judgment of the district court 
is affirmed. On the cross-appeal, the judgment is modified; 
and interest is allowed on the amount for which judgment 
was rendered from the commencement of this action, March 
14, 1935, at the rate of 6 per cent. per annum, and all costs 
of this action are taxed to defendants, Alex F. Streitz and 
Fidelity & Deposit Company of Maryland. No attorney’s 
fee having been allowed plaintiff by the district court, this 
court finds and allows plaintiff an attorneys’ fee, for serv- 
ices of attorneys in the district court, as against the de- 
fendant Fidelity & Deposit Company of Maryland, in the 
sum of $200; and for services performed by attorneys for 
the plaintiff in the supreme court, as against defendant 
Fidelity & Deposit Company of Maryland, an attorneys’ 
fee of $100 is allowed and will be taxed as costs. 

AFFIRMED AS MODIFIED. 
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FAIR-WAY OIL COMPANY ET AL., APPELLEES, V. STATE OF 
NEBRASKA, APPELLANT. 
272 N. W. 917 


FILep APRIL 30, 1937. No. 29834. 


Damages. In an action to recover damages to a leasehold estate in 
real property injured but not taken by a change in the grade 
of a street for public use, the. measure of damage ordinarily is 
the amount of the depreciation in the value of the use for the 
unexpired term brought about by the cause of such injury, but 
if the cost of restoring such leasehold to its condition before 
such injury is less than such depreciation, then the cost of such 
restoration should be taken as the measure of damage. 


APPEAL from the district court for Washington county: 
ARTHUR C. THOMSEN, JUDGE. Affirmed. 


William H. Wright, Attorney General, Paul P. Chaney 
and Henry Mencke, for appellant. 


Robins & Yost, contra. 


Heard before Goss, C. J.. DAY, PAINE and CARTER, JJ., 
and TEWELL and YEAGER, District Judges. 


TEWELL, District Judge. 

This action is brought by the plaintiffs, Fair-Way Oil 
Company, a corporation, and A. J. Conrad, to recover dam- 
ages alleged to have occurred to their leasehold interest in 
a portion of a lot in the city of Blair, Nebraska. A gasoline 
filling station had been built on the lot by the plaintiffs. 
The damages are alleged to have arisen on account of a 
change made in the grade of a street by the department 
of roads and irrigation. Trial by jury was waived and the 
cause was tried to the court. From a judgment awarding 
damages to plaintiffs the defendant appeals. 

A resolution of the legislature gave the consent of the 
state to the commencement of this action. State of Nebras- 
ka is the defendant. 

The evidence discloses that the property in which the 
plaintiffs own a leasehold interest consists of the north 140 
feet of a lot. Eighth street, which extends from north to 
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south, forms the eastern boundary of this lot, and South 
street, which extends from east to west, forms the northern 
boundary thereof. Prior to the change in the grade of the 
street, South street, including the portion thereof that is 
also a portion of Eighth street, hereinafter called the in- 
tersection, was paved. Before the change in the grade state 
highway No. 73 extended northward on Eighth street to 
this intersection and then turned westward on South street. 
At the time of the change in grade this highway was 
routed along Eighth street and then northward from such 
intersection. Plaintiffs leasehold interest extended from 
May 1, 1932, to May 1, 1934, with a privilege of a four- 
year renewal and with an option to purchase the lot during 
the period of the lease. At the time plaintiffs erected their 
filling station the said intersection was paved and plaintiffs 
did not know of any contemplated change of its grade. At 
that time South street as it approached the intersection 
from the west sloped downward, and Eighth street as it 
approached such intersection from the south sloped upward. 
The change in the grade of Highth street, made in prepa- 
ration for the paving of such street, resulted in such inter- 
section being raised about 4 inches at its center, and about 
14 inches at its south edge. The center of Eighth street 
was raised about 22 inches at a point 100 feet south of the 
center of such intersection. The surface of Eighth street 
was thus raised above the surface of the lot to such an ex- 
tent that trucks or cars driving into plaintiff’s station were 
‘compelled to drive down a steep incline as they entered the 
lot. The driveway into the plaintiffs’ station extended 
diagonally across the plaintiffs’ leasehold from the south- 
east to the northwest. Thus the front wheel of any truck 
entering the station would drop down over the incline be- 
fore the other front wheel did, and cause the load, if any, in 
the truck to be thrown to one side. The plaintiffs raised 
their filling station about 12 inches and filled their lot to the 
new grade of the street. The plaintiffs also made a new 
driveway which entered their leasehold closer to the south 
end thereof than had the former driveway. The cost of 
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causing the plaintiffs’ leasehold to be in approximately the 
‘game condition with relation to the grade of Eighth street 
after the change in grade as it was before such change, in- 
cluding a longer driveway than existed before the change, 
was the sum of $550.53. In the petition the plaintiffs al- 
leged the cost of such repairs and also alleged that the 
leasehold had been diminished in value by such change in 
grade to the extent of $2,000. The trial judge viewed the 
premises. The judgment of the court was for the sum of 
$433.66. In the petition the plaintiffs also alleged a dam- 
age of $100 for additional sidewalks that it was claimed the 
change in grade necessitated, and a damage of $1,500 from 
an alleged change in the drainage of rain waters from the 
premises, as well as an alleged damage of $750 for loss of 
business during the time their premises were undergoing 
repair. 

No contention seems ever to have been made to the effect 
that liability did not attach to the defendant in any amount, 
and we do not concern ourselves with such a contention 
now. This court has held that a tenant of real estate for a 
fixed term has such a property right therein as to allow him 
recovery of damages for an injury to his leasehold that 
arises from the taking of property for public use. Gledhill 
v. State, 123 Neb. 726, 243 N. W. 909. The appellant con- 
tends that the only evidence introduced was relative to 
cost of restoration to an approximate former condition, and 
that such is not the measure of damage in this action, when. 
the landlord, who is the owner of the reversionary estate, 
is not a party to the action. In an action to recover dam- 
ages to a leasehold estate in real property damaged but not 
taken by a change in the grade of a street for public 
use, the measure of damage ordinarily is the amount of the 
depreciation in the value of the use for the unexpired term 
brought about by the cause of the damage, but if the cost 
of restoring such leasehold to its condition before the in- 
jury is less than such depreciation, then the cost of such 
restoration should be taken as the measure of damage. 20 
C. J. 741, 751, and cases cited in the footnotes. Evidence 
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of loss of business was excluded. The attempt to recover 
the cost of sidewalk was abandoned by plaintiffs. In this 
case the premises are shown not to have been placed in 
any better condition with reference to grade than the con- 
dition in which they were before the change in grade, aside 
from the construction of some additional driveway, the 
reasonable cost of which the trial court may have deducted 
from the cost of restoration. The cause was tried to a court 
without the intervention of a jury, and it is not possible 
from the record to tell what measure of damage was used 
by the court in computing the damages allowed. The trial 
judge viewed the premises. Evidence of cost of restoration, 
terms of the lease, length of time that access to the prem- 
ises was interrupted and other circumstances bearing upon 
the question of damages were before him. The evidence is 
ample to sustain the findings of the trial court, even if the 
measure of damage contended for by appellant or the rule 
above stated was used. 

Finding no error in the record prejudicial to the rights 
of the defendant, the judgment of the trial court is 

AFFIRMED. 


FRED DABELSTEIN, APPELLANT, V. CITY OF OMAHA ET AL., 
APPELLEES. 
273 N. W. 43 


Fitep Aprit 30, 19387. No. 29839. 


1. Negligence. A contractee cannot be held liable in an action for 
damages for personal injuries arising wholly from an act of 
negligence on the part of an invitee upon his premises who is 
only the employee of the contractor. 

The duty of a contractee to keep premises safe for a 

servant of the contractor who enters thereupon as an invitee 

extends only to then existing dangers of which such invitee 
reasonably is not aware. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 
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Reed, Ramacciotti & Robinson and Albert F. Wahl, for 
appellant. 


Seymour L. Smith, Harold C. Linahan, W. W. Wenstrand, 
A. C. R. Swenson and Kennedy, Holland, De Lacy & Svo- 
boda, contra. 


Heard before ROSE, DAY and PAINE, JJ., and TEWELL, 
CHAPPELL and YEAGER, District Judges. 


TEWELL, District Judge. 

This action was brought to recover damages arising from 
personal injuries and alleged to have been proximately 
caused by negligence on the part of servants of both the 
defendants. At the close of plaintiff’s evidence the court 
discharged the jury and rendered a judgment of dismissal 
of the plaintiff’s action in favor of both defendants. The 
plaintiff appeals. 

One question presented is that of wether or not the 
evidence introduced required the submission of the case to 
the jury. The answer to this question necessitates a minute 
examination of the evidence. The rule to the effect that the 
evidence must be given that reasonable construction that is 
most favorable to such a submission to the jury must be 
kept in mind. This rule is so well established that it need 
not again be declared. LaFleur v. Poesch, 126 Neb. 263, 
252 N. W. 902. 

The evidence discloses that the plaintiff, at the time of 
his injury, was employed by the civil works administration, 
which was an organization set up by the United States to 
furnish work for persons otherwise unemployed. He drew 
wages only from the United States. The plaintiff and 
about 300 other C. W. A. workers were engaged in repair- 
ing the street of the defendant city and the street railway 
track of the defendant company at a point between Forty- 
second street and Thirty-third street on Q street in the 
city of Omaha. The plaintiff was one of a gang of about 
25 workers, one of whom was the foreman of that gang. 
To repair the railway track the rails were raised by jacks 
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to a position about 20 inches above the surface of the 
street. They were held in such raised position by piles of 
brick that were placed under each rail about 15 feet apart. 
These bricks were taken from the street adjacent to the 
track. From long use the edges of one side of each brick 
had become worn and caused each brick, in the language of 
some of the witnesses, to be “shaped like a loaf of bread.” 
No tie rods to fasten one rail to the other were used and 
the wooden ties beneath the rails were so rotted as not to 
form such a tie. Just prior to the time the plaintiff received 
his injuries, these rails were raised and resting on piles of 
brick for a distance of at least two blocks. In making these 
repairs the workers began about Forty-first street and ad- 
vanced eastward on Q street. Near the east end of the ad- 
vance some men jacked up the rails. Just west of those who 
raised the rails other men broke the concrete pavement into 
chunks. Immediately west of those who broke the concrete 
were men, of whom the plaintiff was one, who were engaged 
in shoveling the broken concrete from between the rails to 
a position on either side of the railway track. A large 
number of the workers were engaged in making the repair 
at various points west of the plaintiff’s position. On the 
afternoon of December 20, 1933, while the plaintiff was 
standing between the two rails of the track and facing 
southward, the south rail of the track fell from the piles 
of brick upon which it had rested. This rail fell toward 
the north to the ground level upon which the plaintiff was 
standing, upon its side and with its top pointing north- 
ward. It fell upon the instep of the plaintiff’s right foot 
and produced the injuries for which damages are sought. 
The evidence is conclusive to the effect that the fall of this 
rail began near Forty-first street and advanced eastward 
toward the plaintiff. The C. W. A. officials had an office 
near the project at which the C. W. A. workers reported 
for work assignments each morning. A timekeeper and 
a man to render first aid in case of injury were at this 
office. Both of these were employees of the United States. 
The plaintiff testified that he saw some of the workers 
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being brought to work in a truck belonging to the defend- 
ant company, and that in his opinion some of the workers 
were not employed by the C. W. A. The evidence shows 
that some of the tools used by the workers bore a mark 
that indicated ownership by the defendant city and some a 
mark that indicated ownership by the defendant company. 
The agreement or arrangement between the United States 
and the defendants under which this project was under- 
taken is not shown by the evidence. Anything from which 
its nature might be inferred, aside from the nature of the 
work, cannot be gleaned from the evidence. There is no 
evidence of the rail that fell having been as much as touched 
by any one just before its fall, except that one might infer 
that the men using the jacks a block east of where plain- 
tiff stood were raising that rail. One Mr. Wadum, an em- 
ployee of the defendant company, was occasionally around 
this Q street project. He furnished the men a stick to meas- 
ure the depth and width of the excavation that was neces- 
sary beneath the rails to accommodate the new ties beneath 
the rails and to cause the rails to be of the proper grade 
when relaid. He is not shown to have given any other type 
of orders or directions. The men were directed only by 
their foremen. One or two servants of the defendant city 
were at times seen about the project, but are not shown to 
have given any directions as to how, when, or where any 
man should work. 

The plaintiff contends that he was a mere invitee, and 
not an employee, of the defendants, and that the defend- 
ants were guilty of negligence proximately causing his in- 
juries in furnishing him an unsafe place to work without 
warning him of the danger arising from the failure to use 
tie rods between the two rails of the track. The defendants 
contend that no negligence on the part of the servants of 
either of them is shown, and that, even if it were, the 
plaintiff would occupy the position of a special employee 
of the defendants and thus be restricted in his right of 
recovery to the provisions of the workmen’s compensation 
act, assuming that the defendants exercised the right of 
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control of the plaintiff to the extent that the plaintiff al- 
leges. To support the contention that the plaintiff could 
have been a general employee of the United States and at 
the same time a special employee of the defendants and 
therefore entitled to compensation from either of his em- 
ployers, but restricted to such right of recovery, the de- 
fendants cite among others the following authorities: 1 
Schneider, Workmen’s Compensation Law (2d ed.) sec. 
24; 28 RK. C. L. 764, sec. 58; Spodick v. Nash Motors Co., 
203 Wis. 211, 232 N. W. 870; Annotation in 58 A. L. R. 
1467; 39 C. J. 36. The record shows that the plaintiff is 
receiving compensation from the United States under the 
provisions of the federal compensation act. 

To regard the plaintiff as an invitee on the premises of 
the defendants, which is the status he claims to have occu- 
pied, is, perhaps, to regard him in a status most favorable 
to his recovery. What was the immediate cause of the 
rail’s fall cannot be told from the evidence. The immediate 
cause, as distinguished from the proximate cause, may 
reasonably have been the act of some one of the plaintiff’s 
coinvitees prying upon it at any point in its raised posi- 
tion, or reasonably may have been that it slipped from the 
rounded surface of the bricks upon which it was raised, or 
reasonably may have been any one of several other causes. 
Tied at both ends to portions of the track that were not 
raised, a condition not shown by the evidence, and being of 
rigid steel construction, it could not have fallen if it had 
been tied to the north rail by a tie that was sufficient to 
prevent either rail from turning upon its side without one 
rail being elevated the width of the track above the other. 
Let us for brevity and clarity assume that the failure to 
use such a tie was an act of negligence that proximately 
caused the plaintiff’s injuries, and that all other reasonably 
possible immediate causes came about in a sequence of 
events that reasonably could have been anticipated to fol- 
low such failure. Whose servants committed this act of 
failure? The evidence does not show that the defendants 
or any of the servants of either of them had anything to 
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do with the manner in which this work was accomplished. 
With the evidence affirmatively showing the plaintiff and 
his coinvitees as employees of the government taking orders 
only from their foremen, and failing to show that such 
foremen were directed by any one, we cannot assume that 
the failure to tie the rails together came about on account 
of any act or omission of the defendants merely because 
the work was done upon their premises. A more reason- 
able assumption would be that the defendants were in the 
position of contractees and the United States in that of a 
contractor. A contractee cannot be held liable in an action 
for damages for personal injuries arising wholly from an 
act of negligence on the part of one who is only an employee 
of the contractor. Annotation 44 A. L. R. 932, and cases 
cited under section 3, p. 945. 

It is contended by the plaintiff that he had been a farmer 
all his life, was not acquainted with the danger connected 
with raising rails of a railway track, and that the defend- 
ants were guilty of negligence in not warning him of such 
danger. It is not to be presumed that the civil works ad- 
ministration and its various foremen who had charge of 
raising the rails were uninformed as to such dangers. 
Furthermore, the danger was one apparent to any normal 
adult person. The defendants furnished the plaintiff and 
his coinvitees a safe place to work, namely a clear street, 
so far as latent dangers were concerned. The evidence will 
not support a finding to the effect that the place furnished 
was the street after the rails had been raised. If the de 
fendants were shown affirmatively to have told the plain- 
tiff’s coinvitees who had charge of raising the rail that tie 
rods were not necessary to safety, a condition of concur- 
rent negligence might be involved, if sufficient lack of 
knowledge on the part of such coinvitees existed to the 
knowledge of the defendants. No such condition is shown 
in the record and no set of facts calling for an application 
of the doctrine of concurrent negligence is shown in the 
record. The duty of a contractee to keep premises safe for 
a servant of the contractor who enters thereupon as an 
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invitee extends only to then existing dangers of which 
such invitee reasonably is not aware. 45 C. J. 837; 20 
R. C. L. 55, sec. 51. 

Since the evidence is insufficient to bear a construction 
to the effect that the plaintiff was an employee of any kind 
of the defendants, it is not necessary to decide the question 
of whether or not the provisions of the workmen’s compen- 
sation act would bar the maintenance of this action if the 
plaintiff was merely a special employee of the defendants. 

Finding no error in the record prejudicial to the rights 
of the plaintiff, the judgment of the trial court is 

AFFIRMED. 


VERNER MARKEL, APPELLEE, V. RICHARD GLASSMEYER, AP- 
PELLANT. 
VERNER MARKEL, APPELLEE, V. RICHARD GLASSMEYER, AP- 
PELLANT. 
273 N. W. 33 


FILED May 7, 1937. Nos. 29988, 30012. 


1. Bill of Exceptions. Under section 20-1140, Comp. St. 1929, upon 
a satisfactory showing of diligence, a trial court is authorized 
to give additional time, not exceeding a total of 80 days, for 
service of the bill of exceptions on the adverse party, and such 
order may be made during the additional time allowed and after 
the first 40 days have expired. In re Estate of Boschulte, 128 
Neb. 316, 258 N. W. 5380. 

2. Change of Venue. Section 20-410, Comp. St. 1929, allows the 
court to “change the place of trial to some adjoining county, 
wherein such impartial trial can be had; but if the objection be 
against all the counties of the district, then to the nearest 
county in the adjoining district.” 

8. Appeal. “Unless an abuse of discretion is shown, this court will 
not disturb the ruling of the lower court upon a motion for a 
change of venue.” Hinton v. Atchison & N. R. Co., 88 Neb. 835, 
120 N. W. 481. 

4. Evidence: Res Gest&. “A statement to be admissible as a part 
of the res geste must have been spontaneous and impulsive, and 
made at a time and under such circumstances as to induce the 
belief that it was not the result of reflection and premeditation.” 
Tongue v. Perrigo, 180 Neb. 564, 265 N. W. 737. 
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APPEAL from the district court for Cass county: DANIEL 
W. LivINGSTON, JUDGE. Case numbered 30012 affirmed 
and case numbered 29988 reversed. 


Spencer & Neumeister, Moran & James and William A. 
Robertson, for appellant. 


W. G. Kieck and Lloyd E. Peterson, contra. 


Heard before Goss, C. J., ROSE, GooD, DAY, PAINE and 
CARTER, JJ., and LIGHTNER, District Judge. 


Goss, C. J. 

The main case here is No. 29988. There are two tran- 
scripts but only one bill of exceptions. The cases are briefed 
and argued together. There is in effect but one case. Plain- 
tiff sued defendant for damages for personal injuries aris- 
ing from an alleged assault on plaintiff’s wife. Trial by 
jury resulted in a verdict and judgment for plaintiff April 
29, 19386. Defendant’s motion for a new trial was over- 
ruled June 8, 1936, and notice of appeal was given. 

August 17, 1936, defendant filed another motion for a 
new trial, stating that he had served a bill of exceptions on 
plaintiff on July 23, 1936, within 40 days after the April 
term had adjourned sine die on June 15, 1936, but that 
plaintiff and his attorneys had retained the bill of excep- 
tions beyond the time appellant had to procure a settlement 
of the same. The motion alleged that the court and clerk 
had lost jurisdiction to settle the bill of exceptions, that the 
proposed bill was subject to a motion to quash in the su- 
preme court, and that appellant should not be deprived of 
his right of appeal through failure of plaintiff to return 
the bill of exceptions. This proceeding was given the case 
number 30012. 

There was a hearing on August 28, 1936. The court de- 
nied the motion for a new trial and gave defendant an ad- 
ditional 40 days from the expiration of the first 40 days 
allowed in which to serve the bill of exceptions which was 
directed to include the stipulations and affidavits on this 
hearing. 
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The bill of exceptions was allowed on September 2, 1936. 
This was less than 80 days after the adjournment of 
the April term on June 15. We held in In re Estate of 
Boschulte, 128 Neb. 316, 258 N. W. 530, that, under section 
20-1140, Comp. St. 1929, upon a satisfactory showing of 
diligence, a trial court is authorized to give additional 
time, not exceeding a total of 80 days, for service of the 
bill of exceptions on the adverse party, and such order may 
be made during the additional time allowed and after the 
first 40 days have expired. That exactly meets the situation 
here existing. The appellee consented to the settlement of 
the bill of exceptions and raised no objections thereto in 
his brief. There was really no purpose in the extra appeal 
except to try to obtain a new trial in the original action. 
There was no error in the ruling of the trial court on this 
point. 

The alleged assault occurred in Otoe county. Mrs. Mar- 
kel had sued defendant, and as a result there had been a 
great deal of newspaper publicity, which is set forth in an 
application for a change of venue. Affidavits tending to 
show that a fair trial could not be had in this cause in Otoe 
county appear in the record. The court allowed a change 
of venue to Cass county, which is another of the three 
counties in the same judicial district. This is assigned as 
erroneous and relied on as an abuse of discretion, prevent- 
ing defendant from having a fair trial. 

We find that the affidavits were sufficient to raise the 
question whether a fair and impartial trial could be had in 
Otoe county. In such circumstances section 20-410, Comp. 
St. 1929, allows the court to “change the place of trial to 
some adjoining county, wherein such impartial trial can 
be had; but if the objection be against all the counties of 
the district, then to the nearest county in the adjoining 
district.” We take judicial notice that Cass and Otoe coun- 
ties are in the same (second) judicial district. We find 
that the court abused no discretion in granting the change 
of venue. “Unless an abuse of discretion is shown, this 
court will not disturb the ruling of the lower court upon a 
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motion for a change of venue.” Hinton v. Atchison & N. R. 
Co., 83 Neb. 835, 120 N. W. 431. See, also, Smith v. Coon, 
89 Neb. 776, 132 N. W. 5385; Boyd v. Chicago, B. & Q. R. 
Co., 97 Neb. 238, 149 N. W. 818. 

The alleged assault took place at the farm where plaintiff 
and his wife lived at the time. It occurred about 11:30 in 
the morning. Plaintiff was absent on a trucking trip to 
Omaha. He first saw his wife in Nebraska City, at her 
mother’s, when he returned in the afternoon. It was some 
hours after the assault and miles from where the assault 
occurred. Over objection he was allowed to testify that 
his wife told him what had happened and that defendant 
had struck her, the court remarking on overruling the ob- 
jection, “It is a part of the res gestx.” John Casper, a wit- 
ness for plaintiff, was permitted on the same theory to 
testify to what Mrs Markel said to him after the assault 
was over and after she had later driven to school with the 
midday lunch for her children and had returned. 

This testimony of plaintiff was concerning matters 
learned by the witness too late to be admissible in evidence 
as a part of the res gestzx. “A statement to be admissible 
as a part of the res gest2 must have been spontaneous and 
impulsive, and made at a time and under such circum- 
stances as to induce the belief that it was not the result of 
reflection and premeditation.” Tongue v. Perrigo, 180 Neb. 
564, 265 N. W. 737. The admission of this testimony was 
prejudicially erroneous. 

Sixteen errors are assigned and relied upon as to the 
instructions alone. To discuss them would obviously take 
unwarranted space unless we should determine that some 
of the assignments are valid. We have considered them and 
find that the instructions as a whole presented the issues 
fairly though they might have been stated more clearly 
and consecutively. They were not prejudicially erroneous. 

The judgment in number 30012 is affirmed because 
neither party ever questioned the legality of the bill of ex- 
ceptions resulting from the order in that case which was 
really brought about by defendant merely out of his over- 
abundance of caution. 
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The judgment in number 29988 is reversed for the rea- 
sons disclosed in the opinion. 
CASE NUMBERED 30012 AFFIRMED. 
CASE NUMBERED 29988 REVERSED. 


‘ 


May LENA F. Scott, APPELLEE, V. EMMA SWANK, APPEL- 


LANT. 
2738 N. W. 25 


FILED May 7, 1937. No. 29887. 


1. Deeds: CANCELATION. In a suit in equity to cancel a deed on the 
grounds of duress by grantee and mental incompetency of 
grantor, where the testimony of experts and nonexperts on the 
different sides is in direct conflict, the court, for determining 
factors, may resort to evidential circumstances about which 
there can be no reasonable controversy. 

“Although mental weakness may fall short 

of entire incompetency to transact business, if it is taken ad- 

vantage of to procure a conveyance by inequitable means, the 

conveyance may be set aside.” Bennett v. Bennett, 65 Neb. 482, 

91 N. Ms 409. 


“A court of equity will scrutinize jealously 
a Peanea oaibri as to which there is ground for holding that in- 
fluence has been acquired over a person of weak mind, and has 
been apnea Bennett v. Bennett, 65 Neb. 432, 91 N. W. 409. 
BURDEN OF PrRoor. “The circumstances under 
eich a conveyance was made, the condition of the grantor at 
the time, and the injustice to him and his heirs if it is upheld, 
may be such as to cast upon the grantee the burden of showing 
that it is untainted with undue influence, imposition, or fraud, 
but is the intelligent and deliberate act of the grantor.” Ben- 
nett v. Bennett, 65 Neb. 482, 91 N. W. 409. 
VaLipiIty. Deed to a second wife for a farm held 
voidable at the suit of an adopted daughter on the grounds of 
grantor’ s mental incompetency and grantee’s duress. 
Duress. In a court of equity duress may be 
regarded a species of fraud and the ground on which a contract 
‘ is voidable for duress is the same as in a case of fraud. 

7. Appeal. An order overruling a motion for a new trial on the 
ground of newly discovered evidence will not be reversed on 
appeal where the record does not show an abuse of discretion 
by the trial court. 
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APPEAL from the district court for Johnson county: 
JOHN B. RAPER, JUDGE. Affirmed. 


Ferneau & Ferneau, Raymond B. Morrissey, Hugh 
La Master and Sidney S. Stewart, for appellant. 


Charles A. Dafoe, Harry K. Livingston and Armstrong 
& McKnight, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


ROSE, J. 

This is a suit in equity to cancel a deed to a 160-acre 
farm in Johnson county, Nebraska, on the grounds of 
grantor’s incompetency and of duress by grantee and her 
agent. The district court canceled the deed and defendant 
appealed. 

The appeal requires a trial de novo on the record made 
in the district court. Plaintiff, May Lena F. Scott, is the 
adopted daughter of Noah Swank, who was twice married, 
and his first wife. The Swank family of three, the foster 
parents and plaintiff, their adopted daughter and only 
child, formerly resided on the 160-acre farm in Johnson 
county, but they all moved to Polk county, Arkansas, near 
Mena, in 1911. Plaintiff was married to George Scott in 
1914. Her foster mother died July 22, 1982, and her foster 
father, Noah Swank, married defendant, Emma Swank, 
November 16, 1933, and died March 30, 1934. The deed in 
controversy purported to convey the Johnson county farm 
from Noah Swank, grantor, who owned it, to his second 
wife, Emma Swank, grantee, defendant. It was dated 
March 12, 1934, and recorded in the public records March 
30, 1934. It thus appears that the deed to the second wife 
was signed 3 months and 26 days after the second marriage 
of grantor and 18 days before his death. 

In connection with the facts stated, which are undis- 
puted, the petition contains in detail pleas to the effect that 
grantor was 79 years old March 12, 1934; that he had been 
weakened mentally and physically by a paralytic stroke 
and other infirmities to such an extent as to incapacitate 
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him for business transactions; that in this condition de- 
fendant and her agent procured the deed by duress; that 
consequently the deed was voidable; that plaintiff, under 
the Nebraska statute of descent, inherited from her foster 
father the undivided three-fourths of the 160-acre farm 
and that defendant inherited the undivided one-fourth of it. 

In addition to a general denial of unadmitted allegations 
in the petition, defendant alleged in her answer that grant- 
or conveyed the title to her in consideration of love and 
affection while in full possession of his mental faculties 
and fully competent to transact business; that on March 
12, 1934, he was of sound mind and under no restraint, in- 
fluence or compulsion of any kind. There was a prayer for 
a dismissal of the cause. The reply to the answer is in the 
nature of a general denial. 

With the pleadings as thus outlined, the district court 
found the issues in favor of plaintiff after a long trial. 
and canceled the deed. 

What does equity require in view of all the facts and cir- 
cumstances? The solution of the problem depends on the 
evidence. The principal task is to ascertain the truth from 
a record full of contradictions in many respects. 

The deed from Noah Swank, grantor, to his second wife, 
Emma Swank, grantee, was dated March 12, 1934. He had 
a paralytic stroke in January, or February, 1934, and was 
unconscious for a short time, required constant care and 
was never again able to be out of his house. He was con- 
fined to his bed most of the time and died March 30, 1934. 

An expert in mental diseases testified on behalf of plain- 
tiff, in substance, that he had been grantor’s physician for 
20 years; treated grantor for Bright’s disease for two 
years prior to his death; patient had high blood pressure, 
around 200; hardening of arteries; stroke incapacitated 
him mentally; witness saw grantor two months before he 
died and had occasion to note his mental condition while 
treating him for Bright’s disease and high blood pressure; 
mind began to fail about July 1, 1983, and seemed to get 
weaker; easily influenced; did not have mental capacity to 
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make a deed before he was stricken and his condition there- 
after would be worse. 

Another physician testified he attended grantor in Janu- 
ary, 1934, and found him unconscious from apoplexy; was 
unconscious next day when physician again called; saw 
grantor the day before he died; he was not competent to 
transact business after he was stricken with apoplexy. In 
answer to hypothetical questions, other physicians testified 
to the opinion that grantor was not mentally competent to 
transact important business or to execute a deed March 
12, 19384. Nonexpert witnesses who knew grantor before 
and after the death of his first wife and after he signed the 
deed in suit, and who had observed his conduct and condi- 
tion, expressed opinions to the effect that he changed both 
mentally and physically after his paralytic stroke and was 
not mentally competent to execute a deed March 12, 1934. 
Their testimony contains also statements that Swank, after 
the death of his first wife, expressed a purpose to leave his 
property to the Scotts, his daughter and her husband. 

Other physicians were produced by defendant, Emma 
Swank, the grantee. They qualified as experts and testified 
in her behalf. One of them said, in substance, that he had 
known grantor about seven years; that he called on him 
February 15 and 16, 1934, and on March 11, 1934; had 
conversed with him, but would not say they talked about 
business; had one little stroke, but was practically over it 
when witness called; did not think grantor was easily in- 
fluenced; detected nothing wrong with his mind; mentally 
same as always—‘“A-one” every time they met; capable of 
transacting business when he made his deed. Many non- 
expert witnesses were also produced by grantee. In effect 
they testified to long acquaintance with grantor; to conver- 
sations with him; to his business transactions; to observa- 
tions of his conduct and condition before and after his 
stroke; to utterances by him that he wanted his property 
to go to his second wife and not to his adopted daughter 
or to her husband. Each of these witnesses disavowed any 
interest in the case. On facts to which they testified they 
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expressed the opinion that grantor was sound of mind 
when he deeded his Nebraska farm to his second wife; 
that he was then mentally competent to transact important 
business, including the transfer. 

Defendant contends there was no clear, satisfactory and 
convincing evidence of grantor’s mental incompetency or 
of duress to overthrow the duly executed deed and proper- 
ly adduced testimony of the subscribing witnesses that 
grantor was of sound mind and competent to transact 
business, including the making of the deed, March 12, 
1934, that date alone being the time for the test of compe- 
tency or incompetency or of duress. 

In determining the issues, the court may resort to ma- 
terial factors found in circumstances under which the 
deed was prepared, signed and witnessed; to the agencies 
that directed what was said and done at the time; to the 
physical and mental condition of grantor and the natural 
or unnatural effect of the transaction upon the objects of 
his bounty; to all other features of the proofs. The agreed 
value of the Johnson county farm was $4,800 and it was 
the principal part of his estate. The deed, if valid, left the 
daughter without a substantial inheritance. There is no 
evidence of any hostility on the part of grantor toward his 
daughter before the second wife and the latter’s agent and 
confidential manager, Grant Oster, appeared on the scene. 
This agent, who was also attorney in fact for both grantor 
and grantee, declared his intentions and purposes, after the 
death of the first wife but before the second marriage and 
before the making of the deed, to one or more disinterested 
witnesses, according to their testimony, which may be 
condensed as follows: The old man did not have mentality 
enough to transact his own business; “I am going to take 
charge of what he has got and attend to it for him” and 
“he is going to pay me for everything I do; he has got the 
money and I just as well have it as anybody else.” He 
ought to marry and get somebody to take care of him. 
“She (adopted daughter) will just get $5 willed to her.” 
Further: “Was going to run the business;”’ that Swank 
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“wanted him to look after the thing.” Also, “He was not 
capable of running his own business” and if “he would ad- 
vise him he would know how to do things.” In addition: 
“Was going to see that Mr. Scott didn’t get anything.” A 
purported will antedated the deed. Referring to Oster, one 
of the disinterested witnesses testified: 

“He said Mr. Swank wanted him to write the will and 
that they ‘had got it wrote’ and probated and put on 
record, and said May didn’t get anything but would just 
get $5 willed to her; said ‘she wouldn’t get fat on $5.’ ” 

Oster as a witness denied the truth of this testimony, 
but other evidence shows clearly that he proceeded to carry 
out his declared purposes and intentions, as related by wit- 
nesses, and that defendant, the second wife, participated 
directly and actively in his plans. December 238, 1933, 37 
days after the second marriage, Oster prepared and Swank 
and defendant, his second wife, signed what purported to 
be their joint will, each giving to the survivor all property 
of every kind belonging to either, naming the survivor as 
executor or executrix until the death of both and nominat- 
ing Oster to be sole executor thereafter. The second para- 
graph. of this instrument reads thus: 

“After the death of both of us, it is our will, and we do 
hereby bequeath, devise and give our daughter, May Scott, 
of Mena, Ark., the sum of Five Dollars to be paid to her 
out of our estate after the death of both of us; and it is 
our will, and we bequeath al] the remainder of our estate, 
one-half divided equally to J. B. George and R. G. George, 
and the other one-half to Mrs. Rebecca Hoover.” 

This purported will was drawn by Oster and executed 
with the same formality and solemnity as the later deed 
now in controversy, both with practically the same end in 
view—termination of the rights of the daughter, as legal 
heir. Defendant had no property to bequeath at the time 
of joining in this will. She had not contributed anything 
to her husband’s estate, but plaintiff had been grantor’s 
daughter from infancy to womanhood and had aided him 
in his farming operations on this very Johnson county 
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farm. She had taken care of his first wife in her last ill- 
ness. The probate court and the circuit court of Polk 
county, Arkansas, and a jury found that this will was void 
and defendant herself testified it was thrown out. 

Swank and his first wife had bound themselves by oath 
to adopt Lena Ferguson by the name of May Lena F. 
Swank with the status of a natural heir, including property 
rights. They procured a decree of adoption containing the 
same conditions and declaring that the child should have 
the same legal rights, privileges, immunities and heirship 
as if born to her foster parents in lawful wedlock. 

It is a proper inference from all evidential facts and 
circumstances that Swank had the mentality and independ- 
ence to respect his oath and his properly assumed and 
natural obligations to his daughter until he was mentally 
and physically weakened by paralysis and other infirmities 
and until he fell under the influence of Oster and the sec- 
ond wife. He was not with either of them when procuring 
his marriage license but went alone and accepted a license 
to marry “Annie Ferguson” instead of “Emma Ferguson.” 
The law presumes, in absence of evidence, that the licens- 
ing officer performed his duty, but defendant testified that 
Swank knew her name and she attributed the error to 
some officer without disclosing personal knowledge of the 
fact. 

Defendant, the second wife, gave her age as 64. She 
had been married three times before becoming the wife of 
Swank, whom she had known but three or four months. 
She admitted her marriage to him occurred in Arkansas 
about a month after she was divorced from a former hus- 
band. On the witness-stand she said that she married 
Swank to take care of him; that she was married at her 
’ brother’s home in Mena where she remained thereafter for 
three weeks, but that she had a sore foot and could not 
then do any work; that her new husband had a little spell 
with his heart but was able to walk from his home in Mena 
to his little farm—40 acres just beyond the city limits; 
that Oster helped her to move her goods from her brother’s 
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home to the little farm. The evidence tends to prove that 
Oster, in addition to his powers of attorney, kept in a box 
in his own home papers belonging to both Swank and his 
new wife; that he transacted business for both; that he 
had been with Swank in the latter’s home every day from 
the date of his stroke until his death, remaining for two 
hours or more at different times; that he had made trouble 
between Swank and his son-in-law; that Swank feared 
the latter meant to poison him; that the Scotts sent fresh 
meat to Swank by neighbors to whom it was returned with 
a warning of poison; that the neighbors ate and relished 
the same meat without any harmful result. 

Before controversy arose between Swank and the Scotts, 
but after the death of his first wife, he entered into a con- 
tract with his daughter to convey to her his 40-acre farm 
near Mena, worth perhaps $350, on terms permitting him 
to make his home with them there and obligating them to 
support him and care for him. Oster did not approve this 
transaction. Swank became dissatisfied and complained 
that he had been mistreated by the Scotts. After litigation 
over the contract was commenced, but before trial, the 
controversy was settled and the daughter reconveyed the 
property to her father. Animosity between Oster and 
Scott arose from minor incidents growing out of a public 
sale of personal property belonging to Swank. Scott ob- 
jected to what he considered Oster’s interference with his 
personal affairs. There is nothing in the record, however, 
to justify the fear of an attempt by Scott to poison Swank 
or to change the natural attitude of the father toward his 
daughter. Fear and hostility were obviously created by 
delusions or by external influences which controlled him. 

The deed, like the disinheriting will, was drawn, signed 
’ and witnessed without notice to or knowledge of the daugh- 
ter, who had been turned from her father’s door two or 
three days before he died. She was not notified of his 
death but found him later at the morgue. Oster was en- 
trusted with the deed and withheld it from public records 
until the date of grantor’s death. 
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Oster testified to his services in the making of the deed 
and to the attending circumstances. His version of the 
transactions and testimony of others present may be con- 
densed to what follows: Swank sent for Oster March 12, 
1934, and, after he arrived at the home of the former, told 
him he was going to deed his Nebraska farm to his wife; 
that there was a blank deed in his box in Oster’s house 
and a deed containing a description of the farm; gave di- 
rections to have the blank deed typed and to bring some 
one to validate it. Oster got the papers; met W. L. Parker, 
a notary and attorney, and both men went to the office of 
Parker, where the deed was prepared by him, except for 
part of the description of the land. Oster took Parker to 
the home of Swank the same day. They had access to his 
bedroom through the kitchen. He was in bed. Parker 
talked to Swank and told him about the deed. The latter 
supplied the omitted part of the description. Parker read 
the deed to him, asked him if that was what he wanted 
and he said it was. Parker wrote the name of Swank on 
the deed and made his mark, the latter touching the pen. 
There were present Oster, Parker, Flora Hardy and Swank. 
Oster and Flora Hardy signed the deed as witnesses. Par- 
ker took the acknowledgment and handed the completed: 
instrument to Swank, who gave it to his wife after she had 
been called from the kitchen. She immediately gave the 
deed to Oster who kept it in his house until he sent it to 
the register of deeds the day grantor died. Swank could not 
sign his name, though he formerly wrote fairly well. Be- 
fore he touched the pen held by Parker he said he was 
“kind of nervous.”’ He talked slowly. It was difficult for 
some people to understand him. Parker was attorney for 
grantee, Emma Swank, in another suit involving the same 
land. Oster was beside the bed. The other subscribing 
witness, Flora Hardy, was a friend of Emma Swank, was 
staying with her at the time and had previously been her 
employee in a former home. 

No one would attempt to destroy plaintiff’s rights as an 
heir without intending to use the essential forms of law 
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and to procure the necessary witnesses for the accomplish- 
ment of that purpose. Parker, Oster and Flora Hardy 
testified to the opinion that Swank was of sound mind and 
mentally competent to execute the deed. Testimony of this 
kind and other evidence of a similar import do not, how- 
ever, determine the issues of incompetency and duress in 
favor of grantee, as argued in her behalf. In the search 
for the truth in the interests of justice, courts of equity 
may look impartially for motives, personal interests and 
bias behind the forms of the law and beyond any means 
devised to give evil the appearance of virtue. In the search 
for the truth, the voiceless story of circumstances about 
which there can be no reasonable controversy may be more 
potent than a written deed or oral testimony. Such cir- 
cumstances, separated from writings and pictures, do not 
bear on their faces any questionable signatures or import 
what they are not or commit perjury. or shift positions or 
show bias. The circumstances that Swank, during long 
years of mental and physical vigor, kept his oath and de- 
clared purpose to make plaintiff his daughter and heir and 
departed therefrom only after he was stricken with apo- 
plexy and after he fell under the influence of his second 
wife and Oster, in connection with other circumstances 
already related, show that there was a radical change in 
his mentality, notwithstanding oral testimony to the con- 
trary. This view is supported by the evidence of his in- 
competency as disclosed by both expert and nonexpert wit- 
nesses called by plaintiff. In the light of the entire record, 
the making of the deed was not a voluntary act prompted 
by a competent mind free from restraint. It was un- 
natural and unreasonable. This is a typical case for the 
application of the following rules of equity announced in 
an opinion by Commissioner Pound: 

“Although mental weakness may fall short of entire in- 
competency to transact business, if it is taken advantage 
of to procure a conveyance by inequitable means, the con- 
veyance may be set aside. 

“A court of equity will scrutinize jealously a transaction 
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as to which there is ground for holding that influence has 
been acquired over a person of weak mind, and has been 
abused. 

“The circumstances under which a conveyance was made, 
the condition of the grantor at the time, and the injustice 
to him and his heirs if it is upheld, may be such as to cast 
upon the grantee the burden of showing that it is un- 
tainted with undue influence, imposition, or fraud, but is 
the intelligent and deliberate act of the grantor.” Bennett 
v. Bennett, 65 Neb. 4382, 91 N. W. 409. 

These rules of equity have been applied in many cases: 
Gibson v. Hammang, 63 Neb. 349, 88 N. W. 500; Chamber- 
lain v. Frank, 103 Neb. 442, 172 N. W. 354; In re Estate of 
Noren, 119 Neb. 658, 280 N. W. 495; Holtman v. Lallman, 
122 Neb. 188, 239 N. W. 820; Broeker v. Day, 124 Neb. 316, 
246 N. W. 490. 

Defendant did not maintain her burden of proof. On the 
contrary, there was sufficient evidence to prove both in- 
competency and duress, which made the deed voidable. 

It was insisted in argument that the petition does not 
allege fraud and that a decree in favor of plaintiff cannot 
be based on fraud. Plaintiff pleaded duress which is a 
species of fraud. The ground upon which a contract is 
voidable for duress is the same as in the case of fraud. 
9R. C. L. 711, sec. 2. 

The failure of the district court to grant a new trial on 
the ground of newly discovered evidence is presented as a 
ground for reversing the decree below, but the record does 
not disclose an abuse of discretion in that particular. The 
independent findings on appeal are the same as the find- 
ings of the district court. 

AFFIRMED. 
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HAZEL FROM, GUARDIAN, APPELLEE, V. GENERAL AMERICAN 
LIFE INSURANCE COMPANY, APPELLANT. 
273 N. W. 36 


FILED May 7, 1937. No. 29977. 


1. Evidence. A witness who is well acquainted with another and 
has had opportunity to observe his ability to perform farm 
work and labor may testify with reference to such ability or 
want thereof. 

2. Appeal. Admission, over objection, of evidence to prove an ad- 
mitted fact is not ground for reversal unless prejudicial to com- 
plaining party. 

3. Insurance: PoLiIcy: CONSTRUCTION. Provision in an insurance 
policy for payment of disability benefits when insured has be- 
come totally and permanently disabled, and which further pro- 
vides that the original cause of the disability must have occurred 
or been contracted after the first annual premium has been 
paid on the policy, covers a disability caused by a disease first 
manifesting itself after the period mentioned. 

4. Estoppel. “Where a party gives a reason for his conduct and de- 
cision touching anything involved in a controversy, he cannot, 
after litigation has begun, change his ground, and put his con- 
duct upon another and a different consideration. He is not per- 
mitted thus to mend his hold.” Mitchell v. Brotherhood of Loco- 
motive Firemen and Enginemen, 103 Neb, 791, 174 N. W. 422. 

5. Appeal. A party may not complain of court’s refusal to give a 
requested instruction, the substance of which is embodied in the 
court’s charge to the jury. 

6. Insurance: PoLICy: CONSTRUCTION. Where an insurance policy 
provides for the payment of disability benefits when insured has 
become totally and permanently disabled from bodily disease, so 
that he is thereby and will be permanently, continuously and 
wholly prevented from pursuing any occupation whatsoever for 
remuneration or profit, such provision does not mean that the 
insured must be absolutely and literally helpless and unable to 
do anything. The term “occupation,” as used in the policy, 
means the occupation or employment of the insured in which he 
was engaged or for which he was fitted. The words “total and 
permanent disability” do not mean that the insured must be 
rendered absolutely and totally unable to perform every duty of 
his occupation in order to recover. It is sufficient in that re- 
spect if the insured is disabled by bodily disease from perform- 
ing one or more of the necessary acts of his occupation. 

7. Appeal. Alleged error in allowance of attorney’s fees in an ac- 
tion on an insurance policy will not be reviewed by this court 
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unless such question has been first presented to the trial court 
for correction. 
8. Evidence examined and held sufficient to sustain the verdict. 


APPEAL from the district court for Lancaster county: 
ELLWooD B. CHAPPELL, JUDGE. Affirmed. 


Loren H. Laughlin, Allen May and J. R. Burcham, for 
appellant. 


Ginsburg & Ginsburg, contra. 


Heard before Goss, C. J., ROSE, GooD, DAY, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


Goop, J. 

In an action: on two life insurance policies plaintiff re- 
covered judgment for disability benefits and for premiums 
charged to havé been wrongfully exacted on such polleis: 
Defendant has appealed. 

International Life Insurance Company issued to David 
Harold From two policies of life insurance, each for $2,500, 
the first issued in 1925, the second in 1928. Each policy 
provided for the payment of $25 monthly to insured if he 
should become totally and permanently disabled. Each 
policy provided that disability, to be total and permanent, 
must be such as to cause insured to be wholly disabled by 
bodily injury or disease, so that he is thereby and will be 
permanently, continuously and wholly prevented from pur- 
suing any occupation whatsoever for remuneration and 
profit. There was a further provision that, where such dis- 
ability has existed continuously for six months or more, 
it shall be presumed to be permanent, provided that no 
indemnity be payable for the first six months of such dis- 
ability. The policies also provided that the company would 
waive payment of any premiums falling due subsequent to 
the date of approval by the company of proof that the in- 
sured has become permanently disabled as set forth in the 
policy. The second policy contained an additional provi- 
sion that the original cause of the disability must have 
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occurred or been contracted after the first annual premium 
had been paid on the policy. 

In August, 1928, Missouri State Life Insurance Company 
assumed and agreed to carry out and perform all the obli- 
gations of both of such policies. On the 7th of September, 
1938, the defendant, General American Life Insurance 
Company, took over the assets of Missouri State Life In- 
surance Company and assumed and agreed to carry out all 
the obligations of Missouri State Life Insurance Company 
with reference to the two policies. 

April 1, 1931, David Harold From was adjudged in- 
competent, and his wife, Hazel From, plaintiff herein, was 
duly appointed and qualified as his guardian. 

In 1930 insured made proof to Missouri State Life In- 
surance Company that was satisfactory to it, showing 
that he was totally and permanently disabled. That com- 
pany refused to make payments, however, until a guard- 
ian had been appointed for the insured, and, after ap- 
pointment of the guardian, the payment of $50 monthly 
was made until the assumption of the obligations of the 
policies by the defendant company. Defendant continued 
to make the payment of $50 each month to and including 
December 12, 1934. Defendant then made some further in- 
vestigation and declined to continue payment of benefits. 
December 17, 1934, defendant wrote insured as follows: 

“We have again reviewed your claim and as a result it 
has been found necessary to discontinue further benefits. 
Premiums falling due hereafter must be taken care of by 
you in the regular manner if your policy is to remain in 
good standing. * * * We do not mean to infer that you are 
now in perfect health or that you may not be somewhat 
partially disabled, but it is our opinion that you are not 
totally and permanently disabled as defined in your poli- 
cies.” Payments were thereafter discontinued, and this 
action was brought, with the indicated result. 

From the record it appears that insured was married in 
1920; that he and his wife engaged in farming; that they 
were thrifty and successful until November, 1929, when 
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he had an attack of coma or stuporous condition which 
lasted for about a week; that similar attacks occurred at 
intervals thereafter; that he lost interest in his work; be- 
came morbid; seemed to lose affection for his wife and 
children; avoided friends; avoided company; could not 
work steadily ; had hallucinations or delusions, and became 
unable to perform any work of consequence. The medical 
evidence tends to prove that he was and is suffering from 
dementia precox, which is a disease affecting the mind, is 
progressive in its nature and incurable. Plaintiff’s evidence 
tends to prove that insured was totally and permanently 
disabled from 1930 to the time of trial. 

Defendant contends that the trial court committed re- 
versible error in permitting a neighboring farmer of in- 
sured to testify and give his opinion as to the ability of 
insured to perform duties of a farmer, and that insured 
was disabled from performing farm labor. Defendant con- 
tends that the witness was not an expert and is merely 
permitted to state facts within his personal knowledge, 
and that his conclusion or opinion with respect to matters 
in issue, or relevant to the issues, cannot be received in 
evidence. 

We think the applicable rule is that a nonexpert witness, 
who has had opportunity for observation and knowledge, 
may state his opinion as to the appearance, state of health 
and ability of another person to perform work or labor, 
especially where he states the general facts upon which he 
bases his opinion. One of the most common applications 
of the principle is that a nonexpert may, after detailing 
the facts on which he bases his opinion, give his opinion 
as to the sanity or insanity of another person. This court 
has held: “A nonexpert witness may testify to a conclu- 
sion when, from the nature of the subject under investiga- 
tion, it is not possible to lay before the jury all the facts 
from which such conclusion is drawn.” Missouri P. R. Co. 
v. Palmer, 55 Neb. 559, 76 N. W. 169. 

In Young v. Beveridge, 81 Neb. 180, 115 N. W. 766, it 
was held: “The ability of a person to perform manual labor 
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is not a matter so exclusively within the domain of medical 
science that witnesses who were acquaintéd with him and 
had opportunity to observe his ability cannot testify with 
reference thereto.” Among other cases holding to a like 
tenor are Hastwood v. Klamm, 83 Neb. 546, 120 N. W. 149; 
Hilmer v. Western Travelers Accident Ass’n, 86 Neb. 285, 
125 N. W. 535; Clarke v. Irwin, 63 Neb. 539, 88 N. W. 7838; 
Kehl v. Omaha Nat. Bank,.126 Neb. 695, 254 N. W. 397; 
Gartner v. Mohan, 41 S. Dak. 406, 170 N. W. 640. See, 
also, 22 C. J. 618; 3 Jones, Commentaries on Evidence, p. 
2306. We think the tria! court did not err in this respect. 
Defendant asserts that the trial court erred in admitting 
over objection the decree of the court appointing insured’s 
wife as guardian for insured. The pleadings admit that 
insured has been placed under guardianship, and it is in- 
sisted that the court should have excluded the evidence 
offered to prove an admitted fact. Defendant cites as au- 
thority for this proposition Thompson v. Colfax County, 
106 Neb. 351, 183 N. W. 571. The holding in that case is 
that it was not error to exclude such testimony, but, even 
if the admission of the decree was technically erroneous, 
it is no ground for reversal, unless it was prejudicial to the 
defendant. The pleadings admit that the insured was un- 
der guardianship. The record discloses that defendant had 
admitted insured’s total disability and had paid benefits for 
a period of 15 months. The evidence also clearly shows 
that the only disability of insured was from his mental 
disease. Clearly, the admission of the decree could not 
have been prejudicial to the defendant because it related 
to a time long anterior to the commencement of this action 
and to a time when the insurance company, predecessor 
of defendant, insisted upon the appointment of a guardian 
before it would make the payments. It is a rule that 
harmless error will not work reversal of a judgment. 
Defendant argues that there can be no recovery of dis- 
ability benefits under the second policy of insurance which 
contains the provision that the original cause of the dis- 
ability must have occurred or been contracted after the 
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first annual premium had been paid on the policy. There 
is evidence to the effect that dementia przcox, the disease 
from which insured was suffering, is an inherited disease, 
and it is contended, therefore, that the original cause of 
the disease antedated the issuance of the policy. It is no 
doubt true that an insurance company may limit its lia- 
bility for disability benefits to a disease or condition or 
cause arising subsequent to the issuance of the policy. 
However, we think the general rule applicable is that the 
disease or cause must have been one which had manifested 
itself prior to the time, fixed in the policy, when the cause 
should first exist. 

In Davidson v. First American Ins. Co., 129 Neb. 184, 
261 N. W. 144, it was held: “A provision in a policy of in- 
surance indemnifying the insured ‘for loss of time * * * 
from any bodily sickness or disease * * * which is con- 
tracted and begins after this policy has been in continuous 
force for not less than fourteen days’ covers sickness or 
disease first manifesting itself after such period, although 
the medical cause may have antedated the policy.” Even 
in one of the cases cited by defendant, Valencia v. Con- 
tinental Casualty Co., 127 Neb. 820, 257 N. W. 57, it was 
held, in effect, that a policy, providing for benefits for 
bodily sickness, which is contracted and begins after the 
date of the policy, covers disease or sickness first mani- 
festing itself after such period, although medical cause 
may have antedated issuance of the policy. This is un- 
doubtedly the rule in Nebraska, as well as in most juris- 
dictions. In the instant case there is no contention that the 
disease of dementia precox ever manifested itself in in- 
sured until November, 1929. 

Moreover, there is another reason why this contention 
is not available to defendant in the instant case. After it 
had paid disability benefits for a period of 15 months, de- 
fendant discontinued the payments and gave as the only 
reason for the discontinuance that insured was not totally 
and permanently disabled, and did not claim that the 
cause of his disability originated prior to the issuance of 
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the policy or the payment of the first annual premium. It 
has long been a rule in this jurisdiction that, “Where a 
party gives a reason for his conduct and decision touching 
anything involved in a controversy, he cannot, after litiga- 
tion has begun, change his ground, and put his conduct 
upon another and a different consideration. He is not per- 
mitted thus to mend his hold.” Mitchell v. Brotherhood of 
Locomotive Firemen and Enginemen, 103 Neb. 791, 174 N. 
W. 422; Hamblin v. Equitable Life Assurance Society, 124 
Neb. 841, 248 N. W. 397; Pittenger v. Salisbury & Alm- 
quist, 125 Neb. 672, 251 N. W. 287; McDowell v. Metropoli- 
tan Life Ins. Co., 129 Neb. 764,.263 N. W. 145; Ballow v. 
Sherwood, 32 Neb. 666, 49 N. W. 790; Powers v. Bohuslav, 
84 Neb. 179, 120 N. W. 942. 

Defendant argues that the court committed error in the 
giving and refusing of instructions. So far as the instruc- 
tion refused is concerned, the court, in fact, embodied it, 
in almost identical language, in one of the instructions 
which it gave. 

Complaint is made of instructions Nos. 7, 8 and 9, given 
by the court. It is contended, first, that the court, in de- 
fining total disability, did not attempt to define the term 
“permanent,” and thus the meaning of the term ‘“perma- 
nent disability” was not given to the jury. By instruction 
No. 5 the court informed the jury that the burden rested 
on plaintiff to prove by a preponderance of the evidence 
that insured “was totally and permanently disabled * * * 
by reason of a mental disease on and since December 12, 
1934, to and including this date’ (May 7, 1936). In no in- 
struction requested by defendant was the term “perma- 
nent” defined. The word “permanent” is one of common 
use, and we think that the jury could not have been misled 
by failure of the court to give a definition of that term. 
Moreover, the policy provided that, if total disability 
existed for a period of six months, it would thereby be pre- 
sumed to be permanent, so that where the court, by its in- 
structions, required proof, by a preponderance of the evi- 
dence, of total disability existing from December 12, 1934, 
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to May, 1936, and if the jury so found, it would, in effect, 
under the policy be equivalent to permanent disability. 
The instruction was not prejudicial in this respect. 

Defendant also contends that the instruction was erro- 
neous in that it permitted the jury to find that there was 
total disability if insured was unable to perform the sub- 
stantial duties of his business or occupation. The evidence 
shows that insured was a farmer; that he was not ac- 
quainted with, was not fitted for, and had no other business 
than that of a farmer. 

The rule as stated by the court is substantially in compli- 
ance with that laid down in Hamblin v. Equitable Life As- 
surance Society, supra, and in Oswald v. Equitable Life 
Assurance Society, 128 Neb. 173, 258 N. W. 41. In the 
Hamblin case it was said (p. 845): “The term ‘total dis- 
ability’ is rarely, if ever, given a strictly literal meaning 
of absolute helplessness or entire physical disability, but 
rather inability to do substantially, or practically, all ma- 
terial acts for the transaction of insured’s business in the 
customary and usual manner. * * * Sound reason and the 
great weight of authority sustain this view.” A like hold- 
ing was made in Oswald v. Equitable Life Assurance So- 
ciety, supra. We think the term “total disability” was 
properly defined as applied to the facts in the instant case. 
If defendant had desired a more definite statement as to 
the meaning of the term “permanent,” a request therefor 
should have been made in proper form. Instructions re- 
fused and given disclose no prejudicial error. 

Defendant complains that the allowance made plaintiff 
for attorney’s fee was excessive. That question is not 
properly before this court. We do not find that the ques- 
tion was called to the attention of the trial court either in 
the motion for a new trial or otherwise. This is a court of 
review, and if it were believed that the court committed 
error in this respect, the matter should have been sub- 
mitted to the trial court for action before bringing the 
question to this court for consideration. 

Finally, defendant complains that the evidence is in- 
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sufficient to sustain the verdict that insured was totally 
and permanently disabled, within the meaning of the 
policies. As heretofore pointed out, it had been determined 
and accepted by Missouri State Life Insurance Company, 
which was in privity with defendant in this case, that total 
and permanent disability had existed. Defendant admitted 
that such condition existed for a period of 15 months and 
made the payments, as provided for in the policies. There 
is nothing in the evidence that shows there has been any 
change for the better in insured’s condition since the 
original allowance of the claim by defendant’s predecessor 
in interest, and the evidence, as a whole, is sufficient to 
sustain the finding that insured is and has been totally and 
permanently disabled from December 12, 1934, to the time 
of trial of this action. 

It is conceded by defendant that, if plaintiff is entitled to 
recover for the disability benefits under both of the policies, 
then she is entitled to recover for the premiums on the 
policies exacted by defendant subsequent to December 17, 
1934, 

The record appears to be free from prejudicial error. 

AFFIRMED. 


INEZ M. KUCERA, APPELLEE, V. CYRIL PELLAN, APPELLANT: 
ANNA PELLAN ET AL., APPELLEES. 
273 N. W. 10 


FILED May 7, 1937. No. 29978. 


1. Vendor and Purchaser: FRAuD. Representations of fair market 
value of the land per acre have been generally regarded as 
mere opinions, or sellers’ statements, and when made to the 
buyer, who had examined the land in the absence of the seller, 
are held not to constitute actionable fraud. 

-. Where representations as to the character 
and condition of the soil were mere expressions of opinion of the 
seller, and the farm was carefully examined by the buyer, who 
was himself an experienced farmer, and the surface indica- 
tions of this land abutting the Platte river told their own 
story, such representations held not to constitute fraud under 
the facts in this case. 
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APPEAL from the district court for Butler county: LOVEL 
S. HASTINGS, JUDGE. Affirmed. 


Coufal & Shaw, for appellant. 
Skiles & Skiles, contra. 


Heard before Goss, C. J., ROSE, GOOD, DAY, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


PAINE, J. 

The plaintiff, Inez M. Kucera, brought action to fore- 
close a mortgage upon a Butler county farm, and a decree 
was entered, finding the amount due on said mortgage to 
be $12,136, with interest at 8 per cent., and directing that 
the premises be sold, as provided therein. A motion for 
new trial was overruled, and defendant Cyril Pellan ap- 
pealed, and charges that the court erred in refusing to 
allow him recoupment on his cross-petition for damages 
caused by the alleged false representations of August A. 
Hayek concerning the value, quality, and character of the 
farm. 

The answer and cross-petition set up by way of cross- 
petition against the plaintiff and August A. Hayek, a co- 
defendant, that Pellan had owned 160 acres in Saunders 
county, Nebraska, for more than 20 years prior to March 
18, 1928, and that on said date the land was of the fair 
market value of $25,520; that Hayek owned a farm in 
Butler county, Nebraska, on the south side of the Platte 
river, which contained when platted 222.5 acres, but actual- 
ly contained only 190 acres, as the Platte river had washed 
away 382.5 acres thereof prior to 1928; that on March 18, 
1928, Hayek came to the Pellan home in Saunders county 
and made a full, thorough, and complete examination of 
their farm, and proposed to purchase their farm for $160 
an acre if the cross-petitioners would purchase his Butler 
county farm at $175 an acre; that at that time Hayek 
represented that the tract contained 220 acres, that it had 
90 acres in cultivation, that it was of good character and 
quality of soil, that the land not under cultivation was all 
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good, fertile, productive land, and could all be cultivated 
and put into crops; that they relied upon these representa- 
tions ; that the parties met on Monday morning, March 19, 
1928, and Pellan executed certain instruments, delivering 
a deed to Hayek in fee simple for a consideration of 
$25,520 for his 159.5 acres, and Hayek conveyed to him his 
Butler county farm for a consideration of $38,500, the 
difference in the price of the two farms being represented 
by the note and mortgage foreclosed in this case; that 
each party retained his own farm for one year, and that 
on March 1, 1929, ecross-petitioner Pellan moved upon the 
farm he had purchased, and that, after experimenting in 
the cultivation of said farm for several years, he discovered 
in 1933 that the representations as to productivity, quality, 
and character of the land were false, and also discovered 
the shortage in acreage, and alleges that, by reason of 
such deficiencies, said land did not have the market value 
that was represented; that prior to the discovery of such 
frauds cross-petitioners paid interest on the mortgage in 
the sum of $3,000, and alleged that he had been damaged in 
the sum of $15,980. 

The cross-petitioners further allege that when Hayek 
learned that the fraud had been discovered he transferred 
his mortgage and note to the plaintiff, who then represented 
herself to be a purchaser for value, without notice or 
knowledge of the fraud; that said Hayek is insolvent, and 
that the plaintiff herein had full knowledge of the fact 
that Hayek had defrauded the cross-petitioners before she 
placed her assignment of mortgage on record, and acted 
with Hayek in attempting to defeat recovery by such 
method, and the cross-petitioners pray that the real estate 
mortgage be canceled and that they recover against the 
plaintiff and Hayek, and each of them, a judgment for 
$15,960, with 6 per cent. from March 29, 1928. 

Cyril Pellan testified that he was born in 1886 on the 
farm which he traded to Hayek, and that when he was 22 
years old he acquired the farm from his father; that since 
the age of 18 he had been afflicted with deafness, and that 
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at the time of this trade he was unable to carry on an 
ordinary conversation; that a schoolhouse is located on 
the Pellan farm in Saunders county, and that the school- 
teacher employed therein was courted by one Steve Macho- 
lan, who on one of his trips to see the teacher told Pellan 
that Hayek had this farm for sale, but the trial court al- 
lowed no evidence to be given as to what Steve said about 
the farm. 

Pellan was interested in getting a larger farm, and two 
weeks after he heard about the farm he drove over and 
saw it for the first time on Saturday, March 17, 1928, on 
which date he drove with Steve along the highway between 
two 80-acre tracts of this farm, and went to see Hayek in 
his bank at Brainard. Hayek told Pellan he wanted $175 
an acre for it. Pellan asked if he would trade farms, and 
he agreed to come over the next day and see Pellan’s 
farm, which he did. After looking it all over, they went 
in the house and Pellan testifies he said to Hayek: “I told 
him I guarantee my land he can plow every foot of land, 
that he can plow every piece of the land except those 
ditches, if he can work them up he can raise a crop too, 
and he told me that his farm is the best land on the bot- 
tom river, that if anybody raise a crop he get a crop, that 
he guarantee a crop every year. * * * He said he was giv- 
ing too cheap, that that land is worth more than $175.” 

Hayek testified that the Pellans with their grown boys 
moved on the Hayek land in March, 1929, one year after 
they had bought it; that they at once began to farm and 
use the land; that the spring they moved on they took 
steps to prevent further washing or erosion of the land; 
that they paid interest on the mortgage given for the bal- 
ance between the farms in 1930 and in 1931, but in 1932 
they did not pay the interest, but gave a chattel mortgage 
to secure the payment. In 1934, six years after they pur- 
chased the land, and five years after they had lived upon it 
and farmed it, and after the petition for foreclosure was 
filed, Cyril Pellan for the first time claimed that he had 
been defrauded. 
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Nearly two days of the trial in the district court were 
spent with a soil expert showing in detail the depth of the 
soil, the kind of soil, the depth to water and gravel, and 
the opinion of the expert on the productivity of such land, 
but counsel for Hayek claims that there is no record in evi- 
dence of any statements or representations ever made by 
Mr. Hayek in reference to the soil or its depth or quality. 

Mr. Hayek did not appeal from the court’s finding of a 
shortage of only 18 acres, considering five acres of an 
island which Hayek had included in his deed. There ap- 
pears to be no dispute that the Pellans had farmed this 
land for five years and made no claim of fraud until after 
they applied for a Federal Land Bank loan and found they 
could not borrow enough on the land to pay out the mort- 
gage in full. The admitted statement made by Mr. Hayek 
at the time the deal was closed was that his land was worth 
$175 an acre. He did not say it could be sold on the market 
for that; he merely, as his counsel says, expressed his 
own belief and opinion that it was worth $175 an acre, 
and it is insisted that the statement at the time it was 
made was substantially correct. The two farms were about 
18 miles apart. The Pellans visited the Hayek farm twice, 
and took with them a neighbor who lived near the Hayek 
farm, and had every opportunity to examine it and to in- 
quire about its value. 

Many Nebraska cases are cited in the brief of defendant 
covering fraudulent sales of every sort, such as cattle 
with pink-eye, fake stocks of goods, a stallion falsely rep- 
resented as registered in France as a Percheron, when it 
was not imported, but raised in the United States, several 
cases involving sales of land which the buyer did not ex- 
amine personally, but relied upon the representations of 
the seller, also cases involving frauds in sales of bonds 
and notes. However, while each case is interesting, yet 
they are not especially helpful when applied to the facts 
in the case at bar. 

This court has held that a statement as to value is 
deemed a mere expression of opinion unless the buyer is 
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a nonresident, or is induced not to make inquiry, or is 
prevented by fraud or device from inspecting the property. 
In this case the buyer had every opportunity to examine 
the farm in Hayek’s absence, and had one year’s time to 
ascertain every fact in relation to it before he moved onto 
the farm. 

Representations of fair market value of the land per 
acre have been generally regarded as mere opinions, or 
seller’s statements, and when made to the buyer, who is 
himself a farmer, and who had examined the land in the 
absence of the seller, are held not to constitute actionable 
fraud. Dresher v. Becker, 88 Neb. 619, 180 N. W. 275; 
Musgrove v. Eskilsen, 127 Neb. 730, 256 N. W. 8838. 

Pellan, the buyer, had been a farmer all his life. There 
was no fiduciary relation existing between the parties in 
any way. Pellan came to Hayek in his bank, saying he had 
heard about the farm, and wished to get a stock farm with 
more acreage than the one he had. Pellan then bought the 
place, and lived on and operated it for five years, and never, 
so far as the record shows, made one word of complaint 
until he was unable to refinance the loan and foreclosure 
was started. 

The trial court found that the evidence failed to show 
a misrepresentation by the seller of material facts about 
the soil, and that the statements were mere expressions of 
opinion, and this has been held not to be a basis of fraud. 
McKibbin v. Day, 71 Neb. 280, 98 N. W. 845; Wustrack v. 
Hall, 95 Neb. 384, 145 N. W. 835; Realty Investment Co. v. 
Shafer, 91 Neb. 798, 187 N. W. 878. In the last case it was 
stated that the defendant’s own testimony shows that he 
was competent to determine for himself the character and 
condition of the land, that it was open to his observation, 
and the surface indications told their own story. In sev- 
eral cases it has been held that, where ordinary prudence 
would have prevented the deception, an action for fraud 
will not lie. 

This court holds that, where representations as to the 
character and condition of the soil were mere expressions 
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of opinion of the seller, and the farm was carefully ex- 
amined by the buyer, who was himself an experienced 
farmer, and the surface indications of this land abutting 
the Platte river told their own story, such representations 
do not constitute fraud under the facts in this case. 

We find no error in the decree of the trial court, and the 
same is hereby 

AFFIRMED. 


LOVENA STUTHEIT SHAGOOL, APPELLANT, V. HENRY L. 
YOUNG, APPELLEE. 
273 N. W. 18 


FILED May 7, 1937. No. 30010. 


Mortgages. Where it appears that a deed absolute on its face was 
intended by the parties as security for moneys advanced, it 
will be decreed to be a mortgage by a court of equity. 


APPEAL from the district court for Nemaha county: 
JOHN B. RAPER, JUDGE. Reversed, with directions. 


Edith Beckman, for appellant. 
Armstrong & McKnight, contra. 


Heard before Goss, C. J., GOOD, EBERLY, DAY, PAINE 
and CARTER, JJ., and LIGHTNER, District Judge. 


CARTER, J. 

Plaintiff brought this suit to obtain a decree declaring 
a certain warranty deed executed and delivered by her to 
the defendant to be a mortgage and for an accounting of 
the rents collected by the defendant while he was in pos- 
session of the property. The trial court held that the deed 
was absolute, subject only to an oral agreement to repur- 
chase with which plaintiff had failed to comply. Plaintiff 
brings the case to this court for review. 

The record discloses that on May 6, 1929, the plaintiff, 
Lovena Stutheit Shagool, was the owner of the property in- 
volved in this action. It also appears that, prior to that date, 
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her husband, John W. Shagool, had been the owner of the 
legal title and had permitted a judgment obtained against 
him to become a lien on the property. On May 6, 1929, an 
execution had been issued and the sale of the property there- 
under was about to be confirmed when plaintiff requested 
a loan from the defendant in order that she might protect 
her interest. Defendant at that time had a first mortgage 
on the property for $300. Defendant agreed to pay the 
judgment and costs under which the property was being 
sold on condition that plaintiff execute and deliver a war- 
ranty deed to him with the understanding that he would 
deed the property back to her whenever she paid the 
amount due him. Defendant thereupon marked the $300 
note paid and returned it to plaintiff and thereafter under- 
took'to collect the rents and to care for the property. The 
record shows that defendant advanced funds to the plain- 
tiff from the rents he had collected and paid certain bills 
and accounts of the plaintiff at her request. Both parties 
state that the transaction was entered into in order that 
plaintiff might save her property. If the deed to the defend- 
ant was absolute, plaintiff had no interest and would be in 
no better position than if the execution sale had been con- 
firmed. The letters between the parties appearing in the 
record clearly show that it was intended that plaintiff 
should have an interest in the property after the giving of 
the deed. We conclude, after a consideration of all the evi- 
dence, that the deed was given to secure defendant for the 
money advanced by him and that it is in fact a mortgage 
and not an absolute deed. The facts of this case bring it 
within the rule announced in Sanders v. Ayres, 63 Neb. 
271, 88 N. W. 526, wherein the court said: “Whether a 
deed absolute on its face is a sale or a mortgage depends 
upon the intention of the parties, and such intention is to 
be gathered from their declaration and conduct, as well 
as from the papers which they subscribed.” See, also, 
Cox v. Young, 109 Neb. 472, 191 N. W. 647. 

The only question left for our determination is the 
amount remaining due the defendant that the deed was 
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given to secure. The record shows that the decree of the 
trial court was modified on June 16, 1936, and the motion 
for a new trial overruled on that date. We will, therefore, 
make the accounting of the amounts at issue between the 
parties as of that date on this appeal. 

There are many items bearing upon the amount due 
which make it quite impossible for us to set out the ac- 
counting in detail in this opinion. The record shows that 
defendant advanced $207.25 to pay the judgment lien on 
the property which, with interest at 6 per cent. to June 
16, 1936, amounts to $295.71. At the same time defendant 
returned a note secured by a mortgage on the property to 
plaintiff in the amount of $300 which, with interest from 
October 13, 1928, amounts to $508.18. Defendant also paid 
taxes amounting to $149.24; for labor and repairs ex- 
pended $207.85; and made cash advances and paid bills of 
plaintiff amounting to $251.75, the total of which is $1,- 
412.73. The record discloses that defendant collected rents 
amounting to $650, for which plaintiff is entitled to credit. 
The trial court allowed an item of $187.89 against the de- 
fendant because of his failure to collect all of the rents 
alleged to have been due. The evidence does not sustain 
this finding of the trial court. We necessarily conclude that 
there remains due and owing to the defendant the sum of 
$762.73, with interest at 6 per cent. per annum from June 
16, 1936. 

The judgment of the district court is therefore reversed, 
with directions to enter a decree of foreclosure on defend- 
ant’s cross-petition in the amount of $762.73, with interest 
at 6 per cent. per annum from June 16, 1936. 

REVERSED. 
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EDWIN D. CLOUGH, APPELLEE, V. ROSE CLOUGH, APPELLANT. 
273 N. W. 31 


FILED May 7, 1937. No. 29981. 


1. Divorce: PLEADING. In an action by the husband, an accusation 
that a wife has been guilty of misconduct, where relied upon 
as a ground of divorce, is not of itself a sufficient basis for a 
charge of cruelty against the husband, if the accusation was 
made in good faith, and with reasonable cause for suspecting 
the wife’s fidelity, even though it was in fact false. 


2. ALIMONY. Upon the granting of a decree of divorce, 
the matter of proper provisions for alimony and adjustment 
of property rights must, of necessity, be determined largely 
from the situation of the parties and the facts as disclosed in 
the particular case. 

8. Record examined and the provisions as made 


by the trial court in this case approved. 


APPEAL from the district court for Dodge county: 
FREDERICK L. SPEAR, JUDGE. Affirmed. 


Mapes, Johnson & Maynard, for appellant. 
Cook & Cook, contra. 


Heard before Goss, C. J., GooD, EBERLY, DAY, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


BLACKLEDGE, District Judge. 

In a divorce action in the district court for Dodge 
county by the appellee, as plaintiff, against the appellant, 
the grounds alleged in the petition were extreme cruelty 
and adultery on the part of the defendant. The defendant 
answered denying the charges of the petition, and herself 
charged cruelty against plaintiff by reason of the charge 
of adultery made in the petition, and prayed that a divorce 
be granted to her. 

The trial court found the charge of adultery not sus- 
tained and granted a divorce to plaintiff on the ground of 
extreme cruelty, allowing the defendant alimony in the 
division of certain property and a further money payment 
in the sum of $4,825. 
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Appellant here complains of that disposition of the case 
upon the grounds that the decree is not sustained by the 
evidence, that the appellant is entitled to a decree of di- 
vorce in her favor on the false charge of adultery made by 
the appellee in his petition, and that the alimony awarded 
is inadequate and was erroneously computed, in that cer- 
tain losses had been charged against the joint accumula- 
tions of the parties, instead of to the plaintiff alone. 

The trial of the case was commenced March 19, 1936, 
and the taking of testimony concluded March 23. The evi- 
dence is preserved in a bill of exceptions of 400 pages. It 
would serve no useful purpose to refer to the testimony in 
detail. We find therein ample evidence to sustain the decree 
in plaintiff’s favor on the ground of extreme cruelty. This 
is one of that class of cases in which the opportunity to 
both see and hear the witnesses as they testify places the 
trial court in a much better position to know the weight 
and credibility that ought to be given to the testimony 
than a reviewing court can possibly be from reading a 
transcript thereof, and we conclude that the decree should 
not be disturbed upon that ground. 

As to the matter of the charge of adultery and the effect 
thereof, the trial court makes no specific reference thereto 
in the decree proper, but finds for plaintiff and places the 
divorce awarded upon the ground of extreme cruelty. The 
trial judge did, however, in a memorandum opinion, give 
his view on that phase of the case, in which this language 
is used: 

“The charge of adultery was not, in my judgment, 
proved by the evidence. However, I do not believe that 
under the law the charge constitutes cruelty which would 
entitle Mrs. Clough to a divorce. The circumstances were 
such that Mr. Clough had a right to believe that his charges 
were true, although not proved to the satisfaction of the 
court, especially in view of his physical condition, which 
doubtless caused these circumstances to assume greater 
significance to him than to a man with full physical and 
mental strength.” 
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The appellant, however, not content with her acquit- 
tance on that charge, seeks to have the making of it con- 
sidered as cruelty upon which the divorce should be 
awarded to her, and cites the cases of McNamara v. Mc- 
Namara, 93 Neb. 190, 189 N. W. 1045, and Sample v. 
Sample, 82 Neb. 37, 116 N. W. 953. We do not find these 
cases to be authority for appellant’s position. There is 
neither claim nor testimony that appellee in this case made 
the charge otherwise than in his petition. There is nothing 
to show that he made it maliciously or in bad faith. He did 
undertake to support it by evidence at the trial. The trial 
judge concluded that the circumstances were such that he 
had a right to believe that his charges were true. In the 
Sample case, the first paragraph of the syllabus is: 

“Whether accusations of infidelity made by one spouse 
against the other constitute extreme cruelty within the 
meaning of the statute must be determined by the facts of 
each particular case. In no case will they be given that 
effect unless they are shown to be either unfounded or 
malicious.” 

In the McNamara case, the second paragraph of the 
syllabus is: 

“A false and malicious accusation of adultery by a hus- 
band against his wife is cruelty, and if, knowing it to be 
wholly unfounded, the husband wilfully makes such accu- 
sation, and is guilty of other acts of cruelty while her ac- 
tion for divorce is pending, such conduct on his part will 
be considered as aggravating former acts of cruelty relied 
upon for a divorce.” , 

Also in the case the charge was made during its pend- 
ency, as a sort of defensive threat, in an effort to induce 
plaintiff therein to abandon her case. Its status and the 
extent to which the court gives it consideration are indi- 
cated by the following language taken from the opinion 
by Sedgwick, J: 

“The defendant, without any ground therefor, as he and 
his counsel now substantially admit, wrote a long letter, 
ostensibly to his lawyer, reciting in detail accusations 
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against his wife. * * * This letter, though ostensibly writ- 
ten to his lawyer, was inclosed in an envelope addressed to 
his wife, and it was received by her. * * * It is urged that 
conduct after the action was begun cannot furnish a ground 
for divorce, but it has been held by courts of high authority 
that to falsely and maliciously charge a virtuous woman 
with crimes of this character, even if those charges are 
contained in the pleading and alleged as a matter of de- 
fense, if wholly unsupported by the evidence, would be 
regarded by the court as cruelty, and as aggravating other 
charges of cruelty relied upon as ground for divorce.” 

The case of Steele v. Steele, 2837 Mich. 639, 213 N. W. 66, 
51 A. L. R. 1186, is very much in point, and there is ap- 
pended in 51 A. L. R. 1188, a note which well covers the 
authorities on the proposition. Also in Berdolt v. Berdolt, 
56 Neb. 792, 77 N. W. 399, this court held, and states in 
the second paragraph of the syllabus: 

“The charges made in a petition in a suit for divorce 
do not furnish proper and forceful grounds to be pleaded 
and urged in the cross-petition in the same action.” 

We conclude that, upon the facts disclosed in the instant 
case, the appellant’s position is not tenable. 

Coming now to the matter of alimony and property dis- 
tribution as determined by the final decree, we have given 
the same careful consideration, as, also, we find, did the 
trial court. For we find that, after the filing of the memo- 
randum opinion April 25, 1936, a decree was prepared May 
21, following which each party by motion made objections 
to certain items and allowances in the matter of the prop- 
erty. These were reconsidered, and the trial judge, at the 
request of both parties, made a personal trip to inspect 
one of the properties on which a mortgage in the sum of 
$9,100 had been charged against plaintiff. A supplementary 
decree was entered July 16. This item was allowed to 
stand, although the court had before been of the impres- 
sion that the security therefor was 160 acres of land when, 
in fact, it was but 80 acres. 

Some minor changes were made, including the allow- 
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ance to appellant of $200 for corn sold, and the transfer 
by deed to her of two out of three Fremont lots. A result 
of this modification was an increase in the amount of cash 
to be paid appellant from $4,700 to $4,825. 

The parties had each been previously married, each had 
children by the former marriage, and there were three 
children by the present marriage. This marriage had ex- 
isted during twenty years, in which time the parties had 
been reasonably prosperous. Before the marriage the ap- 
pellee had acquired 160 acres of land and $5,000 in money 
in addition to farm equipment. During the marriage they 
acquired an additional 80 acres of land valued at $6,000, 
and bonds, stocks and mortgages, so that at the time of 
trial the court valued the actual assets of appellee at $16,- 
950. The court adopted the basis of allowing the appellee 
to retain the land held before the marriage and the $5,000, 
which item is deducted from the above figures, leaving 
$11,950 as the joint accumulations, not including $3,000 
of elevator stock in which each held an equal amount. 
There were also other items considered, and liabilities of 
appellee, bringing the net amount to be divided to $9,400, 
which, on division, gives the appellant the $4,700 before 
mentioned, and was increased to $4,825 on reconsideration. 
The complaint seriously urged here by appellant as to this 
computation is that the court did not charge to appellee 
alone some $6,000 of “losses” but deducted the same from 
the joint accumulations before making the division. Of 
this amount some $3,200 was in loans to the children and 
a nephew of appellant. On one note it was thought a sal- 
vage of $500 might be had. The rest was in apartment 
house bonds, $2,600, and Blair bridge bonds, $1,500. These 
were not entire losses, although worth less than par, and 
what the court did with them, finding the actual value un- 
certain or indeterminable, was to divide them in kind 
equally between the parties and they are not included in 
the items leading to the final amount of $4,825. 

We find that under the circumstances of this case the 
trial court adopted a just and proper basis for adjustment 
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of the property rights of the parties and that its final ac- 
tion in that regard should be approved. 

It follows that the decree of the district court should be 
and it is affirmed. 

Appellant is allowed an attorney’s fee of $100 in this 
court to be paid by appellee. Otherwise, costs herein are 


taxed to appellant. 
AFFIRMED. 


BESSIE MCWILLIAMS, APPELLEE, V. WILLIAM GRIFFIN: SID- 
NEY R. LANG, APPELLANT. 
273 N. W. 209 


Fruep May 14, 19387. No. 29981. 


1. Contracts. Every contract is made with reference to, and sub- 
ject to, existing law, and every law affecting such contract is 
read into and becomes a part of the same. 

The provisions of a city ordinance come within the 
rule above stated. 

8. Bailment. The contract of hiring the use of the automobile in- 
volved in this litigation is to be construed as though it read, 
by express agreement of parties, viz.: Car No. 10, when oper- 
ated under this contract, within the corporate limits of the 
city of Lincoln, and over the public streets thereof, shall never 
be driven in excess of a maximum speed, as follows, “in the 
congested district, fifteen (15) miles per hour; on arterial 
streets outside of the congested district, twenty-five (25) miles 
per hour; on all other streets, twenty (20) miles per hour.” 

4, Evidence in the record examined in the light of the rights 
created by ‘the contract of hiring involved and the obligations 
imposed thereby or flowing therefrom, and held wholly insuffi- 
cient to sustain a judgment against defendant Lang. 


APPEAL from the district court for Lancaster county: 
LINCOLN FROST, JUDGE. Reversed and dismissed. 


Max G. Towle, for appellant. 
Lee Basye, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 
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EBERLY, J. 

Bessie McWilliams instituted this action against William 
Griffin and Sidney R. Lang, to recover for personal in- 
juries received in an automobile accident occurring on May 
4, 1935, in the city of Lincoln, at the bridge across Oak 
creek on North Tenth street. Defendants joined issue, and 
trial was had to a jury resulting in a judgment for plain- 
tiff and against the defendants. From the order of the 
trial court overruling his motion for a new trial, Sidney 
R. Lang alone appeals. 

The case on this appeal turns on the question whether 
the automobile involved in the accident in suit, let by 
Lang to Griffin, was defective, and whether the injuries 
for which plaintiff sues were received by her by reason of 
such defects, which the lessor might have discovered by 
reasonable inspection before letting. The defendant Lang’s 
defense is a general denial, with which is coupled an alle- 
gation “that the injuries and damages sustained by the 
plaintiff, if any, were due to and the result of the careless- 
ness, negligence and unlawful acts of the defendant William 
Griffin and the plaintiff herein, all of which were the 
proximate cause and contributed to the alleged damages to 
the plaintiff.” 

Defendant Lang is engaged in the business of letting 
automobiles for hire. Under his plan of doing business, he 
does not furnish a chauffeur. The party obtaining the car 
provides his own driver. It appears that on the evening of 
May 4, 1935, at about 8:10 p. m., defendant Griffin ap- 
peared at Lang’s place of business and rented car No. 10, 
a Ford coach. On the delivery of this car to Griffin, he 
signed a printed certificate, of which the following is a 
copy: 

“Arcade Rent-A-Ford Co. Phone B1647. Lincoln, Nebr. 
Date, May 4, ’35. This certifies that I have this day 
rented from the above company, Car No. (indicated be- 
low) in good condition. I am a competent driver and 
operator of this make of car, and hereby agree to be re- 
sponsible for said car and to return same to said company 
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in as good condition as when received by me, the ordinary 
wear and tear excepted. I have deposited $4.00 as a guaran- 
tee of good faith in keeping the terms of this contract, 
and agree to pay said company for the use of said car. Fail- 
ure to lock steering wheel makes me responsible in case of 
theft. W. E. Griffin (Signature of lessee) Car No. 10, In- 


surance —————-_, Meter in —————_,, Time in 

Meter out, 21345, Time out 8:10, No. Miles fraveled, 
, Time —————, Amount refunded for gas, oil, 

etc. eo B15502. Net $——_———. Don’t Speed— 


Take No Chances—Safety First. Remember you are re- 
sponsible for this car.” 

The automobile then received by Griffin was a 1933-V-8 
Ford coach, and, as indicated above, was identified as 
“Car No. 10.” It had been purchased by Lang in the middle 
of 1933, and had been used continuously since that time in 
his business. The record discloses that immediately prior 
to this transaction in suit, on April 30, 1935, Albert York 
had rented and driven car No. 10 five miles; on May 1, 
following, witness L. S. Long had rented and driven it 18 
miles; on May 2, 1935, S. Seguin had rented and driven it 
122 miles; on May 3, witness M. L. Lawson had rented 
and driven it 11 miles; and on the same day Vern Thomas 
had rented car No. 10 and had driven it 23 miles. So far 
as disclosed by the record, none of these parties complained 
to defendant Lang of the working of this car. The affirm- 
ative evidence of Lawson and Long is that while they were 
operating this car it functioned properly. Indeed, Lawson’s 
testimony as to an occurrence on May 38, is: “Q. Do you 
remember how far you drove it? A. Well, I was almost 
to Malcolm to a farm out here and turned around and came 
back in. Q. How did the car drive? A. It drove all right 
for me. Q. Were the brakes working? A. They absolute- 
ly was, because I remember when I came in from Abe’s 
Tavern, when I came around the curve there I was going 
55 to 60, and a car came out from the road there and I had 
to stop to keep from hitting him. Q. Did the car shimmy? 
A. It did not. Q. The brakes worked all right, did they? 
A. They sure did.” 
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This car No. 10, prior to being turned over to Griffin on 
May 4, had been inspected by witness Guild, who was an 
employee of Lang. He testified, with reference to car No. 
10: “Q. What did you do to this particular car? A. I 
thoroughly inspected it, changed the oil, filled it with gas, 
tested the brakes up and down the aisle, inflated the tires, 
everything that needed to be done. Q. Was the air the 
same in the tires all the way round, just what it should be? 
A. Yes. Q. Did you know at the time that Mr. Griffin had 
ordered the car for the evening? A. No;I didn’t know that 
he had ordered it. Q. Mr. Lang told you to get it ready 
and have it ready for the evening? A. Yes. Q. And you 
did that? A. Yes. Q. Was the car working all right? 
A. Perfect, so far as I know it was working perfect. Q. 
Did you take the car out and drive it around the street? 
A. I did, around the block.” 

Further, defendant Lang testified that on May 4, before 
it was turned over to defendant Griffin, he personally drove 
car No. 10 to the gas pump and filled it; that the brakes 
were then in good condition, and that there was nothing 
wrong with the accelerator, the spindles, or the steering 
device. 

Car No. 10 was then delivered to defendant Griffin about 
8:10 p. m. The record further discloses that Mr. F. H. 
Benton, who was Griffin’s companion during the events 
which occurred on the evening of May 4, 1935, met Griffin 
at a beer tavern some time after 8:10 p. m., where Griffin 
was then eating. This beer tavern was located at the cor- 
ner of Tenth and N streets in the city of Lincoln, and the 
rented car was then parked outside. Griffin, after a con- 
ference with Benton, called up the plaintiff, who testifies: 
“He * * * said there was another couple with him or going 
to be with him, a Mr. Benton and his girl friend, and he 
wanted to know if I would go along with them for the 
evening; and I said, no, I didn’t think I would because I 
had worked late and was going to take an aspirin and lie 
down. but I said, ‘You can call later and I will see how I 
feel then,’ but instead of calling he (with Benton) came out 
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at about nine” to where plaintiff was living. The plaintiff 
finally consented to go along, and the “girl friend” not ac- 
cepting Benton’s invitation, the party of three then drove 
about the city of Lincoln, with Griffin at the wheel. Plain- 
tiff further testifies: “When we got on Thirteenth street the 
car got in a street car track and that is the first I noticed 
that ‘shimmy,’ it was quite bad; he came to a stop button 
and stopped in order to get it to quit ‘shimmying;’ * * * 
I said it was awful good looking, but it doesn’t seem to 
work so well.” The party continued north to Yost’s café. 
At this place the party drank “more than one bottle of 
near beer spiked with alcohol.” The party then returned to 
the car, “rode up O street west, then started south. on 
Tenth,” and “the car did another shimmy on Tenth for 
almost a block before he (Griffin) could get it straightened 
out again.” After a time the party went out on North 
Tenth street to “Abe’s Tavern,” and when they arrived at 
Abe’s Tavern the party went in and indulged in more beer 
spiked with alcohol. The plaintiff testifies that after they 
had the beer they returned to the car and Griffin again 
took the wheel, the party returning to Lincoln over the 
same road over which they had arrived at the tavern. As 
to the return trip, the plaintiff says: “Well, he seemed to 
drive the car all right as far as I can remember; he parked 
all right, he got out of the parking all right; there was a 
lot of cars out there; he did speed up a little on the way 
back, but that was after we went down that small incline 
and, of course, there wasn’t much farther to go to the turn, 
and Mr. Benton and I both spoke about him not speeding 
because the corner was close. Right then is when he tried to 
slow the car down, and I was watching him and he worked 
the brakes and foot feed and everything trying to slow the 
car down.” Then the car struck the bridge and after that 
plaintiff does not remember anything. This caused the in- 
juries plaintiff sustained. The roadway, a paved street with 
paving some twenty feet in width, turns sharply to the 
south as it approaches the bridge referred to. On the ques- 
tion of speed, plaintiff’s testimony is, in part: “Q. Now, 
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do you know about how fast the automobile was traveling 
at the time you returned from Abe’s Tavern; you have 
ridden in automobiles, have you? A. All my life, practical- 
ly, and I wouldn’t say it was going over 45 or 50. Q. 
About 45 or 50 miles an hour? A. Yes. * * * Q. What, 
if anything, did you say to the driver, the defendant 
Griffin, about the time you approached the curve, if any- 
thing? A. You mean the turn toward the bridge? Q. Yes? 
A. Well, we told him to be careful, that there was a sharp 
turn. Q. You told him that? A. I did. Q. And he was 
going about 50 miles an hour at that time? A. Well, he 
tried to slow the car down. Q. I asked how fast he was 
going? A. Yes.” 

However, four disinterested eyewitnesses of the accident, 
who were not members of this pleasure party, agree on 
their testimony that the car was traveling at the rate of 
60 miles an hour or more as it approached the bridge; 
that the driver continued to feed gas until within 15 feet 
of the bridge, and was then apparently unable to make 
the turn, and crashed into the northeast corner of the 
bridge. All three persons of this pleasure party in the car 
at the time of impact occupied the front seat, with rear 
seat entirely empty when the accident occurred. 

Plaintiff also says in her testimony, as to speed: ‘“Q. 
Didn’t you tell him (Griffin) if he didn’t stop you would 
get out? A. He drove carefully until he got about half 
way between Abe’s and that bridge. Q. Then you think 
the alcohol took hold? A. Then he did speed up, not much. 
Q. Didn’t you say you wanted out of the car if he didn’t 
stop driving so fast? A. No; I told him to be careful be- 
cause we were coming to a turn and it was a short turn. 
Q. Didn’t you say, ‘If you don’t quit driving so fast I will 
get out of the car?’ A. You are misrepresenting it. Q. 
Wasn’t he driving on the wrong side of the road? A. No; 
he wasn’t. Q. And he wasn’t driving in a reckless, care- 
less, negligent manner? A. No; he wasn’t.” 

Defendant Griffin testified as to the cause of the shimmy: 
“I would say it was caused from loose spindles or the car 
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being out of alignment.” Further, “Q. Tell the jury what 
you mean by loose spindles. A. Loose spindles is where 
your wheels, your hub of the wheel fits on the spindle; 
where the wheel is worn that could cause it or the wheels 
being out of alignment.” ‘This conclusion, however, has 
for its sole foundation the fact that a shimmy occurred. 
None of the party, nor any one in their behalf, ever made 
an actual examination of the front wheels to ascertain the 
true facts as to the spindles being loose, or the wheels out 
of alignment. So also, no one testifies that a “shimmy” 
occurred in car No. 10 as they were approaching the Oak 
creek bridge just prior to the impact. Neither is Griffin’s 
testimony entirely clear that the brakes failed at this point. 
Griffin testifies: “When I got within a block and a half 
from the corner * * * and I started breaking it, * * * the 
wheels did lock. * * * The car went straight ahead toward 
the bridge. I couldn’t help myself. * * * I couldn’t turn 
the wheels.” Further, “The brakes wouldn’t work after 
the wheels locked.” Griffin further testified that he was 
traveling about 30 miles an hour when he collided with 
the northeast corner of the Oak creek bridge. 

It also appears in the record, without objection of par- 
ties, that Griffin, on the night of the accident and shortly 
after it happened, was arrested by the city police for 
speeding and reckless driving. The police officer making the 
investigation of the accident, immediately after its occur- 
rence, testified that the radiator of the car struck the north- 
east corner of the bridge almost “head-on;’” and that the 
steel railing of the bridge “was driven through the radi- 
ator and up past the motor and through the dash so that 
there was about two or three feet of railing extended on 
through the dash into the front seat of the car.” 

Witness Fosbury, shop foreman for O’Shea-Rogers Mo- 
tor Company, with an experience as an expert mechanic 
dating back to 1918, who repaired the wrecked car, ex- 
amined car No. 10 the next day, and personally superin- 
tended the work of repairing it, and whose competency 
as an expert is not questioned, testified, in part, as to the 
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condition of the car: “The car had hit a post on a bridge 
just left of the center of the car (radiator) ; * * * the blow 
was just a little bit to the left although just about as close 
to the center as you could get it. It tore the radiator and 
motor and cylinder head and water pump and the hood and 
the cylinder block and all that stuff, it just mashed it up, 
mangled it up, it cut the radiator right in two; the radi- 
ator was damaged, the motor was damaged, the glass and 
doors, the frame, the bumper, the front spring, it really 
was a very bad wreck, showing a very, very hard blow. 
* * * Q. Tell the jury from this examination whether or 
not you found anything wrong at all with the mechanism 
or brakes on this car? A. In making an estimate of this 
description I would just like to explain what we do. We 
have to check over everything on the car because when a 
car is completed in our shop it has to go out and be guar- 
anteed, and if anything isn’t right about it in the eyes of 
the firm I was responsible. In this particular case here we 
checked up the rear end, the front end, tested the spindles 
and the brakes all the way through to know what we would 
have to do in the way of repairs. * * * I did this myself 
because I made up the estimate; none of the wheels were 
damaged in any way, this blow came in between the wheels; 
the spindles were all right, there were no unduly worn 
parts that we could see needed rebushing or rebuilding, 
anything like that; there were no bad parts there at all 
along that particular line, the wreck was all in the center 
of the chassis, rather than on the outside. Q. The brakes 
were all right, too? A. Yes, sir. Q. The tires were all up? 
A. Yes, sir. Q. Did you ever hear of what they call a car 
shimmying? A. Yes, sir. Q. You know what kind of an 
experience that is when an automobile does that? A. Cer- 
tainly. Q. Sort of a vibration in the front wheels? A. 
Yes, sir. * * * Q. Could you find anything the matter with 
this Ford that would make it even possible for the wheels 
to lock? A. No, sir. Q. Could you find anything indicat- 
ing any defective or worn parts that would cause it to re- 
fuse to turn? A. No, sir.” 
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On the subject of the “shimmy,” this witness testified, 
in part: “Q. What ordinarily causes that? A. There are 
two different types of shimmy; one is a shimmy and the 
other a road ramp; a car traveling from ten to twelve 
miles an hour will have what we call a shimmy; that is, 
the front wheels moving back and forth sideways. As you 
gain speed all that shimmy leaves and around 45 on up, 
depends on the condition of the car, we get what people 
term a shimmy, but it is really a road ramp, really an un- 
balance of the front wheels, causes the car to go down the 
street like this (indicating with hands), and makes the 
car shake considerably. As a rule that out balance with 
the wheels shows up most distinctly at 62 miles an hour. 
If the wheels are badly out of balance or something is 
badly wrong it may come in about 50 on up. As you in- 
crease the speed from 62 to 65 the unbalance leaves. Q. 
Isn’t it true also that this is sometimes caused by a differ- 
ent amount of air in the two front tires? A. Yes. Q. Does 
the shimmy of an automobile come from the operation on 
a straight-a-way or can it come on a curve as well? A. As 
a rule when you go around.a curve, particularly at high 
speed, you naturally throw the wheels again out of balance 
and the two out of balance seem to offset each other and 
you generally do away with road ramp going around a 
corner.” 

Plaintiff also introduced in evidence the traffic ordinance 
of the city of Lincoln, in force at the date of the accident. 
Section 517 thereof, reads as follows: 

“Speed Regulated. Motor vehicles shall be driven at a 
rate of speed that is reasonable and proper having regard 
for the traffic and roadway and the condition of the street, 
and shall at all times be under the control of the driver. 
The maximum rates of speed shall be as follows: In the 
congested district, fifteen (15) miles per hour; on ar- 
terial streets outside of the congested district, twenty-five 
(25) miles per hour; on all other streets, twenty (20) 
miles per hour. It shall be unlawful for any person to 
operate a motor vehicle at a greater rate of speed than 
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herein set forth, or in violation of any of the provisions 
hereof.” Appropriate penalties are provided for its viola- 
tion. 

We have thus quoted at length from the record testimony 
which, in view of the undisputed physical facts, establishes 
as a matter of law the character of the transaction in suit 
to be one wholly insufficient to sustain the judgment ap- 
pealed from. 

The accident occurred within the corporate limits of the 
city of Lincoln, on the public streets thereof. The entire 
transaction was within the purview of the public ordinance 
of that city in evidence, and its terms were applicable 
thereto. The transaction presented to us was a bailment, a 
letting of the automobile for hire by Lang to Griffin. It in- 
volved a contract of hire, partly in writing, partly oral. 
It contained, or at least justified, the implied inference 
that Griffin might use the automobile hired for the pur- 
pose of carrying other persons as passengers, either as 
guests, employees, joint adventurers, or otherwise. It is 
also to be conceded that this contract of bailment, im- 
pliedly at least, warranted that the thing bailed “is of a 
character and in a condition to be used as contemplated 
by the contract.” 7 Am. & Eng. Ency. of Law (2d ed.) p. 
306. See, also, Williamson v. Phillipoff, 66 Fla. 549, 64 So. 
269; Collette v. Page, 44 R. I. 26, 114 Atl. 136. 

The contract must also be deemed to render applicable 
the following rule: “There is on the part of the hirer an 
implied obligation not only to use the thing hired with due 
care and moderation, but also not to apply it to any other 
use than that for which it was hired; and if the hirer of an 
animal or other chattel, without the consent of the letter, 
uses it for a different purpose or in a different manner 
from that contemplated by the contract of hiring, or in any 
other way transcends the contract, and the thing hired is 
lost, destroyed, or injured while being so used, the hirer is 
liable absolutely, although without fault.” 7 Am. & Eng. 
Ency. of Law (2d ed.) p. 312. 

It thus appears in the present case that the terms and 
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obligations of this contract of hiring are determinative of 
the liabilities of the hirer. In this connection, it is settled 
that the laws which subsist at the time of making a con- 
tract, and where it is to be performed, enter into and form 
a part of it, as if they were expressly referred to and in- 
corporated therein. This principle embraces alike those 
which affect its validity, construction, discharge, and en- 
forcement. 138 C. J. 560; 6 R. C. L. 855, sec. 243; Von Hoff- 
man v. City of Quincy, 4 Wall. (U. S.) 535; Walker v. 
Whitehead, 16 Wall. (U. S.) 314. 

A contract is not merely what the parties expressly 
stipulate. It is that also which the existing laws of the 
county where the contract is made annex to it at the time 
when it was formed. Ogden v. Saunders, 12 Wheat. (U. 
8.) 213; Bronson v. Kinzie, 1 How. (U.S.) *311. See, also, 
Farmers & Merchants Bank v. Federal Reserve Bank, 262 
U. 8. 649, 43 Sup. Ct. Rep. 651; Fidelity State Bank v. 
North Fork Highway District, 35 Idaho, 797, 209 Pac. 449; 
State v. Klein, 68 N. Dak. 514, 249 N. W. 118; Gregg School 
Township v. Hinshaw, 76 Ind. App. 508, 182 N. E. 586; 
Maxwell v. Eddy Paper Co., 232 Mich. 356, 205 N. W. 111; 
Anderson v. Miller Scrap Iron Co., 169 Wis. 106, 170 N. W. 
275. 

Every contract is made with reference to, and subject to, 
existing law, and every law affecting the contract is read 
into and becomes a part of the contract. This is true be- 
tween individuals dealing between themselves by contract, 
and it is also true between individuals and the government. 
Cobbs v. Home Ins. Co. of New York, 18 Ala. App. 206, 91 
So. 627; People v. Levitt, 145 Misc. 621, 260 N. Y. Supp. 
458; Walker v. Whitehead, 16 Wall. (U. S.) 314; City of 
Henderson v. Henderson Traction Co., 200 Ky. 183, 254 S. 
W. 332; 13 C. J. 560. 

The foregoing rules were early adopted, and have been 
consistently applied and followed, in this jurisdiction. 
Watkins & Co. v. Kobiela, 84 Neb. 422, 121 N. W. 448; 
American Surety Co. v. School District, 117 Neb. 6, 219 N. 
W. 583. 
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Furthermore, this court is committed to the doctrine that 
city ordinances come within the rules just stated. Gerner 
v. Church, 43 Neb. 690, 702, 62 N. W. 51; 13 C. J. 561. 
Thus, in Gerner v. Church, supra, in an action upon a sub- 
scription contract, after a discussion of the authorities, we 
held: “These authorities recognize the doctrine that the 
ordinances of a city are within the rule that the law of the 
place where the contract is made enters into and becomes 
a part of such contract when the subject-matter of the 
contract is within the legislative jurisdiction of the city 
council. If the ordinances of the city of Lincoln had pro- 
hibited the erection of a wooden building where the opera 
house is situate, and the contract between Gerner and 
Church & Oliver had expressly provided that the latter 
should erect a wooden theatre on the site now occupied by 
the opera house, it certainly cannot be questioned that 
neither of the parties to such contract could have enforced 
it against the other. The contract in suit between the par- 
ties does not by its terms require Church & Oliver to erect 
a building of the character prohibited by the ordinances 
of the city; but the ordinances of the city were as much a 
part of Gerner’s contract with Church & Oliver as if they 
had been written therein. In other words, the contract 
should be construed as though it read that Gerner would 
pay to Church & Oliver $200 when they erected an opera 
house covering a space of ground 100 x 142 feet on the site 
named, in accordance with the ordinances of the city of 
Lincoln regulating the construction of such buildings.” 
This pronouncement is in line with the weight of au- 
thority. Wright v. Computing Scale Co., 47 Wash. 107, 91 
Pac. 571; Citizens Ins. Co. v. Barnes, 98 Fla. 983, 124 So. 
722; Dollman v. Pauley, 202 Ind. 387, 174 N. E. 729; Kan- 
sas City to use of Kansas City Hydraulic Press Brick Co. v. 
Youmans, 213 Mo. 151, 112 S. W. 225; Equitable Bldg. & 
Loan Ass'n v. Wolfangle, 111 Cal. App. 119, 295 Pac. 388; 
Briody v. De Kimpe, 91 N. J. Law, 206, 102 Atl. 688; City 
of Milwaukee v. Raulf, 164 Wis. 172, 159 N. W. 819. 

In the instant case the contract of hiring was made in 
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Lincoln, Nebraska, by residents thereof, and concerned 
“car No. 10” then located therein, and delivered to the 
hirer, under the terms of the agreement, within the limits 
of said city for immediate use, and for return on the com- 
pleting of the use contracted for to the garage from which . 
delivery was made. It necessarily follows that a portion 
of the use contracted for and in the contemplation of the 
parties would take place within the corporate limits of the 
city of Lincoln. At least as to that use the doctrine an- 
nounced in Gerner v. Church, supra, would be applicable 
and determinative of all rights involved in the contract of 
hiring. This contract of hiring would thereby be construed 
as though it read, by agreement of parties, “car No. 10” 
when operated under this contract of May 4, 1935, within 
the corporate limits of the city of Lincoln, should never be 
driven in excess of a maximum speed, as follows: ‘In the 
congested district, fifteen (15) miles per hour; on arterial 
streets outside of the congested district, twenty-five (25) 
miles per hour; on all other streets, twenty (20) miles per 
hour.” 

Appellee cites as controlling, and relies on, Milestone 
System v. Gasior, 160 Md. 131, 152 Atl. 810, and similar 
precedents. We quote from the Gasior case, viz.: “If one en- 
gage in the business of letting, for a reward, to the public 
automobiles to be used and driven by the hirer, with or 
without guests or passengers, according to his pleasure, 
the success of the enterprise depends upon the immediate 
command of automobiles for instant, safe, and satisfactory 
use while hired; and there is so much danger involved to 
the class which hires, and to those who are the occupants 
of the automobiles they have rented, if the automobiles 
be not in reasonably safe condition for the normal pur- 
poses to which they may forthwith be put while let, that 
the law, notwithstanding some dissent, casts upon the let- 
ters of the use of automobiles the affirmative duty to know 
that the automobile rented is in fit condition for the pur- 
poses for which it is to be at once used.” 

Applied to the instant case, the words, “for the normal 
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purposes to which they may forthwith be put while let,” 
limit, within the city of Lincoln, the use of the rented au- 
tomobile to a speed of not to exceed 25 miles an hour. Im- 
mediately preceding the accident in suit, car No. 10 was 
being driven over the streets of Lincoln, according to plain- 
tiff’s own testimony, at a speed of from 45 to 50 miles an 
hour, and the slowest speed, even at the instant of impact 
with the Oak creek bridge, is stated by plaintiff’s witness 
as “380 miles an hour.” These circumstances, in view of 
all the evidence in the record, negative liability on part of 
defendant Lang. 

As bailor, under the facts in this case, he is not liable 
for injuries to a third person by the bailee’s negligent use 
of the property bailed. Fisher v. Fletcher, 191 Ind. 529, 
133 N. E. 834; Robinson v. Bruce Rent-A-Ford Co., 205 
Ja. 261, 215 N. W. 724; Hartley v. Miller, 165 Mich. 115, 
130 N. W. 386; Eklof v. Waterston, 1382 Or. 479, 285 Pac. 
201. 

There is no evidence in the record that this automobile 
was defective so as to be dangerous to the public, or to the 
occupants thereof, when it was being operated at a lawful 
speed within the limits of the contract. In fact, the follow- 
ing evidence introduced on behalf of plaintiff is uncontro- 
verted on that subject: “Q. What did you do,—how fast,— 
first, I will ask you if you drove up Eleventh street first? 
A. Yes. Q. After you left the place where Mrs. McWil- 
liams lived? A. Yes, sir. Q. And how fast did you drive 
along in there? A. Twenty—twenty-five miles an hour. 
Q. And did you,—was there anything that called your at- 
tention,—how did the car operate along there? A. It 
worked all right along there.” The evidence is also without 
dispute that, when this automobile was driven north on 
Tenth street in a careful manner over the portion of the 
street where later the accident in suit occurred, no acci- 
dent happened, and no structural or mechanical defect 
was developed. It was only on the return trip over the 
same road, made at a speed far in excess of that contem- 
plated by the contract of hiring, that it is claimed that 
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the wheels locked and thereafter the brakes failed to work. 
There is no evidence in the record from which the conclu- 
sion may be drawn that car No. 10, when driven at the 
rate of 25 miles an hour, was ‘“‘defective’”’ in the sense of 
being dangerous to the public or to the occupants thereof. 
Carroll v. Minneapolis Drive Yourself System, 206 Wis. 
287, 239 N. W. 501. 

It is also to be noted that plaintiff maintains this action 
strictly in the capacity of a “guest.” The statute defines 
“suest” as any passenger or person riding in a motor 
vehicle as a guest, or by invitation, or not for hire. Section 
39-1129, Comp. St. Supp. 19338, provides: “The owner or 
operator of a motor vehicle shall not be liable for any 
damages to any passenger or person riding in said motor 
vehicle as a guest * * * unless such damage is caused by 
the driver of said motor vehicle being under the influence 
of intoxicating liquor or because of the gross negligence 
of the owner or operator.” Recovery is not sought in this 
case as against Lang on the basis of Griffin being under 
the influence of intoxicating liquor. In Heesaker v. Bosted, 
131 Neb. 42, 267 N. W. 177, where the capacities of owner 
of the car and operator thereof were united in a single 
individual, and the defect charged was the presence of a 
defective boot around a defective tire, which was charged 
_ to be the cause of a blow-out which occasioned the accident, 
this court, in effect, adjudged the case within the protec- 
tion of the guest statute so as to require proof of gross 
negligence to sustain recovery. In the present case, Lang 
is the owner and Griffin is the operator of the car, and the 
question here presented is whether in this case, under this 
statute, the evidence must establish gross negligence on 
part of Lang to support the judgment entered against him 
in this case. A careful consideration of all the evidence in 
the record leads inevitably to the conclusion that gross 
negligence is not established. But this question may not be 
deemed necessary to a proper disposition of the case. Even 
if we assume that the guest statute is inapplicable, and 
that the payment of the consideration of the contract of 
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hire of this automobile by Griffin be deemed to be made as 
to Lang in part in behalf of McWilliams, and thus to re- 
move the transaction from the provisions of the statute re- 
ferred to, the plaintiff would thereby become but a sharer 
of the permissive use obtained by virtue of the agreement 
entered into with Lang, subject to its limitations as well 
as entitled to a performance of its obligations. As we have 
seen, the evidence in the record as an entirety, considered 
in the light most favorable to plaintiff, wholly fails to 
establish any default on the part of Lang in the perform- 
ance of this contract of hiring, in view of the limitations of 
the traffic ordinance necessarily implied. 

It follows that the judgment entered by the district 
court in this case against defendant Lang is not supported 
by the evidence in the record, and is erroneous. Therefore, 
such judgment is reversed, and as to defendant Lang the 
action is dismissed. 

REVERSED AND DISMISSED. 


ALBERT KRUG ET AL., APPELLEES, V. JOHN HOPKINS, SHERIFF 
OF DOUGLAS COUNTY, APPELLANT. 
273 N. W. 221 


FILeD May 14, 1937. No. 29908. 


1. Taxation: DisTRESS WARRANTS. When a distress warrant is 
issued by the county treasurer to collect unpaid personal taxes, 
under section 77-1916, Comp. St. 1929, the sheriff proceeds in 
the same manner as upon an execution from justice court. 
Comp. vi 1929, sec. 77-1920. 

Sales under distress warrants must be made 

by the ‘sharitt in strict accordance with the statute (Comp. St. 

1929, sec. 21-1617), and title passes to the purchaser from the 

sheriff, without the sanction or confirmation of a court. 

: There is a legal presumption that the official 

acts of the sheriff in selling personal property under a distress 

warrant are properly and rightfully done. 

: If the sheriff, in making a sale under a 
distress warrant, receives no bid which in his judgment is ade- 
quate under all the circumstances, he may either postpone the 
sale or make a return and secure an alias distress warrant. 
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APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Reversed and dismissed. 


James T. English and Jack W. Marer, for appellant. 
Ziegler, Dunn & Becker and D. L. Manolt, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and MESSMORE, District Judge. 


PAINE, J. 

The district court granted an injunction to prevent the 
sheriff from selling certain personal property under five 
alias distress warrants issued by the county treasurer for 
unpaid personal taxes. The trial court also directed the 
sheriff to accept money in payment of alleged bids at a tax 
sale in the amount of $845 and to issue bills of sale to such 
purchasers. Motion for new trial being overruled, the 
sheriff of Douglas county appeals. The three errors relied 
upon for reversal are: That the decree is erroneous, is 
contrary to the evidence, and contrary to law. 

It is stated in the brief of the appellant, as well as in 
the argument, that counsel have been unable to find any 
decision wherein the specific questions raised have been 
decided by this court, and, further, that increasing sales 
on distress warrants make it important that the appellant, 
sheriff of Douglas county, may know his exact status in 
conducting such sales. Therefore, while we cannot set out 
all the facts at length as they appear in the pleadings and 
bill of exceptions, yet we will give very briefly the evidence 
upon which this decision will be based. 

The county treasurer issued and delivered to the sheriff 
the five distress warrants, attached as exhibits, for unpaid 
personal taxes. The sheriff, on the day he received them, 
levied upon the personal property described -in each, and 
thereafter advertised the said personal property for sale 
by posting five notices, in conspicuous places in the pre- 
cinct, that he would sell the said personal property at 10 
a. m., February 19, 1936. On said date the sale was opened 
at the time and place stated. Two deputy sheriffs were 
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present. One of them testified, on page 90 of the bill of 
exceptions, as follows: “Q. What did he do in connection 
with the sale? Did he say it was a final sale, or did he say 
something else? A. At the conclusion of those remarks he 
said—he said, ‘There will be no sale here unless bids are 
adequate, and unless the bids are sufficient to at least take 
care of the taxes involved.’ ” 

About 11 a. m. the officer adopted the usual auctioneer 
methods and, taking up the sale of the property represented 
by each distress warrant separately, he finally received 
five bids, as follows: 

1. Penny Arcade, with building and all machines com- 
plete; Laughing Gallery building, complete; bid by Alfred 
Krug, $25; taxes due, $209.14. 2. Merry-Go-Round, com- 
plete, with building; “Whip” and eight cars, complete; 
Airplane, with planes, complete; Swanee River, complete, 
less boats; Fun House building and devices, complete; 
Stadium building, complete; Knock-out building, complete; 
Tumble-Bug, with cars, comptroller and motors, complete; 
bid by Alfred Krug, $500; taxes due, $6,714.68. 3. Bath- 
house, pool, diving boards and all equipment, complete; 
bid by Alfred Krug, $250; taxes due, $1,011.85. 4. Cater- 
pillar Ride, complete; bid by Abe Slusky, $10; taxes, 
$387.94. 5. Scooter, with 12 cars, equipment and building, 
complete; bid by Abe Slusky, $60; taxes, $352.62. 

The deputy sheriff, conducting the same, then announced 
that there was no sale, as the bids were inadequate. No 
bidder offered or paid any money, or made any protest to 
this public announcement, and the officer made the follow- 
ing return on each writ: “I did at 10 a. m. on the 19th 
day of February, 1936, offer the above described personal 
‘property for sale and the bids being insufficient and as 
the property was inaccessible for inspection by prospective 
bidders on account of snow to the depth of three to four 
feet, and being unable to readvertise and sell within the 
life of this writ, the same is returned without further ac- 
tion. Copy of above mentioned notice herewith returned.” 

There also appear as exhibits in the bill of exceptions the 
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five alias distress warrants issued by the county treasurer 
under date of February 25, 1936, under which another sale 
was legally advertised by the sheriff for March 12, 1936, 
against which sale appellees prayed for restraining order, 
which was granted by the district court, and this brings the 
entire proceeding before us for examination and decision. 

The decree of the trial court states that the properties 
were “knocked down” and sold to the highest bidders, and 
that bills of sale shall be given the bidders by the sheriff, 
who is enjoined from further selling of said properties for 
taxes on the alias distress warrants. 

The appellees insist that the sheriff was compelled to ac- 
cept the highest bid made on February 19, 1936, and that 
inadequacy of such bid, in reference to the taxes due there- 
on, or the disparity between the bid and the market value 
of the property, should not be considered by the sheriff, 
and does not invalidate the sale. 

The argument in support of this contention by appellees 
includes the following typical paragraph: “A solution of 
the case at bar presents no serious difficulty once we grasp 
the principle underlying distress warrant sales. In the final 
analysis the chief purpose of such a sale is to restore 
property to the tax rolls. Once taxes on property have ac- 
cumulated to a point where the taxpayer is neither willing 
nor able to pay them, it may be said that such property 
has ceased to have existence and for the purposes of state 
revenue has become wholly unproductive. The state derives 
no further benefit from it. A tax sale is the answer to this 
predicament: the property by virtue of the sale is, so to 
speak, revived and once more put into circulation as a 
source of revenue to the state.” 

Several citations of cases involving sales of real estate 
given in support of appellees’ theory are not controlling 
when applied to sales of personal property under distress 
warrants. , 

The process of distress warrants for the collection of 
taxes is a summary remedy provided by statute, which was 
in use in all the Colonies before the Revolutionary war, 


' 


772 NEBRASKA REPORTS [VoL. 132 
Krug v. Hopkins 


and has always been held to constitute due process of law. 
“A distress warant is in the nature of an execution, and 
therefore seems at first blush a very arbitrary process, 
since it issues, under most of our tax laws, without any 
previous judicial determination of liability. * * * ‘This 
method of collecting taxes is as well established by custom 
and usage as any principle of the common law. * * * In- 
deed, it is necessary to the existence of every government, 
and is based upon the principle of self-preservation.’” 
2 Cooley, Taxation (3d ed.) 849. 

There is, therefore, a very clear distinction between 
claims of the government for taxes and the claims of indi- 
viduals, for all admit that the collection of taxes may be 
carried out by summary methods of proceeding, and it is 
even held that in the case of bulky articles of personal 
property a distress for taxes is good as against the tax- 
payer if made without an actual seizure of the property. 
Such sales under distress for taxes are limited to sales of 
personal property. 26 R. C. L. 383, sec. 340; Den v. Ho- 
boken Land & Improvement Co., 18 How. (U. S.) 272, 15 
L. Ed. 372. 

A tax is a lien on property only so far as expressly made 
a lien by the statute, and is limited to the property owned 
when the tax accrued. There is an important difference 
between a lien for real property taxes and for personal 
property taxes, for the lien on real property attaches only 
to each particular tract for the portion of the tax assessed 
against it, while in the case of personal property the lien 
for taxes is not confined to the specific articles assessed, 
but attaches to every variety of the personal property of 
the taxpayer, even where the property would be exempt 
from ordinary levy and sale. 26 R. C. L. 388, sec. 347; 61 
C. J. 1041; Comp. St. 1929, sec. 77-1916. 

Taking up the law of Nebraska, we find the paragraph 
of our statute relating to the question involved was first 
enacted as chapter 73, Laws 1903, and took effect Septem- 
ber 1, 1903. It is section 77-1920, Comp. St. 1929, reading 
in part as follows: “When any goods and chattels have 
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been taken on any distress warrants, they shall be returned 
to the owner by the officer having distrained them immedi- 
ately upon payment of the taxes due with interest and 
costs, but upon such owner’s refusal or neglect to make 
such payment, or to give a good and sufficient bond for the 
delivery of the goods and chattels, the officer distraining 
shall keep them at the expense of the owner and shall give 
notice of the time and place of their sale within five days 
after the taking, in the same manner as upon execution 
in justice court. * * * Any surplus remaining above the 
taxes, charges of the keeping and fees for sale, shall be 
returned to the owner, and the treasurer shall on demand 
render an account in writing of the sale and charges.” 
Procedure upon a sale upon a second execution in justice 
court is set out in section 21-1621, Comp. St. 1929. 

The law directs that the sheriff shall proceed in the 
same manner as upon execution sales. “The distinction 
between execution sales and judicial sales has been con- 
sistently maintained in those jurisdictions in which execu- 
tion sales are not required to be reported to the court for 
confirmation or approval. Sales under execution are made 
by an officer required by law to give bond and good se- 
curity for the faithful discharge of his duties. * * * The 
law is the officer’s only guide, and his sales are perfect and 
complete, and the title passes to the purchaser without the 
sanction or confirmation of a court.” 10 R. C. L. 1288, sec. 
83. See, also, 23 C. J. 615; Boynton v. Brown, 164 S. W. 
(Tex. Civ. App.) 898; 51 C. J. 120; In re Courthouse of 
Okmulgee County, 58 Okla. 683, 161 Pac. 200. 

It is the opinion of this court that, in conducting a sale 
under a distress warrant, the sheriff has entire discretion 
as to the details of conducting the sale, providing he follows 
all of the requirements of the statute. 

In one of our very early cases, this court said, in an 
opinion by Judge Cobb: “On the other hand, in the absence 
of a positive statute requiring it, it has never been the 
custom anywhere, in cases of sales made on writs of fi. fa. 
or execution sales, as distinguished from judicial sales 
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proper, to report them to the court for its approval or dis- 
approval of the manner in which such sale has been made.” 
Bachle v. Webb, 11 Neb. 423, 9 N. W. 473. 

This is true in the case at bar because the sheriff gets 
his authority by virtue of the distress warrant alone, and 
is guided in making his sale by the statute, section 77- 
1920, Comp. St. 1929, rather than by the court. In a ju- 
dicia] sale the sale must be reported to, examined by, and 
confirmed by, the court. On the other hand, when the 
sheriff is satisfied with the bid made at a sale under a 
distress warrant, he has the sole jurisdiction and power to 
complete the sale. 

“The sheriff has a materia] advantage over an ordinary 
litigant, in the legal presumption that the official acts of 
a sworn officer, done in the execution of his duty, are prop- 
erly and rightfully done. * * * His adversary is always 
handicapped by the onus probandi, the necessity of over- 
coming the presumption in favor of the sheriff, and is 
therefore at a serious disadvantage.” Murfree, Sheriffs, 
sec. 925, 

Discretion, when vested in an officer, does not mean ab- 
solute or arbitrary power. It must be exercised in a rea- 
sonable manner, and not maliciously, wantonly and arbi- 
trarily to the wrong and injury of another. This rule is 
applicable to all officers who are called upon to perform 
functions in their nature quasi judicial while acting within 
their jurisdiction and the legal scope of their powers as 
fixed by law. Taylor v. Robertson, 16 Utah, 330, 52 Pac. 1. 

It is the intention under distress warrant sales that the 
taxing authority receive at least the tax, penalties and 
costs, for the officer should not sell property levied on for 
a grossly inadequate or a merely nominal price, but should 
return the writ with a statement that the property was 
not sold for want of bidders, or should postpone the sale. 
Where a sale is adjourned, bids made prior to such ad- 
journment are impliedly rejected. 10 R. C. L. 1311, sec. 
108. 

In a California case the court was asked to set aside for 
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gross inadequacy of price a tax sale made of moving pic- 
ture equipment for $83.69 to cover taxes of $80.69. It ap- 
peared that the plaintiff had leased sound equipment of 
the value of $1,500 to T. Miwa for a term of years, which 
he installed in the Lyceum Theatre in Fresno. The lease 
gave him possessory right and required him to pay taxes, 
which he failed to do. The defense was that property could 
not be sold for taxes which had not been assessed to its 
true owner. In the opinion we find this statement: “We 
do not believe that the price which was bid and paid can 
be controlling in cases of this kind. The law contemplates 
that the selling price shall at least equal the tax, penalties 
and costs. The sale is for the benefit of the taxing body 
and it is expected that the price will bring it out whole. 
This is the first concern in tax sales, and not that the owner 
receive the reasonable value of his property.” RCA Photo- 
phone Co. v. Huffman, 5 Cal. App. (2d) 401, 42 Pac. (2d) 
1059. 

_ Other cases may be cited which, although not strictly in 
point, tend to support this decision. DeMoulin Loan & In- 
vestment Co. v. McLain, 107 Neb. 858, 187 N. W. 123; Con- 
way v. Nolte, 11 Mo. 52; Shaw v. Potter, 50 Mo. 281; 
Hooper v. Castetter, 45 Neb. 67, 63 N. W. 185; Weber 
Showcase & Fixture Co. v. Kaufman, 45 Ariz. 397, 44 Pac. 
(2d) 158. 

In the conduct of such a sale the property must be sold 
openly and to the highest bidder, and the officer is re- 
sponsible for seeing that opportunity be given for competi- 
tive bidding, and if for any good and sufficient cause he 
decides to adjourn the sale to a later definite time, it is 
proper, and if he does not exceed the authority conferred 
upon him by the distress warrant, he is fully protected in 
all of his doings thereunder. 27 Am. & Eng. Ency. of 
Law (2d ed.) 815. , 

Statutory proceedings governing the sale of personal 
property must be strictly followed by the officers. This 
covers the giving of the notice required by statute, the 
time and place and conduct of the sale, and for any good 
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and sufficient reason the officer may adjourn the sale from 
time to time, which adjournment must be for a definite 
time, and if for any reason the first sale failed, the officer 
may again seize the property and sell the same. 61 C. J. 
1050. 

In Stuard v. Southern Engine & Boiler Works, 100 Miss. 
895, 57 So. 218, a tax collector sold an entire sawmill 
plant worth several thousands dollars for $54 taxes against 
it. In declaring this sale to be void, the court said: “It 
would have been very easy for the tax collector to have 
sold some part of this machinery, which would have brought 
this small amount of taxes, without sacrificing the whole 
mill plant by such a sale. * * * The disproportion is so 
shocking that the sale must be held to have been in excess 
of the power of the tax collector to sell.” 

“How far he might, from a regard to the defendant’s 
interests, be required or authorized to postpone a sale 
where the goods would be palpably sacrificed, is another 
question; but as to the plaintiff in the execution, it is clear, 
that unless the sheriff is guilty of fraud or neglect, he is 
not answerable for merely proceeding to the sale of the 
goods as required by his writ, though they bring an inade- 
quate price.” Lynch v. Commonwealth, 6 Watts (Pa.) 495, 
31 Am. Dec. 490. 

Questions similar to those involved in this case have 
been before courts in Porter v. Yakima County, 77 Wash. 
299, 187 Pac. 466; Brooks v. Rooney, 11 Ga. 423, 56 Am. 
Dec. 430; Lantron v. Jos. Greenspon’s Sons Iron & Steel 
Co., 70 S. W. (2d) (Tex. Civ. App.) 247; Bull v. Gowing, 
87 N. H. 75, 174 Atl. 58; and in Wilberg v. Yakima County, 
182 Wash. 219, 231 Pac. 931, 41 A. L. R. 184, there are 
set out six rules governing the proper manner for the sale 
of personal property on tax liens. 

As was said in effect in J. K. Lumber Co. v. Ash, 104 
Wash. 388, 176 Pac. 550, the law was complied with in the 
matter of assessment and sale and everything that it pro- 
vided for was done. All the notices required were given. 
The proceedings appear to be as contemplated by statute, 


VoL. 132] JANUARY TERM, 1937 TTT 
Krug v. Hopkins 


and there is no reason for this court to read into the law 
requirements not there. To do so would tend to make the 
collection of taxes by distress warrants a matter of such 
difficulty as would interfere with securing public revenue 
and add to the requirements which the legislature has 
deemed sufficient to protect the property owner who has 
failed to pay his taxes in time. 

This court will not criticize a sheriff for refusing to ac- 
cept a bid for $500 made on a Merry-Go-Round complete, 
with building; a Whip, with eight cars, complete; an Air- 
plane, with planes, complete; a Swanee River, complete, 
less boats; a Fun House building and devices, complete; a 
stadium building, complete; a Knock-Out building, com- 
plete; a Tumble-Bug, with cars, comptroller and motors, 
complete; upon which the taxes legally assessed and due 
thereon amounted to $6,714.68. The Constitution of Ne- 
braska, section 4, art. VIII, provides: “Nor shall commu- 
tation for such taxes be authorized in any form whatever.” 
And the sheriff must not accept such a ridiculously low bid 
as would subject him to be criticized for violating a con- 
stitutional provision against the commutation of taxes. 

Our attention has not been called to any provision of our 
statute requiring the sheriff to make any report to any 
court in sales under tax distress warrants, and until such 
requirement is shown we will hold that the legislature has 
placed sole discretion in the sheriff to conduct such sales 
with full authority in the premises. 

The decree of the trial court, enjoining sale under the 
alias distress warrants, and directing the sheriff to issue 
bill of sale to said bidders, is hereby reversed and the ac- 
tion dismissed. 

REVERSED AND DISMISSED. 
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J. J. JOHNSON, APPELLEE, v. ALF. E. OLSON, APPELLANT: 
WaHoo MuTUAL LOAN & BUILDING ASSOCIATION ET AL., 
APPELLEES. 

273 N. W. 201 


FILED May 14, 1987. No. 29929. 


1. Mechanics’ Liens: FORECLOSURE: PARTIES. Persons acquiring 
liens, other than mechanics’ liens, after the commencement of a 
suit to foreclose a mechanic’s lien, are not necessary parties to 
the latter. A purchaser pendente lite need not be made a party 
to a mechanic’s lien proceeding. 

2. Mortgages: ESTopPpeEL. A grantee or mortgagee is estopped to 
question the validity of a prior encumbrance when his mort- 
gage or deed contains an express recital that it is given subject 
to encumbrances of record. 


APPEAL from the district court for Saunders county: 
HARRY D. LANDIS, JUDGE. Reversed. 


Beghtol, Foe & Rankin, for appellant. 


Charles H. Slama, Hendricks & Kokjer and E. S. Schiefel- 
bein, contra. 


' Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


PAINE, J. 

The trial court sustained separate demurrers of John 
E. Wilson, Mildred E. Johnson and Olof Berggren to the 
amended answer and cross-petition of the defendant, Alf. 
E. Olson, and the said Olson having elected not to plead 
further, his amended answer and counterclaim was dis- 
missed, from the entry of which journal entries he hereby 
appeals to this court. 

The plaintiff, J. J. Johnson, owned several lots in the 
city of Wahoo, Nebraska, and erected thereon a hospital 
and nurses’ home. Alf. E. Olson, defendant and only ap- 
pellant, was engaged in September, 1929, to do the plumb- 
ing, heating, and certain remodeling work connected there- 
with, and on April 26, 1930, he filed two separate mechan- 
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ics’ liens, one against each of the properties, setting out 
that the labor had been performed and the materials fur- 
nished between September 19, 1929, and April 17, 1930. 

J. J. Johnson, plaintiff and one of the appellees, filed a 
petition in the district court for Saunders county on July 
11, 1930, said petition and exhibits covering some 15 pages, 
the prayer of said petition asking for a decree directing 
the defendant, Olson, to complete the installation of the 
plumbing and heating system in the nurses’ home in ac- 
cordance with the architect’s specifications, and to put the 
1,000-gallon oil tank under ground, and praying for an ac- 
counting between the parties, and asking judgment for 
$500, and that the mechanics’ liens be canceled. ; 

To this the appellant filed an answer, alleging that all 
of the work contracted for had been installed according to 
the new and independent plans, terms and agreements be- 
tween the parties, and that such work installed had been 
accepted and used by the plaintiff without any complaint 
or objection, and that the equipment so installed is still 
properly functioning; that the plaintiff has made substan- 
tial payments upon the work, for which credit has been 
given, but that the amounts still due are shown in the 
mechanic’s liens, and that the amount due on one of said 
liens is $296,60, and the amount due on the other mechanic’s 
‘lien is $788.85, each with interest at 7 per cent., and pray- 

_ing for an accounting and a decree finding the amount due 
upon the liens, and praying that, if the amount due is not 
paid within 20 days, the premises be sold in satisfaction of 
the two mechanic’s liens. 

On June 13, 1933, the cause having been under advise- 
ment for some time, a decree was entered, in which the 
court found generally for the appellant and against the 
plaintiff, J. J. Johnson. The decree further finds that the 
plaintiff is entitled to receive a credit on the mechanic’s 
lien of $296.60, leaving the balance due on the date of the 
decree on said lien, $180.50, with 7 per cent. interest from 
that date, and that, allowing certain credits for four drums 
of gas, the amount due on the second mechanic’s lien is 
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$906.35, with interest, and each lien is declared to be a first 
lien upon the real estate therein described, and the decree 
provides that, if there is a default in the payment of said 
sums for 20 days, the sheriff shall sell the premises and 
bring the proceeds into court for the payment, first, of the 
costs, and, second, to be applied in satisfaction of the liens 
found due, with interest. 

On August 28, 1933, a supplemental decree was entered 
by the same trial judge, correcting certain errors in the 
foregoing decree, and substituting the words “valid licn” 
for “first lien,” and further finding that to mak: a final 
determination of the rights of all parties it is necessary to 
make parties defendant the following: Wahoo Mutual Loan 
& Building Association, Nebraska State Sevings Bank, 
Emma M. Stratton, Olof Berggren, John E. Wilson, Mil- 
dred E. Johnson, and May E. Johnson; and ordering that 
service of summons be had upon each of them. 

On April 10, 1935, an order of sale, directing the sheriff 
to advertise and sell said property as upon execution for 
the payment of the two mechanic’s liens, was issued by the 
clerk of the district court, and a return to the order of 
sale was made by the sheriff, showing that he received the 
writ, but that a restraining order was served on him, stop- 
ping said sale, and, therefore, he returned tha writ, no sale 
being held. 

On May 18, 1935, the trial court heard the argument on 
the special appearances filed by Emma M. Stratton, Olof 
Berggren, John E. Wilson, Mildred E. Johnson, and May 
Ii. Johnson, and quashed the summons served upon the 
objecting defendants. 

On June 4, 1935, summons was again served on said 
defendants, requiring them to answer before July 8, 1935, 
on which date they filed special appearances, which were 
overruled by the court on December 9, 1935. 

Alf, E. Olson, appellant, having changed attorneys, and 
secured the firm of Beghtol, Foe & Rankin as his attor- 
neys, a new and amended answer and cross-petition was 
filed on June 4, 1935, in which he alleged that the court had 
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entered a decree June 13, 19838, finding valid his two 
mechanic’s liens, and that he was entitled to have the same 
foreclosed, and that in the same decree the court had dis- 
missed the plaintiff’s petition. Such amended answer re- 
cited that the court had modified the decree by a supple- 
mental decree, directing that additional parties be brought 
into the action, and alleged that his two mechanic’s liens 
were subject only to the claims of the Wahoo Loan & 
Building Association and the Nebraska State Savings 
Bank, and that Berggren might claim some interest by vea- 
son of a mortgage of $3,500, filed November 25, 1930, but 
that any claim Berggren might have was subject to the 
rights and mechanic’s liens of the appellant; that the de- 
fendant John E. Wilson might claim some rights by reason 
of a mortgage of $1,500, filed January 12, 1931, but that 
any rights said Wilson might have were subject to the 
rights of this appellant; and that if Mildred E. Johnson 
claimed any interest in the property by reason of a deed 
dated May 5, 1930, and filed May 15, 1931, her interests, 
if any, were subject to his two mechanic’s liens; and that 
any rights May E. Johnson might claim were also subject 
to his liens; and the same was true of the rights of Emma 
M. Stratton because of a mortgage, dated May 5, 1930, for 
$1,400, and filed May 12, 1930, and any rights due under 
that mortgage were subject to the two mechanic’s liens. 
In said answer and cross-petition, at paragraph 17, it is 
set out that the defendants, Olof Berggren, John E. Wilson, 
Mildred E. Johnson, May E. Johnson, and Emma M. Strat- 
ton each had actual knowledge of te mechanic’s liens of 
the defendant, Alf. E. Olson, appellant herein, and also had 
actual knowledge of the bringing of this action by J. J. 
Johnson on July 11, 1980, and of the claims and rights of 
said Alf. E. Olson before any of the conveyances had been 
made to these defendants, and that said conveyances were 
all made in furtherance of a scheme and plan of the plain- 
tiff, J J. Johnson, to defraud the defendant, Alf. E. Olson, 
and other creditors, and in said amended answer and 
cross-petition there is a prayer for an accounting” between 
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all of the defendants, and that the rights of each may be 
determined and the property sold and applied on the lien. 

On January 8, 1936, separate demurrers were filed by 
John E. Wilson, Mildred E. Johnson, and Olof Berggren, 
defendants, each demurring upon the ground that the 
amended answer and cross-petition filed June 4, 1935, fails 
to state a cause of action, for the reason that no cause of 
action has accrued in favor of Alf. E. Olson against such 
demurring defendants within four years next preceding 
service of summons, and the trial court thereupon entered 
separate orders, sustaining each of said demurrers, and 
thereupon, Alf. E. Olson having elected not to plead fur- 
ther, the said amended answer and counterclaim filed June 
4, 1935, was dismissed. 

From this review of the pleadings presented above, it is 
evident that this litigation has been allowed to drag out 
in the district court all these years since the petition was 
filed on July 11, 1930, and this fact in itself has introduced 
several questions for determination which would not other- 
wise be involved. 

The first proposition of law relied upon for reversal is 
that a purchaser or a mortgagee of property who buys or 
loans money on it pending litigation concerning it is bound 
by the proceedings in that suit the same as if made a party 
of record. 

In this case Olson filed mechanic’s liens against the hos- 
pital and also against the nurses’ home on April 26, 1930. 
A few days thereafter, on July 11, 1930, Johnson, the 
owner of the property, filed an action in equity, setting out 
the provisions of the mechanic’s liens, and attaching the 
copies of the two liens to his petition, and asking for an 
accounting on said liens, the mechanic’s liens having been 
duly filed in .an equitable action brought against them 
some ten months before plaintiff Johnson deeded one piece 
of property to his attorney and brother-in-law, John E. 
Wilson, and deeded the other piece of property to his 
daughter, Mildred E. Johnson, on May 15, 1931. 

Section 20-531, Comp. St. 1929, reads: “When the sum- 
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mons has been served or publication made the action is 
pending so as to charge third persons with notice of pen- 
dency, and while pending no interest can be acquired by 
third persons in the subject-matter thereof, as against the 
plantiff’s title.” 

Let us examine some of the decisions on after-acquired 
interests in property subject to mechanic’s liens. 

It is held in 40 C. J. 405: “Persons acquiring liens other 
than mechanic’s liens, after the commencement of a suit 
to foreclose a mechanic’s lien, are not necessarily parties 
to the latter. And a purchaser pendente lite need not be 
made a party to the mechanic’s lien proceeding.” 

2 Black, Judgments (2d ed.), sec. 550, says that one 
“who purchases property pending a suit in which the title 
to it is involved, takes it subject to the judgment or de- 
cree that may be passed in such suit against the person 
from whom he purchases.” 

“A mechanic’s lien, like that of an attachment, when 
confirmed or made effective by judgment, is binding upon 
the parties thereto. And the law, in order to give full ef- 
fect to the principle by which the parties are held bound 
by it, equally concludes by the same proceedings all per- 
sons who are represented by the parties, and claim under 
them or are privy to them, and they are estopped from 
litigating that which is conclusive upon those with whom 
they stand thus related.” State v. Eads, 15 Ia. 114, 83 Am. 
Dec. 399. 

Again, it is said in another case: “But as to persons who 
acquire interests by conveyance or encumbrance after suit 
brought, it is not necessary to make them parties. They 
are bound by the decree. The rule is thus stated in Story’s 
Equity Pleadings, sec. 194: ‘But encumbrancers, who be- 
come such pendente lite, are not deemed necessary parties, 
although they are bound by the decree; for they can claim 
nothing except what belonged to the person under whom 
they assert title, since they purchase with constructive 
notice; and there would be no end to suits, if a mortgagor 
might, by new encumbrances, created pendente lite, re- 
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quire all such encumbrancers to be made parties.’” Whit- 
ney v. Higgins, 10 Cal. 547, 70 Am. Dec. 748. 

In Dodge v. Hall, 47 N. FE. 110 (168 Mass. 435) : “Where 
work is done under a contract with an owner, a conveyance 
by him before the work is finished will not defeat the lien.” 

Boisot, Mechanics’ Liens, sec. 318, says: ‘‘One who buys 
land pending a suit to foreclose a mechanic’s lien thereon 
takes title subject to the lien, and is bound by the proceed- 
ings in the suit.” 

Rockel, Mechanics’ Liens, sec. 150 (citations omitted) 
says: “The fact that work is in progress is a notice to all 
of the rights of the mechanic, and all conveyances made 
during that time are made subject to the mechanic’s rights. 
It is immaterial whether the sale was fraudulent or bona 
fide, the property is subject to the lien that may thereafter 
be perfected within the time limited by statute.” 

Chancellor Kent, in the case of Murray v. Ballou, 1 
Johns. Ch. (N. Y.) 566, says that the rule has existed for 
centuries, and is founded upon great public utility. With- 
out it a man, upon the service of a subpcena, might alienate 
his land and the decrees of court might be wholly evaded. 

As was said in Bloom, Mechanics’ Liens, sec. 487: “When 
the lien has once attached, grants and encumbrances do 
not effect the lien.” There is an old maxim, “Qui prior est 
tempore, potior est jure.” (He who is prior in time, is 
stronger in right.) 

In Empire Land & Canal Co. v. Engley, 18 Colo. 388, 33 
Pac. 153, it says: ‘““A purchaser or encumbrancer of prop- 
erty upon which a mechanic’s lien is filed is chargeable 
with notice thereof by virtue of the mechanics’ statute it- 
self, without the filing of a notice of lis pendens. The en- 
forcement of mechanics’ liens should be favored by a liberal 
construction of the statute.” 

“The object of the mechanics’ lien law being to secure 
the claim of those who have contributed to the erection of 
a building, it should receive the most liberal construction 
to give full effect to its provisions.” Way v. Cameron, 94 
Neb. 708, 144 N. W. 172. 
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In Reynolds v. Manhattan Trust Co., 838 Fed. 593, San- 
born, circuit judge, held that the mechanic’s lien attached 
to the property in December, 1889, when the appellants 
commenced the performance of their contract. At that 
time the mortgage of the trust company secured no bonds 
because no bonds had heen issued, and until the bonds were 
issued the trust company had no superior right or better 
claim upon the mortgaged property than the mortgagor 
had. 

The deed from plaintiff to John E. Wilson, his brother- 
in-law, had in it the words, “subject to encumbrances,” 
while the deed to plaintiff’s daughter, Mildred E. Johnson, 
had in it the words, “subject to encumbrances of record.” 
These two deeds, filed for record May 15, 1931, fully ap- 
prised the grantees by their terms of the mechanics’ liens 
filed against each tract. Action involving these liens had 
been filed in the district court July 11, 1930. 

These transfers to these demurring defendants were 
made by a litigant to a pending suit, in which his title was 
a matter of controversy, and they must take full notice of 
all the facts then pending in that case, and actual notice 
of a pending action is just as effective as would be the 
filing of a lis pendens. 

A mortgagee or grantee is estopped to question the 
validity of a prior encumbrance when his mortgage or deed 
contains an express recital that it is given: subject to en- 
cumbrances of record. O’Connor v. Power, 124 Neb. 594, 
247 N. W. 414. 

If during the pendency of an action in equity the claim 
to the property in controversy could be transferred from 
the parties to the suit so as to pass their interests to a 
third party who would be unaffected either by the prior 
proceedings or subsequent judgment in the litigation, then 
all transactions in our courts would, as against designing 
men, prove ineffective, for an unending series of aliena- 
tions of the property could protract a final determination 
into the boundless future, which scheme would forever 
preclude the prevailing party from obtaining that to which 
his judgment entitled him. 
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There were many other parties involved in this title by 
mortgages, transfers, and liens, and when the trial court 
on August 28, 1933, without notice and without a hearing, 
entered a supplemental decree and ordered that many ad- 
ditional persons be made parties defendant and be brought 
into the case, it is our opinion that the court could not, by 
its own act in requiring additional parties made parties de- 
fendant, defeat the rights of the appellant, Olson, to fore 
close his two mechanics’ liens when the additional parties 
so ordered brought in were not necessary parties under the 
law and the order was prejudicial. Cahn v. Lipson, 39 Neb. 
776, 58 N. .W. 280. 

“But plaintiff cannot bring in or the court add parties, 
unless plaintiff has a cause of action against defendant or 
some person originally made a defendant, nor can the 
petition be amended so as to bring in a necessary party, if 
the lien has already expired, and if the matter has already 
been submitted, and the party is not a necessary party, the 
trial will not be opened.” 40 C. J. 409. 

There is no doubt in the case at bar that appellant Olson 
put in a lot of material and work, and greatly enhanced 
the value of the hospital and the nurses’ home by installing 
the heating plant and the plumbing. He was clearly ‘en- 
titled to liens, and he filed those liens to protect his rights 
just nine days after he had completed the work, and later 
these liens were brought into an equity suit for an account- 
ing by the owner of the property. It would be inequitable 
from every sense to defeat a valid, legal, and equitable 
judgment for mechanics’ liens by saying that additional 
unnecessary parties should be brought in who could not be 
served within the time limited by law, and then by sustain- 
ing their demurrers defeat all recovery. 

Appellant Olson has a decree and judgment against 
Johnson and those who are in privity with him for the 
amount due on his two mechanics’ liens. The trial court 
should not have restrained the sheriff from carrying out 
the valid order of sale in his hands. 

In the case of State v. Nebraska State Bank, 124 Neb. 
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449, 247 N. W. 31, the court said: “In the absence of 
statutory prohibitions, equitable remedies, when consistent 
with the fundamental principles of equity, should be so 
administered and employed as to give complete relief to 
each complaint, and sufficiently varied to answer every 
conceivable emergency.” 

For the reasons set out herein, the demurrers of the 
defendants John E. Wilson, Mildred E. Johnson, and Olof 
Berggren should be overruled. 

The order of the district court is reversed and the cause 
remanded for proceedings in accordance herewith. 
REVERSED. 


LOUIS NAEVE, APPELLANT, V. THOMAS E. SHEA ET AL., AP- 
PELLEES. 
278 N. W. 265 


Fitep May 14, 1937. No. 29989. 


1. Contracts. Where a creditor enters into an agreement with his 
debtor whereby it is agreed that the debtor will deposit all 
earnings of his business in a certain bank to be withdrawn 
only on checks countersigned by the creditor, that debtor will 
account for all earnings received less a stipulated amount for 
salaries, rent and necessary office expense, and that creditor 
shall verify all accounts once each month and receive the net 
earnings to apply on his indebtedness, the relation thus estab- 
lished is one of loan and security between a creditor and his 
debtor and does not, in the absence of proof of an intent to so 
do, constitute the creditor as an owner or partner in the busi- 
ness of the debtor. 

2. — -. Where such relation exists, the creditor is not liable 
for the wrongful act of the debtor growing out of the conduct 
and operation of his business resulting in damage to a third 
person. 


APPEAL from the district court for Douglas county: 
ARTHUR C. THOMSEN, JUDGE. Affirmed. 


Ziegler, Dunn & Becker and D. L. Manoli, for appellant. 
Morsman & Maxwell, Shotwell & Vance, Clausen, Hirsh 
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& Miller, T. A. Hollister and Crofoot, Fraser, Connolly & 
Stryker, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE and 
CARTER, JJ., and LIGHTNER, District Judge. 


CARTER, J. 

Plaintiff brought this action against the defendants to 
recover for loss sustained by reason of a fire that occurred 
on September 7, 1932, destroying property belonging to 
him. At the close cf ail the evidence each defendant moved 
for a directed verdict. The trial court sustained the mo- 
tion as to the defendants National Security Fire Insurance 
Company and Concordia Fire Insurance Company, and 
Cismissed the action as to them. Plaintiff thereupon moved 
for a directed verdict against the defendants Thomas E. 
Shea and Henry C. Drocs, which was sustained and judg- 
ment entered against them for $10,697.60. From the order 
overruling his moticn fcr a new trial against the two de- 
fendant insurance companies, plaintiff appeals. 

The record discloses that the Shea-Dross Agency was a 
partnership composed of Thomas E. Shea and Henry C. 
Dross and engaged in the business of writing insurance of 
various kinds. It furcher appcays that in 1930 the plaintiff 
applied to the Shea-Dross Agency for fire insurance on a 
building used as a dance hall located in Naeve’s Park in 
Sarpy county. Due to the nature of the risk, the Shea- 
Dross Agency was unable to obtain the insurance from 
any of the companies it represented. It did, however, se- 
cure the issuance of policies of fire insurance in the amount 
of $8,750 through an insurance broker in New York City. 
The dance hall was destroyed by fire on September 7, 1932, 
and it was then discovered that the companies issuing the 
insurance on the property were nonexistent and spurious 
fire insurance companies. 

It appears from the record that, prior to 1928, the 
Shea-Dross Agency had become financially involved to the 
extent that it owed the National Security Fire Insurance 
Company, Concordia Fire Insurance Company and South- 
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ern Surety Company approximately $15,000. It was in- 
debted to other companies to the extent of $2,000. On 
April 28, 1928, representatives of the three companies 
hereinbefore mentioned entered into an agreement with 
Shea and Dross which plaintiff now contends made each 
of the three companies part owners of the Shea-Dross _ 
Agency and consequently liable for their wrongful acts in 
delivering policies of spurious fire insurance companies to 
him. There is no question that the Shea-Dross Agency 
procured the insurance for plaintiff contrary to the pro- 
visions of sections 44-218 and 44-219, Comp. St. 1929. 
This court on a former hearing of this case held that the 
petition stated a cause of action against these defendants. 
Naeve v. Shea, 128 Neb. 374, 258 N. W. 666. The court in 
the opinion said: “The demurring insurance companies are 
charged as tort-feasors, operating through an agency, 
owned, controlled and operated by them. If they defrauded 
plaintiff by primary, affirmative acts of their own through 
their own agency, the right of plaintiff to recover does not 
devend cn allegations showing that all defendants were 
engaged in a partnership or in a joint enterprise. * * * 
The action is not based on the parol] agreement or on the 
written instrument or on both combined. Plaintiff is not 
seeking. to enforce either, but both, according to the peti- 
tion, are factors in the alleged wrongs by which demur- 
rants procured for plaintiff worthless fire insurance poli- 
cies in spurious, insolvent companies.” 

The liability of the defendants is necessarily based upon 
the relationship created in the agreement entered into on 
April 28, 1928. If the agreement made the defendant in- 
surance companies sole owners or partners in the Shea- 
Dross Agency, they would be liable for the wrongful act 
of the Shea-Dross Agency in causing the issuance of the 
spurious insurance. On the other hand, if the agreement 
did not change the relationship of debtor and creditor pre- 
viously existing between the parties the insurance com- 
panies would not be liable. 

The agreement in question was partly in writing and 


790 NEBRASKA REPORTS [VoL. 132 


Naeve v. Shea 


partly oral, according to the allegations of plaintiff’s peti- 
tion. That part of the agreement that was reduced to writ- 
ing, and which is fully set out in the former opinion of 
this court, Naeve v. Shea, supra, provides in substance that 
all earned premiums of the Shea-Dross Agency should be 
_paid into the Live Stock National Bank of Omaha subject 
only to the check of the Shea-Dross Agency countersigned 
by a representative of one of the three creditor insurance 
companies; that on the 15th day of each succeeding month 
the current accounts, salaries and expenses were to be paid 
and any balance remaining was to be prorated to the three 
insurance companies which were parties to the contract; 
that the office expense was to be limited to salaries of $175 
each month for Shea and Dross and $65 each month for 
the office clerk, plus office rent of $45 a month and inci- 
dental essentials to the maintenance of the office; and that 
on the 15th of each month a representative of one of the 
companies was to verify all accounts due the agency and 
due to companies and brokers, including collections and 
cancelations as well as business written. 

The written portion of the contract does not purport to 
convey any interest in the Shea-Dross Agency to any of 
the three insurance companies that were parties to it. 
Plaintiff contends, however, that the oral part of the agree- 
ment made the defendant insurance companies owners or 
partners in the Shea-Dross Agency. This contention is 
based upon the evidence of Thomas E. Shea who testifies 
to an alleged conversation between himself and L. P. Car- 
penter, the representative of the Concordia Fire Insurance 
Company, which took place immediately before the signing 
of the written portion of the contract hereinbefore referred 
to and in the presence of Henry C. Dross, Dan F. Brown 
and P. K. Walsh. The evidence is as follows: “Q. What 
did you say? A. I said, ‘If Dross and I sign this agree- 
ment, it simply means we are turning the agency over to 
you fellows.’ Q. Anybody reply to that? A. Carpenter 
said, ‘That is exactly what it means, but we are giving you 
an opportunity to stay in the business and buy the agency 
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back.’” This evidence was denied by all the parties present 
at the time except Brown, who was not called as a witness. 
Is this evidence sufficient to sustain a finding that the de- 
fendant insurance companies were owners or partners in 
the Shea-Dross Agency after the signing of the contract? 

It must be borne in mind that plaintiff had no knowl- 
edge whatsoever of the relationship existing between the 
Shea-Dross Agency and the defendant insurance companies 
at the time of the delivery of the spurious policies or at 
the time of the fire. Since the plaintiff had no knowledge 
of any such relation, the question of the apparent authority 
of the Shea-Dross Agency to bind the defendant insur- 
ance companies is not involved in this case. Restatement, 
Agency, sec. 194, comment a. The status of the defendant 
insurance companies must therefore be determined by the 
agreement they made with the Shea-Dross Agency. 

After a consideration of that part of the contract that 
was in writing and the evidence adduced of that part rest- 
ing in parol, we are of the opinion that it will not sustain 
a finding that the defendant insurance companies were 
owners or partners in the Shea-Dross Agency. 

In the early case of Mollwo, March & Co. v. Court of 
Wards, 4 Privy Council App. 419, involving a state of facts 
much more favorable to the plaintiff than in the case at 
bar, the court said: “The agreement, on the face of it, is 
an arrangement between the Rajah, as creditor, and the 
firm consisting of the two Watsons, as debtors, by which 
the Rajah obtained security for his past advances; and in 
consideration of forbearance, and as an inducement to him 
to support the Watsons by future advances, it was agreed 
that he should receive from them a commission of 20 per 
cent. on profits, and should be invested with the powers of 
supervision and control above referred to. The primary 
object was to give security to the Rajah as a creditor of 
the firm.” See, also, Coz v. Hickman, 8 House of Lords 
Cases, *267. 

In a like case the Florida supreme court said: “The pro- 
visions in the agreement authorizing Jones & Bowen to 
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put a person in Hoover’s store in charge and control of 
the business and books, and that no debt should be in- 
curred by Hoover in the business without their consent, 
and limiting Hoover to an allowance of fifty dollars per 
month for his own expenses, and that the proceeds of sale 
of goods should be carefully kept and paid over each week 
to Jones & Bowen upon the indebtedness due them and to 
others, are all measures of security, and do not alter the 
relationship of debtor and creditor existing between the 
parties. The whole agreement, in all of its provisions, 
shows clearly that Hoover was already the debtor of Jones 
& Bowen, and that he was to continue to be such debtor, 
and in a larger sum; and that the instrument was designed 
to secure Jones & Bowen in the payment of that indebted- 
ness. The law is now well settled that where a person loans 
or advances money or goods to another to be invested in 
some business or enterprise, the lender to share in the 
profits as or in lieu of interest on, or in repayment of such 
loan or advance, does not constitute a partnership; neither 
will it constitute a partnership as to third persons unless 
the acts of the parties in furtherance of the agreement be- 
tween themselves amount to such a holding of themselves 
out as partners as that third persons are misled into a 
reasonable belief that a partnership exists in fact.” Dubos 
& Co. v. Jones, Bowen and Hoover, 34 Fla. 539, 16 So. 392. 

In National Surety Co. v. Winslow, 143 Minn. 66, 173 N. 
W. 181, the court said: “We find nothing in the contract 
taken as a whole to justify the conclusion of the creation 
of any relation between defendant and interveners, other 
than that of debtor and creditor, with the privilege on the 
part of interveners, as creditors, obviously to guard against 
a diversion or dissipation of the money advanced by them, 
to supervise and in effect direct the expenditure of the 
money earned by defendant under the contract, as well as 
the funds so advanced. And it is clear that a relation of 
that character, though coupled with the supervisory right 
mentioned, can vest in interveners no legal or equitable 
personal claim to the funds arising out of the transaction.” 
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The burden of proof is upon the plaintiff to establish 
the allegations of his petition that the defendant insurance 
companies owned, operated and controlled the Shea-Dross 
Agency. The evidence shows that some contro] was exer- 
cised over the business, but, under the authorities cited, 
the control exercised was consistent with the relationship * 
of debtor and creditor. It is clear that it was not intended 
that the defendant insurance companies were to become 
owners or partners in the Shea-Dross Agency. On the 
contrary, the evidence clearly shows that the intent was to 
give security to the defendant companies to induce a for- 
bearance of suit on their claims. The contract established 
is one of loan and security between a debtor and its credi- 
tors. The contention of plaintiff that defendant insurance 
companies owned, controlled and operated the Shea-Dross 
Agency is not supported by evidence sufficient to sustain a 
judgment. The defendant insurance companies as credi- 
tors are not liable for the wrongful acts of their debtors in 
issuing spurious insurance policies in nonexistent and non- 
licensed insurance companies. 

The trial court therefore rightfully directed a verdict 
for the defendant insurance companies. 

AFFIRMED. 


RUTH QUISENBERRY, APPELLEE, V. NATIONAL FIRE INSUR-~ 
ANCE COMPANY, APPELLANT. 
273 N. W. 197 


FILED May 14, 1987. No. 29978. 


Insurance. An insurer may lawfully, by contract in the policy, limit 
the total amount of insurance which it grants, or in which it 
will participate as concurrent insurer, upon the property cov- 
ered; and where on issuance of the policy it is therein definitely 
provided that it is a condition of the insurance that the total 
insurance shall not exceed a sum named, and, unknown to the 
insurer, there then exists, and continues until after the loss, 
other prior valid insurance in a greater amount than the total 
so permitted, the latter policy does not take effect as a policy of 
insurance. 
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APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Reversed. 


Wells, Martin, Lane & Offutt, for appellant. 
Benjamin S. Baker and Edward Shafton, contra. 


Heard before Goss, C. J., ROSE, GooD, DAY, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


BLACKLEDGE, District Judge. 

Plaintiff was the owner of certain residential property 
in an addition known as Bensonvale adjacent to the city 
of Omaha. Upon the property was a dwelling-house and 
the Nebraska Savings & Loan Association held a mortgage 
on the property. Plaintiff had carried two policies of in- 
surance on the dwelling, one in the sum of $1,800 issued 
by the Automobile Insurance Company and another issued 
by the defendant National Fire Insurance Company in the 
sum of $1,000. Both policies were held by the Savings & 
Loan Association in connection with its mortgage on the 
property. The expiration date of the policy in the National 
Fire Insurance Company was in August, 1934, and in 
July the Savings & Loan Association notified plaintiff of 
the approaching expiration and requested the privilege of 
renewing the policy. Plaintiff did not communicate with 
the Savings & Loan Association but went to the office of 
the agent of the Automobile Insurance Company and pro- 
cured additional insurance in the amount of $1,400, there- 
by making the total insurance with that company $3,200. 
Plaintiff did not communicate or have any transaction with 
the defendant National Fire Insurance Company, but the 
officers of the Savings & Loan Association, not at the time 
knowing of the additional insurance, procured a new policy 
in the defendant National Fire Insurance Company in the 
sum of $1,000 supposedly to take the place of the one just 
expiring. This policy is the one in suit and contains this 
provision in a rider attached thereto: “It is a condition of 
this insurance that * * * permission is hereby given for 
other insurance, but the total amount of insurance per- 


VoL. 132] JANUARY TERM, 1937 795 


Quisenberry v. National Fire Ins. Co. 


mitted, including this policy, shall in no case be in excess 
of the following stipulated amounts, anything in the policy 
or the policy form to the contrary notwithstanding: Item 
No. 1. $2,800.” The provision quoted gives rise to this 
lawsuit. 

It is undisputed that at the time of issuance of this 
policy or until after the loss neither the defendant Na- 
tional Fire Insurance Company nor the Nebraska Savings 
& Loan Association knew of the increased amount of in- 
surance that had been procured in the Automobile Insur- 
ance Company. The plaintiff and the agent of the Automo- 
bile Insurance Company both failed to notify the Savings 
& Loan Association thereof. This was the situation at the 
time the dwelling-house was totally destroyed by fire in 
December, 1934. Thereupon the Savings & Loan Associ- 
ation was informed of the increase of insurance made by a 
rider to be attached to the policy of the Automobile Insur- 
ance Company and that company paid its obligation to the 
plaintiff and the mortgagee. The defendant National Fire 
Insurance Company declined to pay, and this suit resulted 
in which the defense, with others, is urged that the policy 
of this defendant contained the provision limiting the total 
amount of insurance that could be carried on the property 
to the sum of $2,800, that such provision was violated at 
the time of the issuance and delivery of the policy, which 
condition still existed at the time of the loss, and that 
therefore the policy in suit became void or voidable, and 
that the defendant is not liable thereon and was entitled 
at the time to a directed verdict in its favor. 

There are other defenses and errors urged which have 
some merit, but in the view we take of the case it will be 
unnecessary to discuss them because the proposition above 
indicated controls the disposition of the case. 

The plaintiff maintains that the above quoted policy 
provision limiting the total amount of insurance is not 
valid in view of the provisions of section 44-322, Comp. 
St. 1929, did not operate to relieve the defendant from lia- 
bility inasmuch as there was no misrepresentation which 
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deceived the company to its injury, and that the breach of 
condition against greater insurance did not contribute to 
the loss. It may be conceded that there was no affirmative 
misrepresentation by anybody. In issuing this policy the 
defendant transacted the business with the Nebraska Sav- 
ings & Loan Association and neither of them at the time, 
nor until after the loss, knew of the increased insurance 
then existing which made the total amount then in force 
with the Automobile Insurance Company $3,200. Some 
questions are raised respecting the applicability of the 
valued policy law, Comp. St. 1929, sec. 44-344, but these 
are considered only as incidental to the main issue in the 
case, the scope and provisions of the valued policy law 
having been well covered and adjudicated in this state. 

The question in this case then is whether the policy pro- 
vision limiting the total amount of insurance to $2,800 is 
under the circumstances of this case effective to relieve the 
defendant from liability upon its policy, it being undisputed 
that at the time the policy was issued and continuously 
until after the loss there was in force other valid insurance 
on the property to the amount of $3,200. It will be seen 
that, if the policy provision is not effective, then there was 
in force upon the property insurance in the two companies 
to the amount of $4,200, which is materially different from 
the total of $2,800 to which the defendant sought to limit 
the same by the provisions of its policy. 

The appellee to sustain her position relies upon the 
provisions of section 44-322, Comp. St. 1929, and the 
case of Newman v. National Union Fire Ins. Co., 122 Neb. 
94, 239 N. W. 464, as a construction of the statute con- 
trolling in this case, and urges that, inasmuch as the ad- 
ditional insurance in no manner contributed to the loss, 
the statutory provisions apply in full force to the present 
situation. The provisions of that section of the statute are: 

“No oral or written misrepresentation or warranty made 
in the negotiation for a contract or policy of insurance 
by the insured, or in his behalf, shall be deemed material 
or defeat or avoid the policy or prevent its attaching unless 
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such misrepresentation or warranty deceived the company 
to its injury. The breach of a warranty or condition in 
any contract or policy of insurance shall not avoid the 
policy nor avail the insurer to avoid liability unless such 
breach.shall exist at the time of the loss and contribute to 
the loss, anything in the policy or contract of insurance 
to the contrary notwithstanding.” 

An examination of the Newman case discloses that it 
involves questions relative to the effect of certain fore- 
closure proceedings and an assignment of the policy after 
loss had occurred; and although there are references to 
procurement of other insurance without consent of the in- 
sured, the decision seems to be placed on other grounds re- 
specting the assignment, foreclosure and transfer of title. 
It is at least clear that whatever happened therein that is 
complained of in reference to other insurance took place 
after the issuance of the policy in suit. We do not con- 
sider the case authority for plaintiff’s contention herein. 
In the instant case the situation was fixed, but wholly un- 
known to the insurer, at the time of delivery of its policy. 
It is true that there is neither claim nor intimation in the 
case that the plaintiff caused the fire. It may be that in 
reference to the other insurance, as stated in plaintiff’s 
brief, the only manner by which defendant could prove 
that said breach contributed to the loss would be to show 
that plaintiff, appellee, secured the policy in question, 
caused the fire and thereby defrauded the defendant; and 
that such would be the rule if and when that stage in the 
proceedings should be reached. 

In considering this question there are other statutory 
provisions to which reference should be made. They are 
the valued policy law, to which reference has already been 
made and which is section 44-344, Comp. St. 1929, as fol- 
lows: 

“Whenever any policy of insurance shall be written to 
insure any real property in this state against loss by fire, 
tornado or lightning, and the property insured shall be 
wholly destroyed, without criminal fault on the part of 
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the insured or his assignee, the amount of the insurance 
written in such policy shall be taken conclusively to be the 
true value of the property insured and the true amount 
of the loss and measure of damages.” 

There are also in the same statute sections 44-701 and 
44-702 which should be noticed. Section 44-701 provides as 


' follows: 


“Tt shall be unlawful for any insurance company or any 
agent to knowingly issue any fire insurance policy upon 
property within this state for an amount which, with any 
existing insurance, exceeds the fair value of the property 
or of the interest of the insured therein.” 

Section 44-702 is: 

“It shall be unlawful for any party having an insurable 
interest in property located in this state to knowingly pro- 
cure any fire insurance policy upon his interest in such 
property, for an amount in excess of the fair value of his 
interest in the property, or for an amount which, with any 
existing insurance thereon, exceeds the fair value of his 
interest in the property.” 

Section 44-703 provides the following: 

“Any insurer who knowingly makes insurance on any 
building or property or interest therein against loss or 
damage by fire in excess of the insurable value thereof, 
shall be fined in a sum not less than fifty dollars nor more 
than one hundred dollars. Any agent who knowingly ef- 
fects insurance on a building or property or interest there- 
in in excess of the insurable value thereof, shall be fined 
in a sum not less than fifteen nor more than twenty-five 
dollars.” 

Under the valued policy law it has been held by this 
court that the statute fixes the worth of the property in- 
sured conclusively at the valuation written in the contract 
of insurance and in case of total loss that sum is the mea- 
sure of recovery. Fadanelli v. National Security Fire Ins. 
Co., 113 Neb. 830, 205 N. W. 642. 

Thus we find the insurer surrounded in one sector by the 
provision which upon total loss fixes the amount stated in 
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the policy conclusively as the amount it must pay, in an- 
other that it is made unlawful on the part of both the in- 
surer and its agent to issue a policy for an amount which 
exceeds the fair value of the property or the interest of 
the insured therein, and in another where penalties are 
inflicted against any insurer and any agent who violates 
such provision, and in another by a provision that it is un- 
lawful for an owner to procure insurance for an amount 
in excess of the value of his interest in the property, and, 
finally, the remaining sector, as to which it is contended 
that the insurer cannot contract as against over-insurance 
to limit the extent of the loss in which it contracts to par- 
ticipate or that, if it does so, then its only defense would 
be the ability to prove that the insured caused the fire. It 
seems to the writer that to so hold would broaden the ap- 
plication of the statute, section 44-322, in itself a wholly 
desirable and beneficial legislative provision, far beyond 
its true scope and intent. In the case of Muhlbach v. Illinois 
Bankers Life Ass’n, 108 Neb. 146, 187 N. W. 787, it is ob- 
served that this section of the statute is divided into two 
clauses, the first one relative to matters involved in the 
negotiations for insurance, and the second relating to 
breaches of conditions in the policy after it becomes effec- 
tive, and it is there said: “If, through the untrue statement 
of the insured, the defendant was induced to issue the 
policy, and thus become obligated under its contract, when 
it would not have done so had a truthful answer been made, 
it would seem clear that the defendant was deceived to its 
injury, and the statute above quoted would not apply.” 
The statutory provisions to which reference has been 
made should be construed in pari materia. It seems ele- 
mentary that the insurer should have the right of contract 
at the outset to define and limit the amount of insurance 
which it will agree to carry upon any risk. This right, it 
seems, would necessarily include the right to likewise limit 
the liability upon any risk in which it agreed to participate 
with other concurrent insurance. This the defendant herein 
undertook to do, and although there was no misrepresenta- 
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tion knowingly made or intention to deceive, the facts as 
presented to the defendant did, if this policy is allowed to 
stand, mislead and deceive the defendant to its injury by 
making it participate in a total of $4,200 insurance when 
it had specifically contracted that it should not participate 
in insurance to an excess of $2,800. That the situation so 
presented was by mistake rather than from an active 
fraudulent intent does not matter. Meyers v. German Fire 
Ins. Co., 101 Neb. 855, 166 N. W. 247; Seal v. Farmers & 
Merchants Ins. Co., 59 Neb. 253, 80 N. W. 807. 

A policy provision is valid suspending coverage on an 
automobile while the car is being rented or leased. Borsky 
v. National Fire Ins. Co., 119 Neb. 178, 227 N. W. 821. The 
provision is also valid which suspends coverage while the 
insured is in default for a payment of premium. Novak v. 
LaFayette Life Ins. Co., 106 Neb. 417, 184 N. W. 64. 

Over-insurance is a matter which has been of much 
concern not only to the insuring public but to legislatures 
and to courts. It was to aid in preventing such situations 
that the valued policy law was enacted. The right to con- 
tract and to provide limitations in a policy against other 
insurance has been universally recognized. Over-insurance 
of property increases the moral hazard and its inevitable 
tendency is to increase the rates imposed for insurance 
upon those who do not over-insure their property. It is an 
evil against which the companies have a right to protect 
themselves, and in which the insuring public has a very 
substantial interest. To illustrate: A building worth, say, 
$3,000, is insured for $2,800, additional insurance is taken 
out in the amount of $1,000 contrary to the policy provi- 
sions. In case of loss, if both parties are required to pay, 
the insured has made a substantial profit. 

Our statutory provisions were enacted for the purpose 
of preventing over-insurance of property. Warned by the 
provisions of the valued policy law, by the provisions mak- 
ing it illegal to either issue or receive policies in excess 
of the real value of the property, confronted with the 
necessity of paying in case of total loss whatever sum is 
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named in the policy, the defendant, on the very threshold 
of the negotiations which with subsequent transactions 
have led to this lawsuit, declined to enter into a contract 
of insurance respecting this property which involved a 
greater sum or value than $2,800, and a provision was in- 
serted in this policy to the effect that it was a condition 
of this insurance that there should not be total insurance 
on the property in excess of $2,800. That provision was 
violated at the very time the policy came into existence, or 
before it came into existence, and we hold that conformity 
to such provision in this policy was a condition precedent 
to the taking effect of the policy in suit, that it never be- 
came in force as a policy of insurance, and consequently 
there is no liability against the defendant in this case 
except for a return of the premium paid. 

The plaintiff has received from the Automobile Insur- 
ance Company compensation in an amount greater than 
that in which defendant agreed to participate, and the 
mortgagee to whom, as interest may appear, loss under this 
policy is made payable is not a party to this case. 

The case is remanded for further proceedings in accord- 
ance with this opinion. 

REVERSED. 


JOHN H. REIFENRATH, RECEIVER, APPELLANT, V. CLARA K. 
DOVER ET AL., APPELLEES, 
273 N. W. 205 


FILED May 14, 1987. No. 29812. 


1, Fraudulent Conveyances. Evidence examined and held not to 
support the contention of a daughter, who was the grantee in 
a deed to real estate, in an action against her by creditors of 
her mother, to the effect that she was a creditor of her mother, 
who was grantor in the deed, and to the effect that such deed 
was given to her in good faith in payment of the amount due 
to her. 


While an insolvent debtor may pay or secure one 
creditor to the partial or complete exclusion of other creditors, 
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even though he may intend so to do and even though the credi- 
tor preferred may have knowledge of such intent on the part of 
his debtor, such a preference is void in its entirety as to other 
creditors of the debtor, if such preferred creditor by the trans- 
action by which he secures such preference and for the benefit 
of the debtor knowingly aids such debtor to create a barrier 
to access to any portion of the debtor’s estate by other existing 
creditors of the debtor, beyond what is necessary to pay or 
secure the creditor so preferred. 


APPEAL from the district court for Madison county: 
CHARLES H. STEWART, JUDGE. Reversed, with directions. 


Frederick M. Deutsch, for appellant. 
Willis E. Reed and M. S. McDuffee, contra. 


Heard before Goss, C. J.. Day and CARTER, JJ., and 
TEWELL and YEAGER, District Judges. 


TEWELL, District Judge. 

This is an action in the nature of a creditor’s bill where- 
in the relief sought is to have one conveyance of real estate 
by deed and four separate conveyances of personal property 
by bills of sale declared void as to creditors and to have all 
of the property conveyed subjected to the payment of two 
judgments held by the plaintiff, John H. Reifenrath, as re- 
ceiver of the First National Bank of Madison, Nebraska. 
The trial court declared each of the conveyances of person- 
al property void as to creditors, but refused to declare void 
the conveyance of the real property. From such decree 
granting only partial relief the plaintiff appeals. Neither 
appeal nor cross-appeal was filed by any defendant. 

To an understanding of the issues involved, a somewhat 
detailed statement of the facts is required. One August 
Preuss was the first husband of the defendant Kathrina 
Raguse. He died testate about the month of February, 
1901, and left surviving him his widow, Kathrina Preuss, 
now said Kathrina Raguse, and three living sons, all sons 
of said Kathrina Raguse, namely, Henry, Edward and 
William Preuss. Several months after his death a posthu- 
mous daughter of August Preuss was born to his widow. 


VoL. 132] JANUARY TERM, 19387 803 


Reifenrath v. Dover 


This daughter is now the defendant Clara K. Dover. The 
will of August Preuss was admitted to probate in April, 
1901. The decree in the probate proceedings named his 
posthumous daughter, his widow and said three sons as 
his only heirs. At the time of his death said August Preuss 
owned the southwest quarter of section 11, and the south- 
east quarter of section 10, all in township 21 north, range 
2 west of the 6th P. M., in Madison county, Nebraska. 
Said will devised these two quarters to said widow for life, 
and provided that after the death of said widow the said 
southeast quarter should belong to said son Henry and the 
said southwest quarter to said son Edward. By the will 
the said southeast quarter was charged with the payment 
of $2,500 by Henry to the son William and the said south- 
west quarter was charged with the payment of $1,500 by 
Edward to said son William. No provision was made in the 
will for the posthumous daughter. Not one of said three 
sons is a party to this action. A few years after the pro- 
bate of the will the widow of August Preuss was married 
to Fred Raguse. To this second marriage were born four 
children, three of whom, namely, Ella, Rose and Fritz 
- Raguse, are parties defendant in this action. The defend- 
ant Roy N. Dover is the husband of the defendant Clara 
K. Dover. About the year 1917 Fred Raguse was adjudged 
incompetent and his wife, Kathrina Raguse, was appointed 
as his guardian. Said defendant has been such guardian 
at all times since such appointment. Said Fred Raguse is 
still living, but is not a party to this action. A few years 
prior to the year 1920 the defendant, Kathrina Raguse, ac- 
quired title to the northwest quarter of the above mentioned 
section 11. This quarter-section of land is the land in- 
volved in this action. It does not appear that either of the 
said husbands of the defendant Kathrina Raguse ever had 
any interest in this quarter-section. In January, 1920, the 
defendant Kathrina Raguse and her sons Edward and 
William and her said daughter Clara conveyed by deed all 
of their interest in the southeast quarter of said section 10 
to said son Henry Preuss, who by the will of his father 
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had acquired a remainderman’s interest in said quarter. 
In October, 1920, the defendant Kathrina Raguse and her 
sons Henry and William and her said daughter Clara con- 
veyed all their interest in the southwest quarter of said 
section 11 to said son Edward, who by the will of his 
father had acquired a remainderman’s interest in such 
quarter. The First National Bank of Madison became in- 
solvent and was closed on January 20, 1938, and a receiver 
thereof appointed. On the next day after the bank was 
closed the defendant Kathrina Raguse, without her hus- 
band joining in the deed, conveyed the northwest quarter 
of said section 11 to the defendant Clara K. Dover. It is 
this conveyance that the plaintiff seeks to have declared 
void as to creditors. At the time of this conveyance the 
defendant Kathrina Raguse was indebted to said bank 
upon several notes signed only by herself and upon two 
other notes signed by herself and the defendant Roy N. 
Dover. On September 18, 1938, the plaintiff, as receiver of 
said bank, recovered a judgment upon the notes first above 
mentioned against the defendant Kathrina Raguse for the 
sum of $9,227.06 and also on that date recovered a judg- 
ment against the defendants Kathrina Raguse and Roy N. 
Dover upon the notes last above mentioned for the sum of 
$2,787.08. Three bills of sale dated October 9, 1933, and 
executed by the defendant Kathrina Raguse were filed for 
record with the county clerk of Madison county, Nebraska, 
on October 10, 1933. In one of these bills of sale the de- 
fendant Rose Raguse was named as grantee, in another the 
defendant Ella M. Raguse was named as grantee, and in 
the third the defendant Fritz Raguse was named as grantee. 
These bills of sale conveyed all of the live stock and farm 
implements owned by Kathrina Raguse. By a bill of sale 
both dated and filed for record October 10, 1933, the de 
fendant Roy N. Dover conveyed all of his live stock and 
farm machinery to his wife, Clara K. Dover. The convey- 
ances by the four bills of sale above mentioned, the plain- 
tiff seeks to have declared void as to creditors. After an 
execution upon each of the two judgments above mentioned 
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had been returned wholly unsatisfied, this action was 
brought on October 18, 1933. 

The evidence discloses that the northwest quarter of said 
section 11 at the time it was conveyed to said Clara K. 
Dover had a value of from $10,400 to $12,800 and that 
it was encumbered by a mortgage upon which there was 
an unpaid balance of about $3,500. The deed to Clara K. 
Dover stated a consideration of $6,000, and contained a 
recitation to the effect that the $3,500 unpaid balance 
upon such mortgage was a part of such consideration. At 
the time of the trial of this action it was the claim of the 
defendant Clara K. Dover that, at the time she joined with 
her mother and two of her brothers in the deed conveying 
the southeast quarter of said section 10 to her brother 
Henry in January, 1920, she had a verbal agreement with 
her mother to the effect that, in consideration of her con- 
veying her interest in said quarter to Henry and her in- 
terest in the southwest quarter of said section 11 to Ed- 
ward, she should acquire a quarter-section of land upon 
payment by her of $6,000 to her mother. This amount she 
claims she paid by agreeing to pay the unpaid balance of 
$3,500 upon said mortgage and by agreeing to pay her 
mother $2,500 in money. It is claimed by the defendant 
Clara K. Dover that, at the time of such conveyances to 
Henry and Edward, each of said grantees paid his mother 
the sum of $6,000. Clara K. Dover, being born after the 
execution of her father’s will and being by statute (section 
30-118, Comp. St. 1929) considered as living at the date 
of her father’s death, and the father’s will not disclosing 
any intent to disinherit her, claims to have inherited the 
same interest in her father’s estate that she would have 
inherited if he had died intestate after she was born (sec- 
tion 30-226, Comp. St. 1929). For the purpose of this 
opinion, we conclusively assume that she did so inherit, 
although whether or not she did is immaterial in this ac- 
tion except as such inheritance furnishes a consideration 
for the verbal agreement she claims existed between her- 
self and her mother. The deed to Henry and also the deed 
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to Edward each recited a consideration of $6,000, and the 
land conveyed by each deed was clear of encumbrance. No 
competent proof of such payments of $6,000 by Henry and 
Edward to their mother is shown in the record except the 
testimony of the defendant Kathrina Raguse. It is con- 
ceded by all that no consideration of any kind was given 
for any one of the bills of sale. No consideration was given 
for the deed to Clara K. Dover, if it was not given to pay 
an existing obligation to the grantee, other than the promise 
of Clara K. Dover to pay her mother $2,500 in money and 
to pay the unpaid balance of $3,500 upon said mortgage. 
It is the claim of Clara K. Dover that she and her three 
full brothers each owned an equivalent of 80 acres in the 
half-section formerly owned by her father, and that the 
agreement upon which she relies was to the effect that 
each of the four should be given 80 acres and be permitted 
to buy another 80 acres for the sum of $6,000. She also 
testified that at the time of the agreement and the convey- 
ance to Henry in January, 1920, her mother mentioned the 
‘north eighty” of the quarter involved herein as being the 
one to be given to her. No claim is made in the record to 
the effect that the agreement was of such a nature that 
Clara could have enforced a conveyance of the entire quar- 
ter to her by legal proceeding. Certainly the evidence does 
not prove the existence of such an agreement. 

Many circumstances are shown in the record that are 
probative of the nonexistence of such an agreement as 
that claimed by the defendant Clara K. Dover. On August 
238, 1933, after actions to recover the two judgments above 
mentioned had been commenced, a conference was held in 
the bank building to determine ways and means of the. 
defendants Kathrina Raguse and Roy N. Dover paying 
the debts due from them to the bank. The defendants 
Clara K. Dover, Roy N. Dover and Kathrina Raguse were 
present at the conference with M. B. Foster, an attorney 
who then was employed by the defendants. By the over- 
whelming weight of the evidence none of the defendants 
mentioned the agreement upon which Clara now relies, but 
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instead stated that the only consideration given for the 
deed to her was her agreement to pay her mother $2,500 
at some indefinite time in the future and her agreement to 
pay the unpaid balance of $3,500 on the mortgage. The 
sum of $2,500 was to be paid, as stated by Roy N. Dover 
at the conference, whenever the grantee “felt like paying 
it.” No writing evidenced the $2,500 item. No due date 
for its payment was provided. No provision for interest 
was made. No written memorandum or circumstance to 
prove the obligation of Clara to pay said sum of $2,500 is 
shown to have existed. Neither Henry nor Edward Preuss 
were called as witnesses to prove their payment of $6,000 
each to their mother for the said conveyances in 1920. The 
defendants Dover lived upon the quarter-section involved 
continuously after about the year 1927 to the date of trial 
and paid rent to the defendant Kathrina Raguse even after 
the conveyance now attacked as void as to creditors. Taxes 
on this quarter were paid by the defendant Kathrina 
Raguse. It was not her homestead. The grantee Clara K. 
Dover knew of her mother’s indebtedness to the bank, knew 
the bank had closed, and thereafter was active in acquiring 
the deed to herself. After the conference above mentioned 
was held, M. B. Foster no longer acted as attorney for the 
defendants, and after other attorneys had been employed 
the agreement, upon which the defendant Clara K. Dover 
relies, for the first time at the time of the trial of this 
action was claimed to have been made. This court has 
many times declared that a conveyance by an insolvent 
debtor to a near relative is looked upon with suspicion 
when attacked by a creditor of such debtor, and that in 
such a case the burden of proving the bona fides of the 
transaction is upon the grantee. Buckner v. McHugh, 128 
Neb. 396, 243 N. W. 119, and cases cited. The evidence in 
this case is not sufficient to show that conveyance of the 
real estate to Clara was not made with intent to hinder, 
delay or defraud the creditors of the grantor, and is not 
sufficient as against other creditors to show that Clara was 
actually a creditor of her mother. 
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The defendant Clara K. Dover relies upon a rule, well 
established in this state, to the effect that an insolvent 
debtor may prefer his creditors. Luikart v. Tidrick, 126 
Neb. 398, 253 N. W. 414. The said grantee also relies upon 
the rule to the effect that a preferential transfer of prop- 
erty by an insolvent debtor to one of his creditors is not 
fraudulent as to his other creditors, even though the debtor 
intended to thereby defeat the collection of the claims of 
his other creditors, and even though the preferred creditor 
had knowledge of such intention on the part of the debtor, 
if such preferred creditor does not participate in a fraudu- 
lent purpose, but merely seeks to obtain the payment or. 
security of his own claim. Clarke Drug Co. v. Boardman, 
50 Neb. 687, 70 N. W. 248; Lutkart v. Tidrick, supra; 27 
C. J. 630. These rules, however, do not prevent a prefer- 
ence of one creditor from being fraudulent as to other 
creditors if such preferred creditor, by the nature of the 
transaction by which his preference is obtained, knowing- 
ly aids the debtor in locking up or secreting a portion of 
his estate for his own benefit. In such a case the prefer- 
ence is fraudulent as to other creditors in its entirety. 
Ellis v. Musselman, 61 Neb. 262, 85 N. W. 75. See annota- 
tion in 79 A. L. R. 182; 27 C. J. 681. The defendant Clara 
K. Dover by the preference she claims to have taken active- 
ly participated in aiding her mother to lock up, as it were, 
property of the admitted value of $2,500. That sum, by the 
claim of the defendants themselves, is still owed by Clara 
to her mother, but is evidenced by nothing but a verbal 
agreement, is payable whenever Clara feels like paying it, 
and bears no interest. Its payment is not secured by a 
lien on the real estate unless by operation of law. With 
the title in Clara, the quarter-section becomes her home- 
stead, and subject to statutory exemptions. If her prefer- 
ence were valid, a court would not change the terms of the 
contract by which it was obtained. One of the other credi- 
tors seeking to subject this amount to the payment of his 
claim might easily find it hard of access, and perhaps 
worthless to him after all legal remedies were exhausted. 
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By the rules above mentioned the entire conveyance of 
real estate to the defendant Clara K. Dover was fradulent 
as to the plaintiff. This is the law even if her contention to 
the effect that she was a creditor of her mother, which is 
the status she claims to have occupied, were sustained by 
the evidence. 

For the reasons above given, the judgment of the trial 
court to the extent that it fails to declare the conveyance 
of the real estate involved to Clara K. Dover void as to 
creditors is reversed, and this cause is remanded, with di- 
rections that such conveyance be declared void in its en- 
tirety as to the plaintiff herein, and with directions that 
the property involved be subjected to the payment of the 
plaintiff’s judgments. Since much time has elapsed since 
the trial of this cause, the personal property in the hands 
of the various defendants may have been disposed of in 
such manner as to render much of it inaccessible to the 
plaintiff. The plaintiff will be allowed to file such plead- 
ings and make such proof relative thereto as will enable 
him to secure such relief with relation to the personal 
property as the law may allow. 

REVERSED. 


PEARL SCHINDLER, APPELLEE, V. FRANK MULHAIR, APPEL- 
LANT. 
278 N. W. 217 


Fitep May 14, 1987. No. 29840. 


1. Appeal. A verdict of a jury in a law action based upon con- 
flicting evidence will not be disturbed unless clearly wrong. 
In a case where the evidence is sufficient to sustain 
the verdict, this court will not disturb the judgment thereon. 
3. Jury: VERDICT: IMPEACHMENT. No affidavit, deposition or other 
sworn statement of a juror will be received to impeach or ex- 
plain a verdict or on what grounds it was rendered, or to 
show a mistake in it, or that the jurors misunderstood the charge 
of the court or that they mistook the law, or the result of the 
finding, on the ground that such matters inhere in the verdict. 
: Affidavits or testimony of jurors 
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will not be received for the purpose of impeaching or avoiding 
their verdict in respect to matters inhering in the verdict itself. 

5. Damages. No method of exact computation can be devised in 
determining compensatory damages wherein mental anguish, 
personal injuries and physical suffering and the amount of re- 
covery must generally be left to the sound discretion of the 
jury, and a verdict rendered under such circumstances will not 
be reduced unless clearly excessive. 

Verdict herein found to be excessive and that it 

should be reduced to $3,000. 


APPEAL from the district court for Boyd county: ROBERT 
R. DICKSON, JUDGE. Affirmed on condition. 


J. J. Harrington and John T. Murray, for appellant. 


Barnhart, Greenamyre & Nelson and W. L. Brennan, 
contra. 


Heard before DAY, PAINE and CARTER, JJ., and TEWELL, 
CHAPPELL and YEAGER, District Judges. 


YEAGER, District Judge. 

This is an action instituted by the plaintiff and appellee 
against the defendant and appellant to recover damages 
claimed to have been sustained by her on the 11th day of 
May, 1935, in Boyd county, Nebraska, resulting from a col- 
lision between an automobile in which she was riding, and 
which was being operated by her husband, and a horse 
which was on the public highway and which horse belonged 
to the defendant. 

The petition sets forth substantially that on May 11, 
1935, at about 11:30 p. m., Marvin Schindler, the husband 
of plaintiff, was driving and operating a Model A Ford 
coupé on a public highway, known as highway No. 12, 
from Lynch, Nebraska, toward his home which was east 
of Monowi, Nebraska; that plaintiff was riding in said 
automobile; that when they reached a point about three 
miles east of Lynch and at a point where the said highway 
ran along the south side of the right of way of the Chicago 
& Northwestern Railway Company, which right of way 
separated the highway from the farm of the defendant, 
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the automobile driven by the husband of plaintiff hit and 
struck a horse which the defendant negligently and wrong- 
fully permitted to be loose, unhiteched, untied, and un- 
guarded on the said highway. 

Plaintiff alleged that as a result of the collision she was 
thrown against the dashboard and windshield and onto 
the floor of the said automobile and was severely injured 
and bruised, and that as a result thereof, being pregnant, 
thereafter on the 24th day of May, 1935, had a miscarriage. 

The defendant filed an answer, denying generally the 
allegations of plaintiff’s petition. The general denial was - 
followed by a denial that the horse in question belonged to 
the defendant or that it was in his possession or under his 
control or custody. Defendant further answered that the 
injuries received by plaintiff resulted from the negligence 
of the husband of plaintiff and the contributory negligence 
of plaintiff and her husband. 

The plaintiff by reply denied all allegations and aver- 
ments of new matter contained in the answer of the de- 
fendant. 

On the issues thus joined a trial was had to a jury which 
resulted in a verdict and judgment in favor of plaintiff 
and against the defendant for the sum of $5,000. From 
this judgment the defendant brings this appeal. 

In his brief appellant has enumerated twelve separate | 
assignments of error on which he relies for a reversal. A 
decision of this case does not require a discussion of all 
assignments. The second assignment of error challenges 
the sufficiency of the evidence to sustain the verdict. No 
question is raised in the brief with reference to liability on 
the part of the person who had control. and supervision of 
the horse which was in collision with the automobile in 
which plaintiff was riding. So far as the record is con- 
cerned, we are required to consider it as established that 
negligence was present in permitting the horse to be upon 
the highway at the time and place and under the circum- 
stance shown. 

The only question in this connection requiring considera- 
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tion is the one as to whether or not the evidence sufficiently 
shows that the defendant was the custodian of and had 
control of the horse. The evidence shows that the horse 
did not belong to defendant and in her brief plaintiff sub- 
stantially concedes this to be true. On the question of 
custody and control, the husband of plaintiff has related a 
purported conversation with the defendant in answer to a 
question propounded on the trial as follows: “Q. Will you 
- tell the jury what your conversation with him was at the 
time? A. I drove off the highway and up to where he was 
standing; I got out of my car and I says, ‘Say, was that 
your horse J run into?’ He says, ‘Yes; was that you that 
run into that horse?’ He says, ‘I was wondering who run 
into the horse, I thought it was some truck driver from 
Spencer,’ I believe Kelley Martin was his name; he says, 
‘I was just offered $125 for that mare and she was to have 
a colt,’ and he says, ‘I thought she would probably have 
it that night;’ he says ‘I turned her out and went up about 
9:30 to see if she was all right; she didn’t have the colt 
yet and I came back.’” In addition to this claimed ad- 
mission that the defendant turned the mare out and knew 
she was on the highway, Frank Heizer and Edward Heizer, 
brothers of the plaintiff, testified that at about 7 p. m. 
they saw the defendant leading two horses toward the rail- 
road right of way, one of which answered the description 
of the one which was struck by the automobile in which 
the plaintiff was riding. F. T. Schrunk, another’ witness, 
testified that between 7 and 8 o’clock he noticed a horse 
of the same description along the road in front of defend- 
ant’s farm. 

As against this, defendant denied that he ever had told 
the husband of plaintiff that he was the owner of the mare 
in question or at any time had any control over her, al- 
though he admits a conversation about the mare in which 
his version is as follows: “A. Well, he was going to town 
and he passed me, and he went on to town, or some place 
west, and when he came back he stopped there and he asked 

me whose horse was that; he says, ‘Was that your horse 
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or Pete’s horse?’ And I says, ‘Did you kill him?’ And he 
says, ‘Yes, I killed him.’ And I says, ‘Well, it sure ain’t 
my horse.’ And he says, ‘It is your horse, and I have 
plenty of witnesses to prove it is your horse.’ So we quar- 
reled and jangled a little while, and he insinuated that I 
ought to pay for fixing up his car; he says, ‘It will only 
cost $30.’ And I says to him, ‘What for, I ain’t got no in- 
terest in that car; how do you figure out that I have to fix 
up your car?’ And he says, ‘I can prove it is your horse; 
it was beside your field and you are responsible.’ I told 
him he would have to bring me different authority than 
that. I think that was about all that was said there. Q. 
Did you say anything to him about making him pay for 
the horse, if it had been your horse? A. Yes; I told him, 
I says, ‘If you killed that horse and I owned it, I would 
sue you for $150 for wilfully and maliciously killing that 
animal on a nice road like that; he is a crazy driver any- 
way.’” A number of witnesses testified the mare belonged 
to Peter Mulhair, brother of the defendant. Still others 
testify that shortly before this occurrence this mare and 
another one were brought back from near Creighton, Ne- 
braska, unloaded at the farm of defendant and, at the 
request of Peter Mulhair, placed in his pasture and were 
completely in his control and possession. 

The evidence was in very sharp conflict on this essential 
point in the case. On this conflicting evidence the jury 
found in favor of the plaintiff. The evidence is clearly suffi- 
cient to sustain the finding of the jury. A verdict of a jury 
in a law action based upon conflicting evidence will not be 
disturbed unless clearly wrong. It appearing that the evi- 
dence is sufficient to sustain the verdict, this court will not 
disturb the judgment entered thereon. Boehler v. Kraay, 
130 Neb. 2338, 264 N. W. 745; Potach v. Hrauda, ante, p. 
288, 271 N. W. 795. 

We come now to and will discuss together appellant’s 
eighth, ninth and twelfth assignments of error since they 
deal with alleged misconduct of the jury and the rulings 
of the court in relation thereto. By affidavits of them- 
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selves filed in support of a motion for new trial, the attor- 
neys set forth in substance that, after verdict in this case, 
they talked with certain of the jurors, and that said jurors 
in their deliberations considered as damages the loss of 
plaintiff’s child through miscarriage; that she might have 
other miscarriages in the future; that many jurors ad- 
vanced as argument in favor of a large verdict that they 
would not have their own wives miscarry for $10,000; 
and that another reason for the rendition of such a large 
verdict was that too many people were turning their 
stock out on the highway and they wanted to set an ex- 
ample. In the affidavits the attorneys for defendant named 
the particular jurors to whom they talked, and thereafter 
the plaintiff filed the affidavits of each of the jurors so 
named in which they, and each of them, specifically denied 
that they had made any such statements to attorneys for 
defendants. On the day of the hearing on the motion for 
new trial, defendant subpoenaed the said jurors and asked 
leave of court to have them testify in support of the motion 
for new trial. The trial court refused to permit them to 
become witnesses. 

A statement of the trial judge in connection with the 
refusal to permit the jurors to testify is in the bill of ex- 
ceptions and it is apparent that his reason for refusal was 
grounded on the proposition that the matters set forth in 
the affidavits inhered in the verdict and could not be proved 
by the jurors themselves. In an unbroken line of decisions 
this rule that no affidavit, deposition, or other sworn state- 
ment of a juror will be received to impeach or explain a 
verdict or on what grounds it was rendered, or to show a 
mistake in it, or that the jurors misunderstood the charge 
of the court, or that they mistook the law, or the result of 
the finding, has obtained on the ground that such matters 
inhere in the verdict. 

Do the matters referred to in the affidavits of the attor- 
neys for defendant inhere in the verdict? If they do, then 
the trial court was correct in the refusal to permit the 
calling of the jurors as witnesses. There are numerous de- 
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cisions of this court wherein it was held under particular 
sets of facts that the jurors could not be heard to impeach 
the verdict. In Iman v. Inkster, 90 Neb. 704, 184 N. W. 
265, which was a case wherein it was urged by affidavit of 
juror that the jury disregarded evidence and disobeyed in- 
structions, the court said: “The attack so made related to 
matters inhering in the verdict itself, and the jurors could 
not impeach it in that manner.” 

In Welsh v. State, 60 Neb. 101, 82 N. W. 368, which was 
a rape case, the court said: “By affidavits of some of the 
jurors it appears that while considering their verdict cer- 
tain of them suggested that the accused should be convicted 
because Michael Begley had been found guilty, it having 
been shown that Begley and the defendant both ravished 
the prosecutrix. The testimony of the jurors in the matter 
just indicated, is incompetent to impeach their verdict.” 

In Hamblin v. State, 81 Neb. 148, 115 N. W. 850, on the 
question of what may not be impeached by the affidavits of 
jurors, the court quoted with approval the following from 
2 Thompson, Trials, sec. 2618: “Upon the grounds of publie 
policy, courts have almost universally agreed upon the rule 
that no affidavit, deposition, or other sworn statement of a 
juror will be received to impeach the verdict, to explain 
it, to show on what grounds it was rendered, or to show a 
mistake in it; * * * or that they otherwise mistook the law, 
or the result of their finding.” 

The case of Egan v. State, 97 Neb. 731, 151 N. W. 237, 
is one where it was sought to compel the foreman of the 
jury to testify to matters occurring in the jury room. An 
affidavit of attorney was filed in that case wherein it was 
set forth in substance that jurors had stated in the jury 
room that it had been known that the Egan boys had been 
receiving stolen property and that such statements of 
jurors were a consideration leading to the verdict of guilty. 
The court in commenting on the subject said: “The affi- 
davit stated a number of considerations that it is claimed 
influenced the jury that were not entirely proper, but it 
does not show that the witness could testify to any state- 
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ments of facts made by any juror. The nearest approach 
to this is the allegation that the juror stated that all of the 
jurors knew that the Egan boys had been receiving stolen 
property. It does not appear that any juror stated that he 
knew that it was a fact and so influenced the jurors. Mat- 
ters of opinion and arguments of jurors in the jury room 
are considered as inhering in the verdict, and as not such 
‘matters of misconduct as can be proved by the jurors 
themselves.” 

These cases and numerous others contain illustrations 
of the rule as to what does inhere in the verdict. In the 
light of these illustrations, we conclude that the matters 
complained of by appellant are matters which essentially 
inhered in the verdict of the jury, and therefore the affi- 
davits or testimony of the jurors were not admissible to 
impeach the verdict. 

The remaining question relates to the amount and size 
of the verdict. The appellant contends that in the light of 
the evidence $5,000 is excessive. The evidence substantial- 
ly shows, as to the injuries received by appellee, that as a 
result of the accident she became dazed as a result of 
striking her head, suffered bruises and contusions on her 
lower limbs, she had severe pains in her chest and abdomen, 
that she was ill for about ten days when she had a mis- 
carriage, that since that time she has had fainting spells, 
that she has been nervous and has been unable to sleep 
well, that after the accident she suffered considerable pain. 
Her physician testified that she was in a semianemic state 
and would so continue for some time. He did not estimate 
the time it would take to recover. There is nothing in the 
evidence to indicate that appellee sustained any permanent 
injury. : 

It is recognized that this is a case wherein mental 
anguish, personal injuries and physical suffering were 
properly submitted and considered in determining compen- 
satory damages, and that no method of exact computation 
can be devised, and that the amount of the recovery must 
generally be left to the sound discretion of the jury. Flinn 
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v. Fredrickson, 89 Neb. 563, 181 N. W. 934. With a recog- 
nition of the rule, in the light of the injuries sustained as 
disclosed by the record, it is our opinion that the judgment 
is excessive and should be reduced. We, however, do not 
believe it is so excessive as to indicate that the jury were 
moved by passion and prejudice. 

It is therefore ordered that the appellee shall file a re- 
mittitur in this court in the sum and amount of $2,000 
within 20 days, and on the filing of such remittitur within 
the time fixed the judgment will be affirmed for $3,000 with 
costs. If she fails to file remittitur, then the case will be 
reversed and remanded for a new trial. 

AFFIRMED ON CONDITION. 


BEN B. WooD REALTY COMPANY, APPELLANT, V. BEN BROWN 
Woop ET AL., APPPLLEES. 
273 N. W. 493 


Fitep May 21, 1937. No. 29940. 


1. Corporations: BURDEN oF PRoor. A corporation pleading an oral 
pledge of stock by a stockholder to secure a debt owing by him 
to the corporation has the burden of proof on that issue. 

Proor. To prove an oral pledge of corporate stock to 

secure a debt owing by a stockholder to the corporation, the 
evidence must clearly show both parties intended to create a 

‘lien of that kind. 

An oral contract pledging corporate stock to secure a 

debt owing by a stockholder to the corporation is limited to the 

particular debt secured. 

A written assignment of corporate stock to secure a 
particular debt owing by a stockholder to the corporation does 
not include a subsequently created debt of pledgor to pledgee, 
in absence of a contract to that effect. 

5. Set-off. By statute, “A set-off can only be pleaded in an action 
founded on contract, and must be a cause of action arising upon 
contract, or ascertained by the decision of the court.” Comp. St. 
1929, sec. 20-816. 

Mutuality of demands is necessary to a set-off. 

7. Action: DECLARATORY JUDGMENTS. The statute authorizing a 
declaratory judgment is applicable only where all interested 
persons are made parties to the proceeding. 
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8. Costs. Courts are authorized by statute to tax as costs a rea- 
sonable fee for the services of a guardian ad litem. 

The litigant to whom the fee for services of a guard- 

ian ad litem shall be taxed as costs depends upon the circum- 

stances of each particular case and the discretion of the 

court. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Affirmed. 


George B. Thummel, for appellant. 


Crofoot, Fraser, Connolly & Stryker and Winthrop B. 
Lane, contra. 


Heard before Goss, C. J., ROSE, GOOD, DAY, PAINE and 
CARTER, JJ., and CLEMENTS, District Judge. 


ROSE, J. 

This is a suit in equity brought in the corporate name 
of Ben B. Wood Realty Company, plaintiff, to foreclose 
alleged liens of that corporation on 249 shares of its 
capital stock which had been issued to Ben B. Wood, now 
deceased. E. B. Crofoot, administrator of the estate, is 
one of the defendants. The indebtedness of Ben B. Wood 
to plaintiff was evidenced by two unpaid promissory notes, 
one for $38,062, dated April 1, 1915, and the other for 
$6,775, dated March 28, 1930. Other defendants are the 
Merchants National Bank of Omaha, a creditor of Ben B. 
Wood in the sum of $5,021.62, and Ben Brown Wood and 
Truman S. Wood, decedent’s minor sons, who are repre- 
sented by Winthrop B. Lane, guardian ad litem. 

The petition alleges in substance, among other things, 
that, in 1904, the husband of Daisy B. Wood died, leaving 
her, in trust as her life estate, the income from his prop- 
erty and dividing the estate in remainder equally among 
their four children, LeRoy, Margaret Wood Cranmer, Ben 
B., and Robert; that, in 1911, when the widow was em- 
barrassed by debts, she and her four children, in considera- 
tion of the release of her life estate, of provision for her 
future support and of payment of her debts, dissolved the 
trust created by her husband and incorporated the Ben B. 
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Wood Realty Company, plaintiff, to carry out the new ar- 
rangement; that the amount of the capital stock was $100,- 
000 and one-fourth of it was issued to each of the four 
children; that, for corporate purposes, in exchange for 
nonnegotiable receipts, the stock was deposited with Harry 
B. Cranmer, husband of the daughter, Margaret, as trustee 
under what was called a “voting agreement;” that the cor- 
poration, plaintiff, lent Ben B. Wood $3,062, as evidenced 
by his note, and accepted as security therefor a written 
assignment of his stock receipt; that he had no property 
except his interest in his stock and was insolvent; that the 
note and assignment have been kept in plaintiff’s posses- 
sion; that the corporation had devoted both earnings and 
part of its capital to the support of the widow; that Ben 
B. Wood, while a corporate officer, wrongfully appropriated 
to his own use $6,775 belonging to the corporation, gave 
his note therefor to restore the shortage and secured it by 
an oral pledge of his stock receipt. The facts are pleaded 
in detail and the written instruments upon which plaintiff 
relies are made parts of the petition. The validity of the 
assignment of the stock receipt and of the oral pledge to 
plaintiff were put in issue by various pleadings of the. par- 
ties to the suit. 

Upon a trial of the cause, the district court decreed a 
first lien on Ben B. Wood’s interest in 249 shares of stock 
to secure payment of the 3,062-dollar note and directed 
plaintiff to apply in satisfaction of the debt sufficient earn- 
ings of such stock and any declared dividends thereon. Of 
this part of the decision no complaint is now made. The 
decree below, however, denied plaintiff any relief on the 
alleged oral pledge of the same stock receipt to secure the 
note for $6,775, and this ruling is challenged as erroneous 
in an appeal by plaintiff. 

There is no material conflict in the evidence. The burden 
was on plaintiff to prove the oral pledge. A statute giving 
a corporation a lien on corporate stock to secure a debt of 
a stockholder has not been pointed out or found. To prove 
an oral pledge of stock, the evidence must clearly show 
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both parties intended to create a lien of that kind. 49 C. J. 
904. Such a contract of pledge is limited to the particular 
debt secured. Sharmer v. McIntosh, 43 Neb. 509, 61 N. W. 
727. A written assignment to secure one debt does not in- 
clude a subsequently created debt owing by pledgor to 
pledgee, in absence of a contract to that effect. The debt 
evidenced by the second note was not in existence or con- 
templated when the first note was executed and when the 
written assignment of the stock receipt was made. Pos- 
session of the stock and of the assignment of the stock re- 
ceipt was obtained by plaintiff for the purposes of a trust 
long before the note for the shortage was given. The sub- 
stance of the testimony as to what Ben B. Wood said he 
could do about the shortage and restitution is as follows: 
Cannot do anything; company already has first note and 
stock; all that can be done is to give another note; sorry 
he took the money; intended to pay it back from his share 
of the estate; only way he could repay it would be through 
his stock, unless he could make enough to take care of it; 
owed plaintiff approximately $10,000 and intended to make 
it good from his stock. 

The testimony outlined, as indicating intention, added 
little or nothing to the promissory note for the shortage, 
except the contemplated means of payment. Ben B. Wood 
did not sign a written pledge of stock to secure the short- 
age or say he intended to leave the stock in possession of 
the corporation as security—natural steps, if he so in- 
tended. His mother was 82 years of age and his intention 
to pay his shortage with funds arising from liquidation 
of the corporation upon expiration of the trust in her 
favor by her death was at least reasonable as an inference 
of an unexpressed intention to make a contract of pledge 
in which plaintiff joined. When all the evidence and sur- 
rounding circumstances are considered, the intention of 
Ben B. Wood to pledge his stock to secure his shortage is 
not clearly shown. Plaintiff did not maintain the burden 
of proof on this issue and the trial court did not err in so 
holding. 
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The appeal presents also the asserted right of plaintiff 
to set off the shortage of Ben B. Wood against his distribu- 
tive share of the assets of plaintiff. That corporation has 
not yet fully executed the trust to support the widow for 
life and is not in the course of liquidation. The statute 
provides: 

“A set-off can only be pleaded in an action founded on 
contract, and must be a cause of action arising upon con- 
tract, or ascertained by the decision of the court.” Comp. 
St. 1929, sec. 20-816. 

A rule in this branch of the law has been stated as fol- 
lows: 

“Mutuality of demands is necessary to entitle a defend- 
ant to a set-off, and the respective demands must be be- 
tween the same persons and in the same capacity.” Bank 
of Crab Orchard v. Myers, 120 Neb. 84, 231 N. W. 518. 

In the present case there is no mutuality of claims. The 
record does not disclose any present enforceable claim of 
the estate of Ben B. Wood, deceased, against plaintiff. His 
stock is impressed with a trust for the support of his 
mother. There are now no dividends or assets available for 
a set-off. It follows that the set-off was properly disallowed. 

Another issue earnestly presented on appeal is the 
pleaded right of plaintiff to a declaratory judgment that 
it is authorized by the contracts of the widow and her four 
children to use both income and capital for her support 
during her life. The district court properly declined to 
rule on this question. Some of the interested parties to 
these contracts were not made parties to this action and 
are not before the court. It is well-settled law that the 
statute authorizing a declaratory judgment is applicable 
only where all interested persons are made parties to the 
proceeding. Comp. St. 1929, sec. 20-21,145; Southern Ne- 
braska Power Co. v. Village of Deshler, 130 Neb. 133, 264 
N. W. 462; Smithberger v. Banning, 180 Neb. 354, 265 N. 
W. 10; Arlington Oil Co. v. Hall, 130 Neb. 674, 266 N. W. 
583. : 

The district court allowed and taxed against plaintiff a 
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fee of $150 for the services of the guardian ad litem and 
this order is also attacked as erroneous without complaint 
of the amount. The guardian was appointed by the court 
as its officer to assert and protect the rights of the minors. 
His services were necessary and well performed. Plaintiff 
subjected the minors to the burdens of litigation and most 
of the relief sought was properly denied. The statute pro- 
vides: 

“It shall be the duty of every attorney to act as the 
guardian of an infant defendant in any suit pending against 
him, when appointed for that purpose by an order of the 
court; he shall prepare himself to make the proper defense, 
to guard the rights of such defendant, and shall be entitled 
to such compensation as the court shall deem reasonable.” 
Comp. St. 1929, sec. 7-118. 

The litigant to whom the fee for services of a guardian 
ad litem shall be taxed as costs depends upon the circum- 
stances of each particular case.and the discretion of the 
court. Shelby v. Meikle, 62 Neb. 10, 86 N. W. 939; Batley 
v. Garrison, 68 Neb. 779, 94 N. W. 990. The circumstances 
justify the fee as allowed and taxed. An additional fee of 
$100 will be taxed against plaintiff for services of the 
guardian ad litem in the supreme court. Error prejudicial 
to plaintiff has not been found in the proceedings and 
judgment below. 

AFFIRMED. 


ALFRED L. STECK, APPELLANT, V. PLATTE VALLEY PUBLIC 
POWER AND IRRIGATION DISTRICT, APPELLEE. 
273 N. W. 268 


FILED May 21, 1987. No. 29971. 


1. Eminent Domain: Damaces. Landowner’s claim for damage to 
his land by reason of cutting off ingress and egress to and from 
such land, caused by public power and irrigation district con- 
demning and vacating highways leading directly from his land 
to his principal market, will not be defeated by a previous sale 
of a part of his tracts to such district for reservoir purposes. 
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Where a public highway, extending from 
farm to owner’s principal market, is vacated, leaving landowner 
without any outlet in the direction of such market, he suffers 
a special damage not common to community at large. 


APPEAL from the district court for Lincoln county: 
IsAAC J. NISLEY, JUDGE. Reversed. 


Shuman & Overeash, for appellant. 
E.. H. Evans and Beeler, Crosby & Baskins, contra. 


Heard before Goss, C. J., ROSE, GooD, DAY, PAINE and 
CARTER, JJ., and LIGHTNER, District Judge. 


Goon, J. 

Platte Valley Public Power and Irrigation District (here- 
inafter called the district) instituted this proceeding in the 
county court of Lincoln county, to condemn for its use cer- 
tain highways existing within the area over which the dis- 
trict proposed to construct a reservoir. From the proceed- 
ings had in the county court an appeal was taken to the 
district court. In this action the only question is whether 
Alfred L. Steck, who owns lands adjacent to the proposed 
reservoir, sustained damage by reason of the vacation of 
the highways. In the district court Steck was designated as 
plaintiff and the district as defendant. After plaintiff had 
adduced all of his evidence, the court, on motion of the dis- 
trict, directed a verdict in its favor. Plaintiff has appealed. 

The record reflects these facts: The district desired to 
construct a reservoir to hold water for power and irriga- 
tion purposes, and acquired nine or ten sections of land 
in a basin-like area about two miles south of the town of 
Sutherland in Lincoln county. This area was traversed 
east and west and north and south by a number of high- 
ways. Steck’s lands, involved in this controversy, abut on 
and are immediately south of the proposed reservoir. The 
proceeding in the county court was brought to condemn 
the highways and roads that would be within the reservoir 
proper and to assess damages, if any, to the. lands of Steck 
and one or two other property owners, and also for com- 
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pensating Lincoln county for the value of the highways 
condemned. 

It appears that the town of Sutherland is the only avail- 
able market town for Steck, and that the main highway, 
extending south from Sutherland, runs through the pro- 
posed reservoir area and between sections 19 and 20, 
township 13, range 33, and on the east side of the south- 
east quarter of section 19 owned by Steck. Steck also owns 
land in the southeast quarter of section 20 and land in the 
south half of section 21 in same township and range. An- 
other of the condemned highways ran between sections 
20 and 21, and Steck’s land in those sections abuts upon 
this highway. The vacated portions of these highways are 
north of Steck’s land, and leave him no outlet to the north. 
Steck’s means of ingress and egress to and from his land 
in sections 20 and 21, from the north and in the direction 
of his market town, is destroyed. He is left with his land 
abutting upon a dead-end of a highway. With reference to 
his land in section 19, the highway running along the east 
side thereof was vacated from the northeast corner of his 
land, thence north through the reservoir area, so that 
ingress and egress to and from his land from the north 
and in the direction of his market town are closed to him, 
and this land is left abutting upon the dead-end of what 
was the principal highway. It also appears that in going 
from Steck’s land in section 19 to the town of Sutherland 
he will necessarily have to travel to the west, around the 
west side of the reservoir and over a crooked; winding, 
hilly road, with many abrupt turns, and be required to 
travel a distance of two or more miles farther in going 
to market. From his lands in sections 20 and 21, in order 
to get to market, he must travel to the east and around 
the east side of the reservoir over a highway that is not 
comparable to the main highway which he formerly 
traveled, and he is required to travel two or more miles 
farther in going to the market town. 

A considerable time prior to the institution of this con- 
demnation proceeding, Steck sold and conveyed to the dis- 
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trict a tract of land, containing 6.67 acres, out of the north- 
west corner of his land in section 19, and on the same day 
sold and conveyed to the district 152.56 acres in section 21. 
It appears from the record that Steck knew that the land 
was being purchased for a part of the reservoir site, but 
the injury to his remaining land and the fact that the roads 
might be subsequently vacated were not taken into con- 
sideration, were not discussed, and no allowance was made 
* therefor. It also appears that the land owned by Steck in 
section 20 was purchased from one Robb in 1935 and some 
time prior to the institution of the condemnation proceed- 
ings; that prior to that time Robb had owned a quarter- 
section of land and had sold about 61 acres thereof to the 
district, and Steck later purchased the remaining 99 acres 
of Robb’s quarter-section. 

The evidence clearly shows that Steck has suffered dam- 
age to his lands by reason of the condemnation and closing 
of the highways above referred to, and the cause should 
have been submitted to the jury for determination of the 
damage, unless some one of the grounds given by the dis- 
trict for direction of a verdict is sufficient to defeat Steck’s 
claim. 

One of the district’s contentions is that Steck and Robb 
were compensated for any damage sustained to the remain- 
ing portions of their tracts when they sold a part of their 
land to the district for reservoir purposes. If this conten- 
tion is sound, we are at a loss to understand why Steck 
was made a party to the proceeding in the county court 
for condemnation of the highways. If he had been com- 
pensated, there was no occasion for making him a party to 
that proceeding. In the district’s petition it alleged that it 
had settled with the other landowners whose rights would 
be affected by the closing of the highways, with the excep- 
tion of Steck and one or two others, and these were made 
parties. By the filing of this pleading we think the district 
conceded that Steck was entitled to make claim for dam- 
ages. That such is the effect of the pleading, see Lindsay 
v. City of Omaha, 30 Neb. 512, and particularly at page 
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520, 46 N. W. 627. The evidence, however, clearly shows 
that any damage that might be sustained by Steck by rea- 
son of the closing of the highways was not taken into con- 
sideration when he sold a part of his tracts to the district. 
The subject was not discussed, and the evidence clearly 
shows that he was not compensated for damages which 
might be caused subsequently by the vacation of the high- 
ways. The district’s contention in this respect is without 

merit. : 

The district also contends that Steck suffers no damage 
or injury to his lands other than that suffered by the com- 
munity in general. If this were true, it would no doubt be 
a bar to any recovery by Mr. Steck. But the evidence does 
not sustain this contention. The vacated highways came 
to and through lands owned by Steck in sections 20 and 
21. When the portions of this highway to the north of the 
remaining part of Steck’s land were vacated, it left the 
land in sections 20 and 21 abutting upon a dead-end of a 
highway. It effectually prevents ingress and egress to and 
from his farm from the north. The same is true with 
reference to his land in section 19. It vacated the highway 
that ran north from the northeast corner of the land in sec- 
tion 19, and deprives Steck of any outlet to the north and 
in the direction of his principal market. Ingress and egress 
to and from the north are prevented by the vacation of that 
highway. Therein lies the difference between the injury to 
Steck’s land and injury to land of those in the community 
’ farther south. The authorities cited by the district in sup- 
port of its contention are not in point, but the principle in- 
volved herein is fully stated in Jones v. City of Aurora, 
97 Neb. 825, 151 N. W. 958, and in Lowell v. Buffalo Coun- 
ty, 119 Neb. 776, 230 N. W. 842, same case on second ap- 
peal, 123 Neb. 194, 242 N. W. 452. 

The district further contends that Steck and Robb, his 
immediate grantor to Steck’s land in section 20, by their 
deeds are estopped from asserting an injury to the premises 
conveyed. It may be observed that no claim for damages 
to the lands that were conveyed to the district by Steck and 
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by Robb, his predecessor in title in section 20, was made. 
Steck’s claim is only for injury and damage, caused by the 
vacation of the highways, to the remaining portions of his 
lands, and not for damage to the lands sold to the district. 

The reasons given for the direction of a verdict are in- 
sufficient to defeat Steck’s claim for damages. The trial 
court erred in directing a verdict for the district. The 
judgment of the district court is reversed, and the cause 
remanded for further proceedings consistent with this 
opinion. 

REVERSED. 


HARRY H. THOMAS v. AMY THOMAS. 
273 N. W. 483 


FiLep May 21, 1937. No. 30081. 


1. Divorce: CONTEMPT. Where, in an action for divorce, a hus- 
band has been ordered to pay alimony for the support of his 
wife, and, being of sufficient ability to pay the same, wilfully 
and contumaciously neglects or refuses to pay, having no 
reasonable or just grounds for his failure or refusal, such 
conciee constitutes a civil contempt. 


2, The above rule is applicable to the payment 
of permanent as well as temporary, alimony. 
3. The affidavit or complaint on which the in- 


stant case is based, examined, and, for reasons set forth in 
Wright v. Wright, ante, p. 619, 272 N. W. 568, held insufficient. 


ERROR to the district court for Scotts Bluff county: 
GEORGE W. IRWIN, JUDGE. Reversed and dismissed. 


Paul T. Miller and Morrow & Morrow, for plaintiff in 
error. 


Jack L. Raymond, contra. 


Heard before ROSE, EBERLY, DAY, PAINE and CARTER, 
JJ., and HASTINGS and RINE, District Judges. 


EBERLY, J. 
In this proceeding plaintiff prosecutes error from an 
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order of the district court for Scotts Bluff county commit- 
ting him to the county jail of that county for failure to 
comply with an order of that court directing the payment 
of alimony. 

The record discloses that on May 27, 1935, a decree was 
entered granting the defendant, Amy Thomas, a divorce on 
her cross-petition, and awarding her judgment against the 
plaintiff, Harry H. Thomas, in the sum of $2,400, payable 
$50 a month, and making said judgment a lien on plain- 
tiff’s real estate. On July 9, 1936, there was filed in this 
cause an affidavit setting forth the entry of the judgment 
of alimony aforesaid, and the terms thereof, and stating 
“that nothing has been paid by plaintiff to this defendant 
during the month of March, 1936; that he has paid the 
February payment and is delinquent with the March pay- 
ment, or four months, and will be delinquent for the July 
10, 1936, payment prior to the date of hearing on this 
citation; that plaintiff has ignored the orders of this court 
entered herein on the 27th day of May, 1935, and on the 
14th day of September, 1935, and that plaintiff is an able- 
bodied man competent to earn the sum of $200 per month.” 

This constituted the complaint or charge upon which 
plaintiff was tried on July 18, 1936, after due service upon 
him of an order to show cause. Hearing was had, at the 
conclusion of which an order was entered whereby the 
“court * * * finds that plaintiff is in contempt of court for 
failure to pay alimony as ordered by this court on the 
27th day of May, 19385, and on the 14th day of September, 
1935, and that he is now in arrears the sum of $250, being 
$50 per month for March, April, May, June and July, 1936, 
and that plaintiff should be confined in the county jail un- 
less he purges himself. It is therefore ordered that plaintiff 
be given ten days to purge himself of contempt of this 
court for failure to pay alimony,” and to comply with the 
order of this court, and upon his failure to do so it was 
ordered that “he be confined to the county jail of Scotts 
Bluff county, Nebraska, until he purges himself.” 

No bill of exceptions forms a part of this record, so we 
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are limited in our consideration of the case to the tran- 
script, as to which, to entitle plaintiff in error to relief, 
error must affirmatively appear. 

The first contention of plaintiff in error is that the 
record discloses that more than six months have elapsed 
since the entry of the decree of divorce, and the relation 
of husband and wife having absolutely. terminated, the 
judgment for alimony may not now be enforced by con- 
tempt proceedings. In support of his contention he cites 
Leeder v. State, 55 Neb. 183, 75 N. W. 541, and Segear v. 
Segear, 23 Neb. 306, 36 N. W. 536. It appears needless to 
discuss the doctrines of these cases. Both were expressly 
overruled in Cain v. Miller, 109 Neb. 441, 191 N. W. 704, 
and the last-named case was approved in Jensen v. Jensen, 
119 Neb. 469, 229 N. W. 770. See, also, Umphenour v. 
Van Hoosen, 121 Neb. 870, 236 N. W. 762. 

We do not overlook the contention of plaintiff in error 
that the rule applied in the instant case is proper only 
when applied to failure to conform to a decree for payment 
of temporary alimony. In Maryott v. State, 124 Neb. 274, 
246 N. W. 348, the case of Cain v. Miller, supra, is cited 
with approval, Good, J., saying: “The rule is applicable to 
the payment of permanent, as well as temporary alimony.” 

It follows that no relief may be awarded plaintiff in 
error on this contention. The judgment entered in this 
case is ample and sufficient foundation for the contempt 
proceeding. 

The next question is: “Was the affidavit of July 9, 1936, 
sufficient to support a finding and a judgment of con- 
tempt?” In Wright v. Wright, ante, p. 619, 272 N. W. 
568, this court approved the following statement of the 
rules of law applicable, viz.: 

“The failure of the plaintiff in error to file a motion for 
a new trial in the trial court and obtain a ruling thereon 
does not however prevent this court from an examination 
of the record to determine whether the motion and affidavit 
filed are sufficient to confer jurisdiction on the court to 
make the order complained of. In a number of early cases 
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this court has held: ‘Proceedings in contempt are in their 
nature criminal, and strict rules of construction applicable 
to criminal proceedings are to govern therein.’ Boyd v. 
State, 19 Neb. 128, 26 N. W. 925; Johnson v. Bouton, 35 
Neb. 898, 53 N. W. 995; O’Chander v. State, 46 Neb. 10, 
64 N. W. 373. ‘The affidavit must state the acts of the as- 
serted contempt with as much certainty as is required in 
a statement of an offense in a prosecution of a crime.’ 
Herdman v. State, 54 Neb. 626, 74 N. W. 1097. In two re- 
cent cases, namely, Maryott v. State, 124 Neb. 274, 246 N. 
W. 348, and State v. Barlow, ante, p. 166, 271 N. W. 282, 
we have differentiated between ‘criminal’ and ‘civil’ con- 
tempts and held: ‘The rules of procedure in proceedings for 
criminal contempt are inapplicable to proceedings for civil 
contempt.’ The contempt which is attempted to be charged 
in this proceeding is a ‘civil’ contempt. ‘Where, in a di- 
vorce action, a husband has been ordered to pay alimony 
for the support of his wife and children, and, being of 
sufficient ability to pay the same, wilfully and contuma- 
ciously refuses to pay, having no just or reasonable grounds 
for his failure or refusal, such conduct constitutes a civil 
contempt.’ Maryott v. State, supra.” 

In the instant case the facts charged are that plaintiff 
in error failed to pay as ordered by the court, ignored the 
court’s order, and is an able-bodied man competent to earn 
the sum of $200 a month. The facts charged in no man- 
ner necessitate the inference that the failure to pay is 
wilful and contumacious. Every fact set forth would be 
true if, for instance, the plaintiff in error had been con- 
fined in the penitentiary serving a life sentence. The affi- 
davit does not aver that it is in the power of plaintiff in 
error to comply with the order of the court, nor does it 
set forth that the plaintiff in error has property which 
he unjustly refused to apply toward the satisfaction of the 
judgment rendered against him. Wright v. Wright, ante, 
p. 619, 272 N. W. 568; Hawthorne v. State, 45 Neb. 871, 
64 N. W. 359, 

The affidavit in this case being fatally defective, the 
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order and judgment of the trial court are void and must 
be set aside, and the action dismissed, but without preju- 
dice to another action. 

REVERSED AND DISMISSED. 


ETHEL R. FALKINBURG, APPELLEE, V. PRUDENTIAL INSUR- 
ANCE COMPANY OF AMERICA, APPELLANT. 
273 N. W. 478 


FILED May 21, 1987. No. 29903. 


1. Insurance: ACTION ON PoLicy: ADMISSION OF EVIDENCE. In an 

action on a life insurance policy, where the defense is suicide, 

and the only available evidence is circumstantial, great latitude 
is allowed in the admission of evidence. 

: : In such a case, testimony as to 
the prior physical and mental health of the insured is relevant 
and admissible. 

3. Witnesses: PRIVILEGED COMMUNICATIONS. A communication by 
a patient to his physician, necessary for the performance of 
professional services, is ordinarily privileged by the statute 
forbidding the disclosure of confidential communications be- 
tween physician and patient. 


4, The object of the statute forbidding the dis- 
elosure. of a professional communication between patient and 
physician is not to disqualify the physician as a witness, but to 
enable the patient to secure medical services without fear of 
betrayal. 

5. WAIVER. The patient may waive the privi- 
lege and Rerny the physician to testify. 

6. — An applicant for a policy of insur- 


ance ee asa sac of the contract waive the statutory prohi- 
bition of his physician to testify concerning confidential com- 
munications, and the waiver binds those claiming any interest 
under the policy. 

7. Evidence. The trial court may in its discretion admit as evi- 
dence models and diagrams prepared by a witness to illustrate 
his testimony. Such exhibits depend upon the verity of the 
supporting testimony. 

It is not prejudicial error or an abuse of discretion 

for the trial court to exclude as evidence models and diagrams, 

where they are used by the witness as a part of his testimony 
before the jury. 
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9. It is within the discretion of the trial court to permit 
evidence of experiments to illustrate matters of testimony, but 
the discretion should be exercised with equal consideration for 
the parties. 

10. DEATH BY SUICIDE: PRESUMPTION. The presumption 


against death by suicide prevails when the cause of death is 
unknown, but disappears when evidence is introduced tending 
to show the cause of death. 

11. Insurance: ACTION ON Poticy: DEFENSE OF SUICIDE: BURDEN 
oF Proor. “In an action upon a policy of life insurance, the 
burden of proof is upon the defendant to prove by a preponder- 
ance of the evidence a controverted defense that the assured 
died as the result of poison, self-administered with suicidal 
intent.” Schrader v. Modern Brotherhood of America, 90 Neb. 
683, 184 N. W. 267. 

12, Appeal. An instruction, though erroneous, is not prejudicial 
unless it affects adversely the substantial rights of the appel- 
lant. 

138. Evidence: RES GestT&. Statements of the insured, upon dis- 
covery immediately after being shot, relative to the circum- 
stances are admissible as a part of the res gestx. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Reversed. 


Young & Williams, for appellant. 
Brome & Thomas and Harold A. Moore, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


Day, J. 

The beneficiary of a life insurance policy recovered a 
judgment. The defense was suicide. The policy was issued 
January 11, 1934, and the insured died February 28, 1935. 
The policy provided: “If within two years from the date 
hereof the insured, whether sane or insane, should die by 
suicide, the liability of the company shall not exceed the 
amount of the premiums paid on this policy.” The sole 
issue is whether the gunshot wound which caused death 
was intentionally or accidentally inflicted. The insured was 
alone in a bedroom of his home when shot. 

The trial court excluded the testimony of two physicians 
who examined the insured prior to the time when he was 
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shot. The purpose of this testimony was to show his 
physical and mental condition on August 3, October 26, 
and December 10, 1934. The insurance company offered to 
prove by one, a specialist in mental and nervous diseases, 
that there were indications of brain tumor and mental de- 
terioration. The other specialist found on December 10, 
1934, that the insured was apprehensive, worried, easily 
excited, and nervous; that he was suffering from a manic- 
depressive psychosis, a form of melancholia, accompanied 
by an agitated mental state in which the patient worries 
much, exhibits fear and loses his sense of proportion; and 
that the condition was permanent and progressive. 

The trial court was of the opinion that under the terms 
of the policy the mental condition of the insured was not 
an issue. That conclusion was correct in that if the insured 
died by suicide recovery could not be had regardless of his 
mental condition. But the trial court overlooked another 
purpose for which such testimony was admissible. There 
were no eyewitnesses to the shooting, so the evidence was 
entirely circumstantial. The insured had been a Pullman 
conductor for 24 years. In July, 1934, he was unable to 
continue his work on account of illness described as a 
nervous, worn-out condition. He made a few trips there- 
after, but did not work after October 18, 1934. During 
the forenoon of February 20, 1935, he washed windows and 
helped his wife clean the house until noon. He was then 
to go to the grocery store for food. While his wife was in 
the bathroom, he went into a bedroom where he was shot 
in the region of the heart by a bullet from a revolver which 
he kept in a chiffonier in that room. 

There is no direct evidence supporting the defendant’s 
allegation of suicide. In such a case a noted authority 
states the rule thus: ‘“‘Where circumstantial evidence is the 
only evidence available to a party, and the action must be 
determined upon the relative strength of probabilities and 
inferences, great latitude is allowed the parties in the ad- 
duction and admission of evidence.” 2 Jones, Commen- 
taries on Evidence (2d ed.) sec, 604. The more the jury 
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can know of the surrounding facts and circumstances, 
the better their judgment is likely to be. The physical and 
mental health of the insured is a surrounding circumstance 
which is relevant in this case, and the testimony on this 
matter was unduly restricted. 

In an action on a life insurance policy which excludes 
liability for death by suicide, where the allegation of suicide 
is supported solely by circumstantial evidence, testimony 
as to the prior physical and mental health of the insured 
is relevant and admissible. The reason of the rule here 
announced is supported by Bowers v. Pixley, 111 Neb. 698, 
197 N. W. 410. In that case it was held that, where there 
is a conflict in the evidence, any collateral fact or circum- 
stance tending in any reasonable degree to establish the 
probability or improbability of a fact in issue is relevant 
evidence. Shepherd v. Lincoln Traction Co., 79 Neb. 834, 
113 N. W. 627, is cited and followed. The evidence is not 
excluded by any rule or principle of law and need not fur- 
ther engage our attention. 

But the trial court was of the opinion that the testimony 
of the two physicians was privileged and therefore not 
admissible. A communication by a patient to his physician 
necessary for the performance of professional services is 
ordinarily privileged by the statute forbidding the dis- 
closure of confidential communications between physician 
and patient. Comp. St. 1929, sec. 20-1206; Nichols v. State, 
109 Neb. 335, 191 N. W. 333; Friesen v. Reimer, 124 Neb. 
620, 247 N. W. 561. But the general rule is not applicable 
to this case for that the insured waived the privilege by a 
provision of the contract. The provision is: “I expressly 
waive, on behalf of myself and of any person who shall 
have or claim any interest in any policy issued hereunder, 
all provisions of law forbidding any physician or other 
person who has attended or examined me, or who may 
hereafter attend or examine me, from disclosing any knowl- 
edge or information thereby acquired, and I hereby ex- 
pressly authorize such physician or other person to make 
such disclosures.” 
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Does a waiver by an applicant for an insurance policy 
remove the disqualification of a physician to testify? It is 
stated by one well-known authority: “The object of stat- 
utes making communications between physician and patient 
privileged is not absolutely to disqualify the physician from 
testifying, but to enable the patient to secure medical aid 
without betrayal of confidence. The patient may therefore 
waive objection, and permit the physician to testify. In 
other words, the privilege is the privilege of the patient, and 
not of the physician ; and by the great weight of authority, 
if the patient assents, the court will compel the physician 
to answer.” 28 R. C. L. 542, sec. 182. A competent anno- 
tator states: “Practically all the authorities—with excep- 
tion of those from two jurisdictions, which are affected by 
the particular provisions of the statute on the point— 
recognize that the waiver by an applicant for an insurance 
policy, either in his application or in the policy itself, of 
the disqualification of his physician or surgeon to testify 
concerning confidential communications between them, is 
-valid and binding upon those claiming any interest in the 
policy.” 54 A. L. R. 412. A comprehensive annotation 
cites and discusses many cases. 

The appellee argues that the waiver was not a general 
one and applied only to the time of the issuance of the 
policy and not to subsequent examination by and consulta- 
tion with physicians. Pride v. Interstate Business Men’s 
Accident Ass’n, 207 Ia. 167, 216 N. W. 62, is cited to sup- 
port this contention. The cited case held that a patient 
could waive his privilege by contract in advance, but that 
the waiver made by an insured did not apply to future 
communications. The insurance company in that case called 
three doctors who were called to attend the insured at the 
time of his injury and offered to prove by each certain 
statements made by the insured on the night of the injury 
concerning the method of the injury, tending to show 
that it was self-inflicted. A comparison of the waiver set 
out in the opinion with the one herein discloses that the 
language is different. The language here is a waiver of 
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provisions of law forbidding any physician “who may here- 
after attend or examine me from disclosing any knowledge 
or information thereby acquired.” The cited case, there- 
fore, is not controlling. 

A contractual waiver of the statutory prohibition of the 
testimony of a physician has been considered twice by this 
court. In Bryant v. Modern Woodmen of America, 86 Neb. 
872, 125 N. W. 621, the court held that the contractual 
waiver was valid, although the question related to the 
health of the insured at the time of the application. In 
another case, Western Travelers Accident Ass’n v. Munson, 
73 Neb. 858, 103 N. W. 688, this court held that a patient 
could waive the privilege and that “It is not necessary that 
such waiver be made at the time of the trial, it may be in- 
cluded in and made a part of the contract sought to be en- 
forced in the action in which such testimony is offered.” 
The physician testified in that case as to the cause of death, 
which information came to him in his professional capacity. 
The contract was held to waive any prohibition against 
such a disclosure. 

The citation of the many cases would unduly prolong this 
opinion. The circumstances in many differ from those in 
the case at bar. It should suffice to state that the waiver 
of the statutory prohibition in this case was so broad and 
unrestricted that the disclosure was proper, and the ex- 
clusion of the testimony was erroneous and prejudicial to 
the defendant. 

Certain assignments of error relate to the testimony of 
ballistic experts. The court excluded the testimony of such 
an expert that, after scraping off old corrosion and expos- 
ing bright, fresh metal, corrosion will be uniform. This 
evidence was offered as tending to prove that the fired 
shell causing death and a misfired shell in the gun were 
indented the same day. This was not prejudicial since the 
expert testified that he could not say that they were fired 
the same day and that there might be as much as four 
months’ variation. 

The court also refused to admit two exhibits to illustrate 
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the testimony of an expert. One was a model of the gun 
which killed the insured, intended to demonstrate the 
mechanism and working of the gun. The other exhibit was 
a chart prepared by a witness showing the mechanical con- 
struction of the same gun. Models and diagrams made for 
the purpose of speaking for the witness depend upon the 
verity of the testimony behind them. 

The rule is stated in 2 Wigmore, Evidence (2d ed.) 90, 
as follows: ‘““Whenever such a document is offered as prov- 
ing a thing to be as therein represented, then it is offered 
testimonially, and it must be associated with a testifier.” 
This text quotes from State v. Knight, 43 Me. 11, 182, as 
follows: “It would be very difficult for an expert of the 
most accurate and extensive observation, to exhibit in 
language with precision, so as to be understood, those deli- 
cate appearances which are appreciable only by the sense 
of vision. Nothing short of an exact representation to the 
sight can give with certainty, a perfectly correct idea to 
the mind.” 

The model and diagram illustrate the testimony of the 
witnesses in this case and serve as a nonverbal method of 
expressing the testimony of the witness. It is proper and 
customary for the trial court in its discretion to admit 
such exhibits in evidence. “It would be folly,” states 2 
Wigmore, Evidence (2d ed.) 89, “‘to deny ourselves on the 
witness-stand those effective media of communication com- 
monly employed at other times as a superior substitute for 
words.” See, also, 22 C. J. 768, and 3 Jones, Commentaries 
on Evidence (2d ed.) 2575. There is no apparent reason 
for the exclusion of the exhibits. 

But in this particular case it was not an abuse of dis- 
cretion for the trial judge to exclude such exhibits. It was 
not prejudicial to the rights of the defendant because the 
witnesses testified in detail as to the mechanism and opera- 
tion of the gun in question and illustrated such testimony 
by frequent reference to the exhibits in the presence of 
the jury. 

There was a fired shell and a misfired shell in the death 
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gun which was fully loaded at the time. It was the con- 
tention of the defendant that the misfired shell was the 
result of an attempted shot at the same time as the fired 
shell was discharged. Two experts testified as to experi- 
ments with the death gun, each firing ten test shells for 
the purpose of testifying as to the method of discharge— 
whether the gun was fired single action by cocking or 
double action by pulling the trigger. 

As a part of the testimony of the defendant’s expert, 
the test shells were introduced in evidence. The trial court 
excluded these exhibits. In Lillie v. State, 72 Neb. 228, 
100 N. W. 316, it was held: “Under some circumstances it 
is in the discretion of the trial court to permit evidence 
of experiments to illustrate transactions that have been 
testified to; and, under the circumstances in this case, the 
court did not abuse its discretion in permitting such evi- 
dence.” For a discussion of experimental evidence, see an- 
notation in 8 A. L. R. 18. 

In the case at bar, the evidence as to the experiments 
was admitted by the trial court. The test shells were used 
as illustrative of the testimony of the expert, but when 
they were offered in evidence they were excluded. These 
exhibits were not unlike the models and diagrams hereto- 
fore discussed in this opinion. It is clearly within the dis- 
cretion of the trial judge to receive in evidence test shells 
used in experimentation relevant to some issue in the case. 
Ordinarily, the discretion of the trial judge in excluding 
exhibits of tests made by an expert will not be interfered 
with by this court on appeal unless there is an abuse of 
such discretion. 

However, in this case the ballistic expert testifying for 
the plaintiff made similar experiments and testified as to 
such experiments as evidence upon the identical issue; 
that is, the method of firing the gun. In fairness to the 
trial judge, it appears from the record that he was mis- 
takenly of the notion that the test shells of the defend- 
ant’s expert had been introduced as evidence upon a dif- 
ferent issue. While it is within the discretion of the trial 
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judge to exclude such exhibits, it would seem as a matter 
of fair play to be an abuse of discretion on the part of the 
trial judge to receive such exhibits as evidence for one 
party and exclude like exhibits for the other party. It 
would seem that the trial judge might have excluded or re- 
ceived both sets of test shells. Therefore, in the condition 
of the record, the trial court erred in excluding as ex- 
hibits the test shells fired by the expert ballistic witness 
who testified for the defendant. 

The trial court instructed the jury: “You are instructed 
that the law presumes that the insured did not intentionally 
take his own life, and this presumption obtains until you 
find from a preponderance of all the evidence that the in- 
sured Orville G. Falkinburg did take his own life.” 

That part of the instruction—“and this presumption ob- 
tains until you find from a preponderance of all the evi- 
dence that the insured * * * did take his own life’—is 
criticized by the appellant. There may be some inaccuracy 
of expression in the instruction as a scientific statement of 
the law. However, an academic discussion of the law of 
presumptions and their effect is not required by the exig- 
encies of this case. It would seem better for the purpose 
of this case to use our former opinions as yardsticks to 
measure the accuracy of the rule stated in the instruction. 
In Grosvenor v. Fidelity & Casualty Co., 102 Neb. 629, 168 
N. W. 596, it was held: “The presumption against death 
by suicide is prima facie only and rebuttable. It prevails 
when the cause of death is unknown. It does not prevail 
as a presumption in the presence of facts bearing upon 
the question whether death is intentional or accidental.” 
This follows the genera] rule that a presumption disappears 
in the presence of evidence. In the last cited opinion the 
rule is further elucidated as follows: “When evidence is 
adduced which is contrary to such presumption, or the pre- 
sumption is met by conflicting presumptions, it disappears, 
although the fact upon which it rests may still remain, 
proper to be considered in arriving at a conclusion.” Con- 
sidered with these authoritative statements of the law, the 
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language of the instruction appears to be inaccurate. But 
was the instruction prejudicial? 

The law in Nebraska is: “In an action upon a policy of 
life insurance, the burden of proof is upon the defendant 
to prove by a preponderance of the evidence a controverted 
defense that the assured died as the result of poison, self- 
administered with suicidal intent.” Schrader v. Modern 
Brotherhood of America, 90 Neb. 683, 134 N. W. 267. 

While it may be inaccurate to say that the presumption 
against suicide obtains until you find from a preponderance 
of all the evidence that the insured did take his own life, 
nevertheless the defendant could not prevail in the case 
until it established by a preponderance of the evidence that 
the insured died by suicide. Certainly, when testimony is 
offered to rebut the presumption that death did not result 
from suicide, the presumption disappears, and the case is 
then to be determined upon the evidence. But before the 
defendant can prevail, it must establish by a preponder- 
ance of the evidence that death resulted from suicide. The 
instruction did not increase the quantum of proof required 
to establish the defense. The instruction is criticized and 
ought not to be given by trial judges in such form, but it 
is not prejudicial in this case. No judgment will be reversed 
by the supreme court on account of an error which does 
not affect a substantial right of the appellant. Comp. St. 
1929, sec. 20-853. 

Another assignment of error which is briefly considered, 
since this case must be remanded for a new trial, relates 
to the testimony as to the statement of the insured that 
the “gun went off” and that “it was an accident.” These 
conversations with the insured took place within a few 
minutes of the time the shot was fired. The insured was 
wounded in such a way that he died eight days later. The 
witness who testified to this statement was a neighbor 
called immediately by the wife. Statements of the insured, 
immediately following discovery after being shot, relative 
to circumstances are admissible as a part of the res gestezx. 
Ridenour v. Lewis, 121 Neb. 823, 238 N. W. 745; Roh v. 
Opocensky, 126 Neb. 518, 253 N. W. 680. 
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The judgment is reversed for the prejudicial errors oc- 
curring at the trial and the cause is remanded. 
REVERSED. 


WILLIAM BARTELS ET AL., APPELLANTS, V. MINNIE SEEFUS 


ET AL., APPELLEES. 
273 N. W. 485 


FILED May 21, 1937. No. 30037. 


1. Homestead. Where a husband and wife reside upon a homestead 
and the wife dies, the homestead character of the land con- 
tinues and the surviving husband, although he may have no 
children or dependents residing with him, may still claim the 
benefit of the homestead laws. 

DESCENT. During the life of the owner of the fee of a 
homestead the exempt character of the property depends upon 
its occupancy as a homestead; but, upon the death of the fee- 
holding spouse, a new title is created which vests immediately 
in the survivor for life, individually and unconditionally. 

8. Partition. Under the provisions of sections 20-2170, 20-2190, 
and 20-2198, Comp. St. 1929, where there is an estate for life 
vested in a third person in the whole of the premises of which 
partition is sought, a remainderman cannot maintain an action 
in partition over the objection of the holder of the life estate. 

4. Mortgages: RELEASE OF HOMESTEAD RIGHTS. A provision in a 
mortgage secured by the homestead of the mortgagor, releasing 
and waiving all homestead rights in the property, is a release 
and waiver available only to the mortgagee in the foreclosure 
of his mortgage. 

5. Life Estates. Ordinarily, a life tenant, who pays off a mortgage 
on the fee in order to preserve the estate, is entitled to reim- 
bursement from the remaindermen for the amount paid for 
them, less such sum as will equal the present value of the 
annual instalments of interest he would have paid during his 
life if the encumbrance had remained so long in existence, with 
lawful interest on the residue from the date of payment. 

Under such circumstances, a life tenant has a lien 

against the interest of the remaindermen for the amount thus 

found to be due which he may foreclose in a court of equity, 
provided the payment of the mortgage was not made necessary 
by any default of his own. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Affirmed. 
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Joseph E. Strawn and Hugh A. Myers, for appellants. 
Charles W. Haller, contra. 


Heard before ROSE, GooD, EBERLY, DAY and CARTER, JJ., 
and HASTINGS and RINE, District Judges. 


CARTER, J. 

This is a suit brought by appellants for the partition of 
an 80-acre tract of land in Douglas county and for an ac- 
counting of the rents and profits of the property. Otto 
Timmermann, one of the appellees, answered and claimed 
that he had a life estate in the property for the reason that 
the property had been the homestead of his wife prior to 
her death, that the property was not subject to partition 
under the law, and asked the court that he be subrogated 
to the rights of a mortgagee of the property on a mortgage 
which he had paid off and on which the appellants and 
other owners of the remainder interest had failed to con- 
tribute. The trial court denied a partition of the premises, 
subrogated the appellee, Otto Timmermann, to the rights of 
the holder of the mortgage and entered a foreclosure de- 
cree for the amount due him. From this order, appellants 
brought the case to this court for review. 

The record discloses that on March 1, 1915, Otto Timmer- 
mann and Mary Timmermann, his wife, purchased the 
property in question, each owning one-half and taking the 
title in both their names. In order to raise the necessary 
funds to pay for it, they borrowed $4,000 from George 
Schram and gave him a mortgage on the property. They 
lived upon the land until July 28, 1916, at which time Mary 
Timmermann died without issue. She left as her heirs at 
law two brothers and five sisters who now claim an in- 
terest in the property and ask that it be partitioned. 

The evidence clearly shows that the property in question 
was the homestead of Otto and Mary Timmermann. They 
purchased the land and moved upon it with the expressed 
. intention of making it their home. Neither of them owned 
any other real estate during the time they occupied the 
land. In Dougherty v. White, 112 Neb. 675, 200 N. W. 884, 
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we said: “The law is settled that, where a husband and 
wife reside upon a homestead and the wife dies, the home- 
stead character of the land continues and the surviving 
husband, although he may have no children or dependents 
residing with him, may still retain the homestead as such.” 
The trial court was clearly right in decreeing the home- 
stead character of the property. 

Under the statutes of this state, Otto Timmermann was 
entitled to take one-half of Mary Timmermann’s interest 
in the property by virtue of having been her husband. 
Comp. St. 1929, sec. 30-101. In addition thereto, he was 
entitled to a life estate in the other half of the property 
herein involved by virtue of its homestead character. Comp. 
St. 1929, sec. 40-117. Otto Timmermann therefore owned 
the fee title to three-fourths of the property and a life es- 
tate in the remaining one-fourth. The heirs of Mary Tim- | 
mermann were the owners of an undivided one-fourth in- 
terest, subject to the life estate of Otto Timmermann. 

Appellants contend that Otto Timmermann removed from 
the state of Nebraska after the death of his wife and that 
this would affect his interests in the property. Appellants 
overlook the fact that the life interest of Otto Timmermann 
in the real estate of his deceased wife, due to its homestead 
character, was a fixed estate from the date of his wife’s 
death. In Shearon v. Goff, 95 Neb. 417, 145 N. W. 855, we 
said: “During the life of the owner of the fee of a home- 
stead the exempt character of the property depends upon 
its occupancy as a homestead; but upon the death of the 
fee-holding spouse a new title is created which vests, eo 
imstante, in the survivor for life, individually and uncon- 
ditionally, free from the right of the children of either 
spouse to a division of the income therefrom.” From the 
date of his wife’s death, Otto Timmermann was the absolute 
owner of a life estate in the undivided one-fourth interest 
hereinbefore referred to and it would remain unaffected 
by his subsequent removal from the state. Cooley v. Jansen, 
54 Neb. 33, 74 N. W. 391. 

The record discloses that Otto Timmermann, the owner 
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of the life estate, objected to and resisted the suit to parti- 
tion the property. The trial court denied appellants the 
right to partition the property. This is in accord with the 
previous holdings of this court. In Weddingfeld v. Wed- 
dingfeld, 109 Neb. 729, 192 N. W. 227, this court, in con- 
struing the Nebraska statutes on the subject, sections 20- 
2170, 20-2190, 20-2193, Comp. St. 1929, held that, where 
there is an outstanding estate for life vested in a third 
person in the whole of the premises of which partition is 
sought, a remainderman cannot maintain an action in par- 
tition over the objection of the holder of the life estate. 
As to whether the trial court rightfully denied a partition 
of the premises, this case is controlling. 

Subsequent to the death of Mary Timmermann, Otto 
Timmermann paid off the $4,000 mortgage that had ex- 
isted as a lien against the whole property. Otto Timmer- 
mann now claims the right to be subrogated to the rights 
of the mortgagee for the purpose of enforcing contribu- 
tion from the owners of the remainder interest in the un- 
divided one-fourth share that went to the heirs of Mary 
Timmermann. Appellants concede that Otto Timmermann 
is entitled to his claimed right of subrogation, but contend 
that he is estopped by the provisions of the mortgage from 
claiming a homestead interest and the life estate springing 
from it. The $4,000 mortgage executed and delivered by 
Otto and Mary Timmermann on March 1, 1915, contained 
the following clause: ‘“Together with all rights hereunto 
pertaining, and hereby release and waive all homestead 
and other statutory rights, covenanting that said premises 
are free from encumbrance, and that said mortgagors have 
a good title and a right to sell and convey the same and 
will warrant and defend the title against the claims of all 
persons.” Appellants contend that the mortgagee, by the 
inclusion of this clause, held all the homestead rights in the 
property by conveyance. To this we cannot agree. The 
clause is nothing more than a waiver of any defense grow- 
ing out of the homestead character of the property in case 
a foreclosure of the mortgage became necessary. There 
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never was a foreclosure and sale of the property under the 
mortgage to the mortgagee; therefore, the mortgagee never 
obtained any interest in the property other than that of 
lienor. The mortgage lien having been extinguished by pay- 
- ment, the mortgagee had no interest in the property there- 
after. The homestead rights of Otto Timmermann were in 
no way affected by these transactions. 

Appellants further contend that the claiming of a right of 
subrogation by Otto Timmermann for the purpose of en- 
forcing contribution by the remaindermen places him in 
the position of a mortgagee in possession, which would re- 
quire an accounting of the rents and profits. Otto Timmer- 
mann at all times after the death of Mary Timmermann 
was the absolute owner of the life estate, not by virtue of 
the mortgage, but under the statutes providing for the as- 
signment and distribution of homestead property in this 
state. This being true, the homestead interest of Otto Tim- 
mermann remains unaffected by his claim to a right of 
subrogation. He, being at all times since the death of Mary 
Timmermann the absolute owner of the life estate, is not 
required to account for the rents and profits accruing since 
that time. 

As we have heretofore said, the lands involved in this 
action were encumbered by a mortgage of $4,000 at the 
time of the death of Mary Timmermann. The duty of pay- 
ing the interest upon that mortgage as it falls due is upon 
the life tenant. The duty of paying the principal amount 
of the mortgage is upon the owners of the fee title as of 
the date of the termination of the life estate. There can 
be no question that the life tenant can pay off the mortgage 
and demand contribution from the remaindermen where 
payment is necessary to protect his life estate. Where pay- 
ment has been made by the owner of the life estate, such 
life tenant is entitled to be reimbursed by the remainder- 
men in the amount paid in their behalf, less such sum as 
will equal the present value of the annual instalments of 
interest he would have paid during his life if the mortgage 
had remained in existence for that period, with interest at 
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the legal rate on the residue from the date of payment. 
Tindall v. Peterson, 71 Neb. 160, 166, 98 N. W. 688, 99 N. 
W. 659. 

Where the owners of the remainder interest fail to pay 
the amount owing to the life tenant after the life tenant: 
has been compelled to pay off an existing mortgage to pro- 
tect his interest in the property, the life tenant will be 
subrogated to the lien of the mortgage against the re- 
mainder interest to the extent of the amount due him, 
which he may foreclose, provided the payment of the mort- 
gage was not made necessary by any default of his own. 
See Downing v. Hartshorn, 69 Neb. 364, 95 N. W. 801. In 
the case at bar, the mortgage was given on March 1, 1915, 
and it became due on March 1, 1920. Otto Timmermann 
paid the mortgage on March 1, 1920. It appearing that 
the mortgage was paid off by the life tenant at a time when 
it was due, and it further appearing that its payment was 
not made necessary by any default of the life tenant, a 
court of equity may properly grant a foreclosure of the 
lien. 

The trial court denied a partition of the property, per- 
mitted the life tenant to be subrogated to the rights of the 
mortgagee in the mortgage that he paid off for the purpose 
of enforcing contribution from the remaindermen, deter- 
mined the amount due in accordance with the rule herein- 
before set out in this opinion and granted a decree of fore- 
closure of the same against the interest of the owners of 
the remainder interest. In all this the trial court acted 
within well-established principles of law of this jurisdic- 
tion. The judgment of the trial court is correct and is 

AFFIRMED. 
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L. P. LARSON REAL PROPERTY COMPANY, APPELLANT, V. 
FIRST TRUST COMPANY OF LINCOLN, TRUSTEE, ET AL., AP- 
PELLEES. 

273 N. W. 500 


FILED MAy 26, 1987. No. 29962. 


Estoppel. Where one in the course of negotiations and transactions 
respecting settlement of a mortgage debt and conveyance of 
land in satisfaction thereof becomes possessed of full informa- 
tion as to facts theretofore in controversy and he thereupon, 
without any further representation or influence by the adverse 
party, elects to and does proceed to close the transaction and 
deliver, and accept delivery of, final documents, for that pur- 
pose, he is thereby precluded from successfully maintaining, 
approximately a year later, an action to reform or set aside the 
conveyance as to part of the property originally involved in the 
controversy. 


APPEAL from the district court for Dodge county: 
FREDERICK L. SPEAR, JUDGE. Affirmed. 


Robins & Yost, for appellant. 
John Jacobson and Hall, Cline & Williams, contra. 


Heard before Goss, C. J., ROSE, GOoD, Day, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


BLACKLEDGE, District Judge. 

This is an appeal from the district court for Dodge coun- 
ty and these facts are material to an understanding of the 
situation upon which the case must be determined. 

The plaintiff here designated a company is really L. P. 
Larson who owns it and uses this style as a convenience 
in conducting his business. The First Trust Company of 
Lincoln is successor in interest to the Lincoln Trust Com- 
pany which had become owner by purchase from Herman 
Diers, mortgagee, of the mortgage which is the subject of 
consideration. The mortgage was originally executed in 
the sum of $21,000, upon which $6,000 had been paid, and 
at the time of the transactions here under consideration 
the principal debt stood at $15,000. All the negotiations 
respecting the final settlement and the conveyance here 
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under attack were had between the plaintiff Larson and 
Mr. Robins, his attorney, on one side, and the First Trust 
Company, on the other. 

There are some facts, however, respecting the transac- 
tions prior to the beginning of these negotiations which 
should be understood. The mortgage in question covered 
a tract of farm land of approximately 289 acres, and in 
addition there were certain lots numbered 11 to 16, in- 
clusive, in block 5, in the village of Crowell, which were 
used as part of the farm property and upon which were 
situated most, if not all, of the farm buildings. It is in 
reference to these lots that the controversy in this case 
arises. There is conflict of testimony as to whether it was 
originally intended in the execution of the mortgage to in- 
clude the lots in it. In drafting the mortgage the descrip- 
tion of the lots had been inserted both in the description 
which follows the granting clause and in the habendum 
clause farther on in the instrument. In the original mort- 
gage said description following the granting clause had 
been striken through with pen and ink marks both verti- 
cally and horizontally through the clause, but leaving it 
so that it could easily be read. In the recording of the 
mortgage that part so stricken was not recorded. At the 
trial Mr. Larson testified that it had not been the intention 
to include the lots in the mortgage. Mr. Diers, mortgagee, 
denied this.and said that the mortgage was not deleted with 
his knowledge or consent. The trial court found, however, 
that Mr. Diers recorded the mortgage in the same condi- 
tion that it is today; that is, with the description of the 
lots marked out in one place and left in the other. 

In this situation negotiations between plaintiff and de- 
fendant respecting a final adjustment of the obligation, 
which Mr. Larson found himself unable to pay, began in 
December, 1932, when defendant wrote Mr. Larson calling 
his attention to the then maturity date of the loan which 
was March 1, 1933, and inquiring as to payment. To this 
Mr. Larson replied by letter about a month later and made 
a trip to Lincoln where there were some negotiations with 
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the defendant. Thereafter all negotiations on the part of 
the plaintiff were carried on by his attorney, Mr. Robins. 
There were various propositions for settlement, including 
the making of a deed, which continued intermittently until 
January, 1934. The plaintiff by Mr. Robins continued to 
insist that the lots were not included in the mortgage and 
the defendant company replying rather diplomatically, we 
believe, not directly stating that the lots were included in 
the mortgage, but insisting upon dealing on that basis, and 
stating that no property had been released from the mort- 
gage, that they had taken the description in the documents 
that appear in the course of settlement negotiations from 
the abstract itself and that they only expected a deed to the 
property covered by the mortgage, and insisting on settle- 
ment according to its terms or that foreclosure would be 
instituted, and finally, in March, 1934, that it would not 
consent that the Larson company reserve the lots. At 
about this time Mr. Larson went personally and examined 
the record of the mortgage. He says he started reading it 
from the bottom up and coming to the place wherein the 
description of the lots was inserted looked no further, but 
closed the book and left the office, going to that of Mr. 
Robins whom he told what he had discovered in the records. 
Mr. Robins, accepting the report of Mr. Larson, then com- 
municated with the defendant offering to include the lots 
in the deed. April 19, 1934, the trust company wrote to 
Mr. Robins inclosing a statement of the amount due, a deed 
and an option to repurchase. April 23 Mr. Robins sent 
the deed to the defendant. The original papers were not 
returned until July 17, 1934, when they were returned to 
Mr. Robins, who at once wrote the defendant calling at- 
tention to the condition of the mortgage in having the de- 
scription of the lots striken therefrom and referring, how- 
ever, to the additional description later on in the mortgage. 
This was the first time that Mr. Larson and his attorney 
had definite conclusive information as to the actual con- 
dition of the mortgage. There were among the documents 
to be executed a repurchase option agreement to be exe- 
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cuted by the company and an instrument designated as an 
estoppel affidavit having reference to the completion of the 
transaction, delivery of possession, etc., to be executed by 
Mr. Larson. , 

This was the crucial point so far as concerns the plain- 
tiff’s acts in the transaction of his business. He then knew 
as fully as he could know the facts and conditions respect- 
ing the mortgage and the deed in reference to the matter 
of including the lots in question, and it was clearly in- 
cumbent upon him to either complete the transactions as 
they were then proceeding or to elect to rescind the same 
and restore the parties to their former position. Instead of 
taking this last-mentioned course, Mr. Robins in his letter 
of July 18 called attention that the repurchase option agree- 
ment had not been sent and stated that when it was sent 
the Larson company would make the affidavit required. 
July 20, 1934, the defendant wrote to Mr. Robins sending 
the option agreement and asking that the estoppel affidavit 
be forwarded, which was done July 30, 1934. The matters 
stood in this situation until May 138, 1935, when the instant 
case was commenced asking for a reformation of the deed 
and the return to the plaintiff of the five lots in dispute. 

Consideration of these facts which are disclosed by the 
record to be without dispute can lead but to one conclusion, 
which is, that however good a case plaintiff had up to July 
17, 1934, when upon receipt of the original mortgage and 
the release thereof and being in full possession of all the 
facts, concerning which the defendant owed him no further 
duty, he elected to retain the documents, receive the repur- 
chase option agreement and execute the estoppel affidavit, 
all of which was done, and he rested upon that conclusion 
of the negotiations until in May, 1935, he thereby became 
finally concluded as to the whole matter and as to the 
prosecution of this action. 

The judgment and decree of the district court was right 
and it is 

AFFIRMED. 
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JOHN T. BURTON, ADMINISTRATOR, APPELLEE, V. ROSS 
DEFENBAUGH, EXECUTOR, ET AL., APPELLANTS. 
273 N. W. 489 


FILED May 26, 1937. No. 29969. 


1. Wills: CONSTRUCTION. In the construction of a will the inten- 
tion of the testator, if it can be ascertained, must govern. Such 
intention should be ascertained from a liberal interpretation 
and comprehensive view of all the provisions of the will. 


2. =! The content of related clauses in a will is of 
more importance in the matter of construction than the relative 
position of different clauses in the instrument. 

3. LEGACIES: PAYMENT. A legacy will ordinarily be re- 


garded as payable primarily from personal property; but where 
that is insufficient, and in the absence of language in the will 
indicating a deliberate intent to exclude the real estate from 
such liability, the legacy will be chargeable against the real 
estate. 

4, Statute of limitations held not available as a defense herein. 


APPEAL from the district court for Greeley county: 
EDWIN P. CLEMENTS, JUDGE. Affirmed. 


Davis & Vogeltanz, for appellants. 
Lanigan & Lanigan, contra. — 


Heard before Goss, C. J., GooD, EBERLY, DAY, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


BLACKLEDGE, District Judge. 

This is an appeal from the district court for Greeley 
county. The following are material facts disclosed by the 
record: 

John Burton died in Livingston county, Illinois, on Janu- 
ary 14, 1921, leaving a last will and testament which was 
duly probated in the county court there and Ross Defen- 
baugh was appointed executor thereof. At the time of his 
death testator was the owner of real estate in Greeley 
county, Nebraska, which was occupied and farmed by his 
son, John Loren Burton. Ancillary proceedings were had 
in the county court of Greeley county, Nebraska, and on 
April 7, 1921, a duly authenticated copy of the last will 
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and testament of John Burton, deceased, was admitted to 
probate in the county court of Greeley county, and John 
Loren Burton appointed administrator with the will an- 
nexed. Said John Loren Burton with the knowledge and 
consent of his father, John Burton, had made valuable im- 
provements upon the real estate situated in Greeley county. 

The last will and testament of John Burton, deceased, 
provided in the first paragraph for the payment of debts 
and funeral expenses. In the second was given to his wife 
a life estate in all his property. She, however, died before 
the testator. The third and fourth paragraphs of the will 
are as follows: 

“Third. After the death of my said wife, Elizabeth Bur- 
ton, I give, devise and bequeath to Ross Defenbaugh as 
executor of this my last Will and Testament, all the rest, 
residue and remainder of my estate, real, personal or 
mixed, of every kind, character, and description and where- 
ever situated, which above mentioned real estate includes 
240 acres of land more or less in Greeley county, Nebraska; 
160 acres of land more or less in Box Butte county, Ne- 
braska; 6 acres of land more or less in Livingston county, 
Jllinois, and 50 acres of land more or less in La Salle coun- 
ty, Illinois; in trust, nevertheless, for the following uses and 
purposes: I direct that my said executor shall after one 
year from the date of the death of my said wife, Elizabeth 
Burton, convert into money, all of my real estate so devised 
to my said executor by this clause of my will; and J hereby 
authorize, empower and direct said executor to sell and 
convey all of said real estate in his own name as executor 
and without any order of court, at either public or private 
sale, at such time or times and on such terms and for such 
price or prices as he may deem for the best interest of my 
estate. And I further direct that the proceeds of such sale 
or sales of said real estate and all my personal estate shall 
be equally divided among my six children or their heirs as 
follows: John Loren Burton, Matilda Melody, Mary Pope, 
Susan Defenbaugh, the children of my deceased daughter, 
Dora Evans, and the children of my deceased daughter, 


VoL. 132] JANUARY TERM, 1937 853 
Burton v. Defenbaugh 


Martha Hopwood; it being my intent that after the death 
of my wife then all of my estate both real and personal 
shall be sold by my executor and the proceeds divided 
equally among my six children in equal shares, share and 
share alike, the heirs of any of my children taking the de- 
ceased parent’s share. I further direct that my said exec- 
utor shall distribute said proceeds as soon as possible after 
said sale or sales of real estate to my said children and to 
those of my grandchildren who have attained their respec- 
tive majorities but that he shal] retain as such executor the 
respective shares of my grandchildren who are minors until 
they become of legal age and as soon as each grandchild 
arrives at legal age my said executor shall pay to such 
grandchild his or her respective share and take receipt 
therefor and deposit same in the probate court and that 
said executor shall keep the money belonging to such minor 
grandchild safely at interest until same is distributed as 
hereinabove provided. I further direct that my said exec- 
utor shall not be required to give bond for the proceeds of 
such sale or sales of real estate; but that my executor shall, 
as soon as may be after said sale, make report of same to 
the probate court wherein this will may be probated, stat- 
ing said amount of money received by him and distributed 
to my six children or their heirs hereinabove mentioned 
under this clause of my will. 

“Fourth. I hereby give and bequeath to my said son John 
Loren Burton any and all improvements he may have made 
on my land in Greeley county, Nebraska, where he resides, 
or the value of such improvements, in addition to his law- 
ful share under this will.” 

The remaining two paragraphs provide for the appoint- 
ment of an executor. 

During the course of probate proceedings in the county 
court of Greeley county, a stipulation was entered into 
between John Loren Burton and Ross Defenbaugh in their 
several capacities which provided that it was not practi- 
cable or for the best interest of the estate to remove such 
improvements from the Greeley county land and fixing the 
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value thereof at $2,500 to be allowed as a claim and become 
a first lien on said land and paid from the proceeds thereof 
when sold by the executor. The stipulation and claim were 
duly filed and allowed in regular course without objection 
by any one at the time or, so far as appears, until in the 
present case. The final report of John Loren Burton as 
administrator aforesaid was regularly filed and approved in 
the county court of Greeley county and that court in its 
final decree September 22, 1921, recognized the said item 
of $2,500 and provided that a lien in that sum should be 
imposed upon the land situated in Greeley county in favor 
of John Loren Burton. 

The property stood in this situation, the Greeley county 
land being occupied and farmed by John Loren Burton 
until he died in October, 1930. Thereafter the appellee 
herein, John T. Burton, as administrator of the estate of 
said John Loren Burton, on May 4, 1934, commenced this 
action in the district court for Greeley county for the pur- 
pose of determining the rights of the parties and securing 
definite action in reference to the payment of said $2,500 
which he claimed as a lien against the premises, and such 
proceedings were had therein that in May, 1936, that court 
entered a decree determining that the proceedings had in 
county court constituted an ascertainment and determina- 
tion of the value of said improvements which was fixed 
at $2,500, to the benefit of which under said proceedings 
and the provisions of the will said John Loren Burton was 
entitled, and constituted a valid lien upon the proceeds of 
the sale of the trust property devised to Ross Defenbaugh, 
executor, etc., in trust, and that the same should be paid 
out of the proceeds of the sale of the trust property prior 
to any division or distribution of any of said proceeds under 
paragraph three of the will. The court further found said 
Ross Defenbaugh guilty of negligence and a breach of his 
trust in neglecting and refusing to carry into effect the 
terms and conditions of his trust as provided in the will, 
that an unreasonable length of time had elapsed within 
which he should have done so, and directed that he perform 
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his trust and sell and convert into money the property de- 
vised to him in trust by the will within 90 days from the 
entry of the decree, and that he pay out of the proceeds of 
the sale of the trust property, first, the costs of this action, 
and, secondly, the said sum of $2,500 with interest from 
the date of the decree. 

The contention in this court of the defendants who ap- 
peal may be summarized thus: First, that the will did not 
by its terms constitute, or permit the making of, the claim 
for the value of the improvements a lien upon the real 
estate, and that such purpose was not accomplished by the 
stipulation and proceedings had in the county court; sec- 
ond, that any right of action by the plaintiff to that end 
was barred by the statute of limitations. 

Frequent reference is made to the case of Klug v. Seega- 
barth, 98 Neb. 272, 152 N. W. 385, and to In re Estate of 
Strolberg, 106 Neb. 173, 183 N. W. 97. The argument is to 
the effect that, because the provision respecting improve- 
ments follows the one in which general disposition is made 
of the property, it cannot be construed as having any effect 
toward making a sum representing the value of the im- 
provements a lien upon the property. Unless the composi- 
tion of the will itself indicates that importance should be 
given to the particular location of a clause in the will, we 
do not see that such location is entitled to any particular 
consideration. The thing that is important is the intention 
and purpose of the testator, and it hag been frequently 
held by this court that it will, so far as possible, endeavor 
to place itself in the situation of the testator in construing 
a will and endeavor to carry out, so far as lawful and pos- 
sible, his intent; that, as has often been said, so far as such 
intention can be ascertained “within the four corners of 
the will’ the court will endeavor to effectuate it. Aside 
from the fact that it is mentioned in the reports of the 
cases above cited that the provisions of the wills there 
under consideration were “followed by’ certain other pro- 
visions, we do not see that they controvert the position of 
the appellee in this case; and we are not ready to hold 
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that the determination of the case should turn upon the 
question whether the provision to be construed is followed 
or preceded by another provision necessarily connected 
therewith. We endeavor to consider the whole will and the 
circumstances of the person and property in connection 
with its making and thus determine the effect of the dif- 
ferent clauses. In fact, it is determined in the Strolberg 
case: “‘A direction in the will that legacies be paid out of 
the personal estate, unaccompanied by language indicating 
a deliberate intent that the real estate should not be re- 
sorted to in case of deficiency of personal property, will not 
prevent the legacies from being charged upon the residuary 
real estate.” And, further: “Effect should be given to all 
the provisions of a will, if, in the light of the surrounding 
circumstances, it can be done consistently with the recog- 
nized rules of construction as to the testator’s intent.” It 
has also been held: “In the construction of a will the inten- 
tion of the testator, if it can be ascertained, must govern. 
Such intention should be ascertained from a liberal inter- 
pretation and comprehensive view of all the provisions of 
the will.” Worley v. Wimberly, 99 Neb. 20, 154 N. W. 849; 
Heyer v. Heyer, 110 Neb. 784, 195 N. W. 109. 

The will provides that the proceeds of all the property, 
real and personal, not necessary for the payment of debts 
and expenses shall be equally divided among the six chil- 
dren of the testator or their successors in interest, and 
just as definitely provides that John Loren Burton, one of 
the six, shall have the improvements, or the value thereof, 
in addition to his share as above specified. There are no 
provisions as to how the value of the improvements shall 
be ascertained and no objection is here made that the 
manner of ascertainment was unjust or unfair or that the 
amount so ascertained is unreasonable. The objectors 
simply object to the ascertainment at all; and urge the 
ground that two of the appellants who are beneficiaries 
under the will did not consent thereto. It may be re- 
marked that the matter had stood in the same situation 
for a number of years after the ascertainment in county 
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court, all of which was open and of record, and they have 
not objected to it until in the instant case. These defend- 
ants are joint appellants and jointly answered in the dis- 
trict court and there is no question that one of them, Ross 
Defenbaugh, to whom the property was devised as trustee 
and who holds the legal title, did consent to it and was a 
party to the stipulation. Nothing appears in the record to 
show that the appellants or any of them would be in any 
wise injured by the carrying out of these provisions in the 
manner indicated or by the enforcement of the decree of 
the district court. The estate, by the payment of this sum, 
is not being depleted nor the shares of the defendants de- 
creased because of this manner of handling the improve- 
ment situation. The estate has acquired the improvements 
as a permanent part of the corpus. They were inventoried 
and appraised in the administration proceedings at the 
sum of $6,417.02. In the stipulation for an adjustment of 
the same and retention as part of the real estate they were 
valued at $2,500. If the estate is held to pay this latter 
amount, it is but making recoupment for what it has ob- 
tained that did not otherwise belong to it. 

It is insisted that the amount in payment for these im- 
provements must be paid from personal property and can- 
not be charged against the real estate. There is some con- 
fusion in the record in reference to the personal property, 
appellants insisting that according to the terms of the final 
decree in the county court it showed there was on hand an 
amount in excess of the $2,500 agreed upon, and the ap- 
pellee explaining that this resulted from a matter of book- 
keeping only, because the administrator in making his re- 
port showed the item of $2,500 as a receipt and on the 
other side showed it as a claim of John Loren Burton not 
paid, and it thus balances, leaving but $284 in excess of 
expenses already incurred. The inventory in the record 
discloses, aside from the improvements under consideration, 
only the sum of $401.75 in the estate. There is no showing 
or claim by anybody that there was any other personal 
property, and to the parties concerned it could make no 
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difference whether payment be made from personal or real 
property, for they all share in like amounts in both. It is 
apparent that, the estate having had and retained these 
improvements during all the years with the benefit thereof 
as appurtenant to the real estate, the appellee herein would 
be in no position to undertake recovery of the improvements 
themselves and has resided there during the time upon 
the assumption that the provisions already made, which 
he here undertakes to enforce, were complete and effective. 
The appellants do not produce any equitable ground or 
reasonable justification upon which they can claim the im- 
provements and at the same time resist payment of this 
obligation. 

Upon the matter of the statute of limitations, it is a trust 
that is here involved and the trustee, who has by the dis- 
trict court been found guilty of neglect of duty in per- 
forming his trust, is not in any position to urge the statute 
of limitations. Also, there is no limit fixed in the will with- 
in which the disposition of the property should be effected, 
and it is not shown that the defendant trustee repudiated 
his trust or declined to recognize this obligation under it, 
until approximately the time of the commencement of this 
action. 

The decree of the district court was right and it is 

AFFIRMED. 


VICTOR DANBOM, APPELLEE, V. ALFRED DANBOM ET AL.: 
NEBRASKA-IOWA PACKING COMPANY, APPELLANT. 
273 N. W. 502 


Fitep May 26, 1987. No. 29880. 


1. Trial. A defendant who answers in a case cannot assert the 
rights of one who does not answer, when pleadings fail to show 
that he has any interest in sustaining the “ig hits of such non- 
answering defendant. 

2. Appeal. “To review errors of law occurring upon the trial of an 
equity case, a motion for new trial is necessary.” Pitman v. 
Henkens, 125 Neb. 621, 251 N. W. 282. 
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8. Judgment. When defendants are in default in an action to re- 
cover upon foreign judgments and to set aside an alleged 
fraudulent transfer of stock in a domestic corporation, in which 
the stock has been impounded by attachment and garnishment 
proceedings, and the defendants have been served by publica- 
tion, the allegations of the petition against the defaulting de- 
fendants will be taken as true, and if the petition states a 
cause of action against them, the plaintiff will be entitled to 
judgment against such defendants without making proof of 
the allegations of the petition. 

4. Corporations: GARNISHMENT. The stock of a domestic corpora- 
tion for which a certificate has been issued and delivered to a 
subscriber or purchaser is, nevertheless, deemed to be in the 
possession of the corporation; and, as property in its posses- 
sion, may be subjected to attachment and garnishment proceed- 
ings. 


: In a proceeding in the nature of a creditor’s 

bill, in : aohich an order of attachment and garnishment has 
been served on a domestic corporation, under sections 20-1519 
and 20-1520, Comp. St. 1929, a lien is created on all of the stock 
of such corporation owned by the debtor defendant, and im- 
pounds all such stock in the possession or under the control of 
the garnishee from the time of service of such writs, though 
the certificates of stock are not in the actual possession of the 
Gorn Oreton; or shown to be within the state. 
: When, in such case, the by-laws of the cor- 
poration provide that transfers of stock shall be made upon 
the books of the company, for the issuance of new stock, and 
that the old certificates shall be surrendered, the duty of enter- 
ing a transfer upon the books of the corporation and issuing a 
new certificate is just as imperative where the stock is sold 
through judicial process as when sold by a stockholder direct. 
And held, further, that the court, upon making an order for 
the sale of such stock, had jurisdiction to require such action 
on the part of the garnishee corporation as was necessary to 
make a sale by the sheriff under such order effective, by enter- 
ing such transfer on the books of the company and issuing new 
certificates, though the old certificates were not surrendered. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Affirmed. 


Ritchie, Swenson & eed and M. J. Flannigan, for appel- 
lant. 


Leon & White and Louis EF. Lipp, contra. 
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Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and ELDRED and CHASE, District Judges. 


ELDRED, District Judge. 

This is a proceeding in the nature of a creditor’s bill. 
Plaintiff, Victor Danbom, had secured three judgments in 
the district courts of Iowa against defendant Alfred Dan- 
bom, and instituted this proceeding in the district court 
for Douglas county, Nebraska, against Alfred Danbom, 
the judgment debtor, Ancy Danbom, his wife, and Nebras- 
ka-Iowa Packing Company to recover judgment against 
Alfred Danbom on the Iowa judgment, and further asking 
that an alleged fraudulent transfer of 384 shares of the 
common stock in the Nebraska-Iowa Packing Company by 
Alfred Danbom to Ancy Danbom, his wife, be set aside, 
and for the sale of said stock to satisfy the judgments of 
the plaintiff. Defendants Alfred Danbom and Ancy Dan- 
bom are both nonresidents of Nebraska, being residents 
of the state of Iowa. The Nebraska-Iowa Packing Com- 
pany is a Nebraska corporation with its principal place 
of doing business in Omaha, Douglas county, Nebraska, 
and the stock of said corporation alleged to have been 
fraudulently transferred by Alfred Danbom to Ancy Dan- 
bom, as well as ten shares of the preferred stock of said 
corporation, were levied on under attachment and garnish- 
ment proceedings, as provided by sections 20-1519, 20-1520, 
and 20-1026, Comp. St. 1929. An answer was filed on the 
part of the Nebraska-lowa Packing Company, the gar- 
nishee. The only service had upon the defendants Alfred 
Danbom and Ancy Danbom was by publication, and neither 
of these defendants appeared or answered in the. case. 
While the Nebraska-Iowa Packing Company was made a 
party defendant, there is no claim made in the petition 
that there was any participation by that company in the 
alleged fraudulent transaction between the defendants Al- 
fred Danbom and Ancy Danbom; the only allegations in 
the petition with reference to the Nebraska-Iowa Packing 
Company, defendant, are hereinafter set out. 
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January 16, 1936, default of defendants Danbom was 
entered and trial was had on pleadings and evidence, with 
findings generally for plaintiff, and further specifically 
finding that there was due plaintiff on the Iowa judgments 
$20,439.28; and that said amount represents balances due 
upon judgments for loans made to the defendant Alfred 
Danbom by the plaintiff, which loans were made prior to 
April 17, 1930, and which loans were due and payable and 
were in default prior to April 17, 1980; further finding that 
prior to April 17, 1930, Alfred Danbom was the owner of 
384 shares of the common stock of Nebraska-Iowa Packing 
Company; and that on or about the 24th day of July, 1931, 
defendant Alfred Danbom became the owner of 10.35 
shares of the preferred stock of the Nebraska-Iowa Pack- 
ing Company of a par value of $1 a share; that on or about 
the 17th day of April, 1930, defendant Alfred Danbom 
transferred said 384 shares of the common stock of said 
company to his wife, Ancy Danbom, defendant herein; 
that said transfer was in fraud of creditors, particularly 
the plaintiff, and was for the purpose of hindering and 
delaying plaintiff in the collection of his indebtedness 
against Alfred Danbom; and that said transfer of stock 
should be set aside and held for naught; that the true and 
legal owner of said 384 shares of common stock is the de- 
fendant Alfred Danbom, and not the defendant Ancy 
Danbom. There is a further finding that the Nebraska- 
Iowa Packing Company is a Nebraska corporation; and 
that its records disclose that Alfred Danbom, prior to 
April 17, 1930, was the owner of said 384 shares of its 
common stock; and that a transfer of said stock was made 
‘on the books of the company on the 17th day of April, 
1930, to defendant Ancy Danbom, wife of Alfred Danbom; 
and that Alfred Danbom holds in his name at this time 
10.35 shares of the preferred stock in said company. There 
is a further finding that the defendant Nebraska-Iowa 
Packing Company is a party to this action only for the 
purpose of conforming the books of said company with 
the order and decree of the court; and that there is nothing 
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due and owing from the defendant Nebraska-Iowa Packing 
Company to the plaintiff; and that costs of this action 
should not be assessed against it. 

On these findings a decree was entered that the transfer 
of the 384 shares of the common stock.in the Nebraska- 
Iowa Packing Company from Alfred to Ancy Danbom be, 
and is, set aside and held for naught, and the ownership of 
said shares adjudged to be in Alfred Danbom, subject to 
the lien and claim of the plaintiff in the sum of $20,439.28, 
plus the costs of this action; and the sheriff of Douglas 
county is ordered to offer said 384 shares of common stock 
in said company and the 10.35 shares of preferred stock 
in said company for sale in satisfaction of plaintiff’s judg- 
ment as upon execution; and the defendant Nebraska-Iowa 
Packing Company is directed to issue a certificate of stock 
for said 384 shares of common stock and 10.85 shares of 
preferred stock of said company to the purchaser thereof 
at the sheriff’s sale; and that the defendant Nebraska- 
Iowa Packing Company, upon issue of the above stock cer- 
tificates to the purchaser, at the sheriff’s sale, be relieved 
of all liability for costs herein. No motion for new trial 
was filed, but from this judgment and decree the defendant 
Nebraska-Iowa Packing Company has appealed. 

The brief of appellant assigns six “errors relied on for 
reversal.” The first error assigned is to the ruling of the 
court in sustaining a motion to strike a paragraph of ap- 
pellant’s amended answer, where it was alleged that the 
transfer from Alfred Danbom to Ancy Danbom, his wife, 
was for a valuable consideration. The paragraph stricken 
was not in response to any issue tendered by the petition 
as against the answering defendant. The answering de- 
fendant packing company’s only interest was that of a 
garnishee. All the allegations of the petition are personal 
as against the defendants Danbom, and relate only to them, 
with the exception of the last sentence of paragraph VII, 
which reads: ‘““That the said Nebraska-Iowa Packing Co. 
is a Nebraska corporation with its principal place of 
doing business in Omaha, Douglas county, Nebraska, and 
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that said 384 shares of common stock in said corporation 
are within the jurisdiction of this court and that the court 
should decree that service be had upon the defendants 
Alfred Danbom and Ancy Danbom by attaching said shares 
of stock as provided by law to secure service by attach- 
ment and publication and that the court should decree 
that said shares of stock are the property of the said Al- 
fred Danbom and subject to the claim of the plaintiff.” 
And a part of the prayer reading: “That the sheriff of 
Douglas county be ordered and directed to sell as pro- 
vided by law the said 384 shares of common stock in the 
Nebraska-Iowa Packing Co., a corporation, in satisfaction 
of said judgments.” The foregoing allegations with the 
answer of the packing company thereto present the only 
questions which could be of interest to the appellant. But, 
it is urged by assignment of error No. 4 that appellant 
was entitled to traverse every allegation of plaintiff’s pe- 
tition; and that it could not let the case go by default 
without putting in a defense for the defendants Danbom, 
which it knew was available, without subjecting itself to a 
suit for conversion at the hands of the stockholders, citing 
Sprague v. Allied Mills, 129 Neb. 394, 261 N. W. 892. 
_ There is a marked distinction between that case and the 
case at bar. There the property was placed by the wife, 
claiming to be the owner, in a warehouse of a storage 
company as her property; later the property was seized 
under attachment and garnishment proceedings in which 
her husband was the defendant. The storage company an- 
swered as garnishee that it had property belonging to de- 
fendant, setting up the list of goods stored by the wife. 
The wife had no notice of the proceedings until after the 
sale of the goods. The garnishee made no attempt what- 
ever to defend the garnishment or to postpone the sale 
until it could get notice to the wife, who stored and claimed 
the goods. The answer of the garnishee in that case did 
not correctly set up the facts disclosing for whom it was 
holding the property, and it made no effort to notify the 
wife before sale. It was not suggested in that case that 
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any responsibility rested upon the garnishee to defend on 
the merits of the case as between the principal parties to 
the suit. The fault was in failing to make an accurate 
disclosure in its answer and in failing to give the wife, 
who stored the goods, notice of the garnishment. Here the 
garnishee by its answer appears to have disclosed the true 
condition, as shown by its record, regarding the transfer of 
the stock and the issue of the new certificate, and it clearly 
appears that Ancy Danbom had actual notice of these pro- 
ceedings. While she was served by publication, she ap- 
peared and testified as a witness, by deposition included 
in the bill of exceptions, taken by the packing company 
on the 29th day of June, 1935, covering the issues involved 
in this case, as between the plaintiff and said defendant 
Ancy Danbom. The motion to strike the paragraph re- 
ferred to from the amended answer of the garnishee de- 
fendant was not filed until November 1, 1935, and was 
ruled on November 2, 1935, long after Ancy Danbom is 
shown to have had actual knowledge of these proceedings. 
The packing company, as garnishee, occupied a neutral po- 
sition, and it was only required to deal fairly with all 
parties to this litigation. The pleadings do not disclose 
that the packing company should have had any interest in 
attempting to establish a defense for either of the nonan- 
swering defendants. Under the facts in this case, it was 
not incumbent upon the garnishee to defend the action on 
the merits of the plaintiff’s claim against the defendants 
Danbom; and the trial court did not commit error in strik- 
ing the paragraph of the amended answer of the garnishee 
defendant referred to in the motion. 

The second and third assignments of error are to rulings 
of the court during the progress of the trial on objections 
to questions propounded witnesses, and an offer of proof. 
No motion for a new trial was filed. In an equity case, if 
appellant desires a review of alleged erroneous rulings of 
the trial court as to the reception of evidence, it is neces- 
sary that the district court’s attention must have been 
called to the same by a motion for a new trial. Pitman v. 
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Henkens, 125 Neb. 621, 251 N. W. 282; Hall v. Bowers, 117 
Neb. 619, 225 N. W. 49; State v. Banking House of A. Cas- 
tetter, 118 Neb. 231, 224 N. W. 21; State v. Citizens State 
Bank, 115 Neb. 271, 212 N. W. 616. 

Fourth, error is assigned that the court erred in holding 
that the default of the defendants Alfred and Ancy Dan- 
bom, upon whom no personal service was had, was an ad- 
judication of all issues except as to whether the records of 
Nebraska-Iowa Packing Company showed stock outstand- 
ing in the names of Alfred and Ancy Danbom. Counsel 
has not directed our attention to the place in the record 
where such a holding may be found, and from an examina- 
tion of the record we fail to find such a holding. The bill 
of exceptions shows evidence offered by plaintiff in support 
of his petition. While the plaintiff’s counsel objected to 
the offer of evidence by the packing company to controvert 
the allegations made against the defendants Danbom, the 
court stated: “The defendant Nebraska-lowa Packing Com- 
pany may present its evidence and I will withhold in abey- 
ance this ruling.’’ The evidence was received. The journal 
entry of the decree recites that the trial was had upon the 
pleadings and “upon the evidence.” However, it is not ma- 
terial upon what the findings and decree of the trial court 
may have been made, if they are supported by facts dis- 
closed by the record. A number of authorities from other 
jurisdictions are cited by appellant in support of the propo- 
sition that: “Where service is by publication only, the fact 
that the defendants enter no appearance is not sufficient 
admission of the allegations of the plaintiff’s petition to 
authorize a decree in accordance therewith; but the plain- 
tiff’s cause of action must be proved before the plaintiff is 
entitled to a judgment.” The authorities cited are not con- 
trolling on the proposition presented. Under our statute 
(Comp. St. 1929, sec. 20-842) and by the decisions of this 
court, the contention of the appellant that plaintiff was not 
entitled to a decree by default as against the defendants 
Danbom is effectually foreclosed. In Weir v. Woodruff, 
107 Neb. 585, 186 N. W. 988, an action to quiet title, 
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service was had by publication; defendants defaulted, and 
plaintiff asked for a decree on such default in accordance 
with the prayer of the petition. The request was denied by 
the trial court. On appeal, the court held, where the de- 
fendants are in default in such action, the allegations are 
to be taken as true, and if the petition states a cause of 
action, the plaintiff is entitled to judgment without proof 
of the allegations of his petition, thus affirming holding in 
Slater v. Skirving, 51 Neb. 108, 70 N. W. 493. The identi- 
cal question appears to have been urged in Weir v. Wood- 
ruff, supra, as in the instant case; it being there urged that 
in an equity case proof should be required as against non- 
residents served constructively, who do not appear. In 
the opinion it is stated: 

' “We are urged to adopt the general equity rule laid 
down in 16 Cyc. 495; it being argued that the case of Slater 
v. Skirving, supra, was a law action, while this is a suit in 
equity. The answer to this argument is that distinctions 
between actions at law and suits in equity have been 
abolished. Rev. St. 1918, sec. 7560 (Comp. St. 1929, sec. 
20-101). 

“It being essential to the orderly administration of jus- 
tice that the rules of procedure be fixed and stable, we 
adhere to the rule heretofore established and hold that it 
was error for the court to refuse to enter judgment in 
favor of plaintiffs upon their petition.” 

Section 20-1308, Comp. St. 1929, cited by appellant, is 
not controlling under the situation here presented. That 
section applies to situations where it is necessary to make 
proof in cases coming within the exceptions stated in sec- 
tion 20-842, Comp. St. 1929, on allegations of value and 
amount of damage. On default of the defendants Alfred 
Danbom and Ancy Danbon, the plaintiff was entitled to 
have the allegations of his petition, so far as they were 
personal to said defendants, taken as true, and to have a 
default judgment entered against them. 

Assignments five and six will be considered together. 
Number five assigns error in the entry of judgment in 
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favor of the plaintiff; and number six that “the court 
erred in directing the defendant Nebraska-Iowa Packing 


Company to issue certificates for 384 shares of its common 


stock and for 10.35 shares of its preferred stock to such 
person as might be a purchaser at the sheriff’s sale which 
was ordered in the decree appealed from, without requir- 
ing that the stock certificates representing said shares and 
now outstanding be first surrendered to this defendant com- 
pany for cancelation.” The last assignment presents the 
paramount question involved in this litigation, and stated 
tersely is: Had the court power to direct the packing 
company to issue certificates for the stock sold by the 
sheriff to the purchaser, without the outstanding certifi- 
cates representing those shares being surrendered? 

“Stock in corporations owned by the judgment debtor, 
or the defendant in attachment proceedings, may be levied 
upon under executions or writs of attachment, and the 
mode of levy shall be as follows.” Comp. St. 1929, sec. 
20-1519. 

“Stock in a corporation shall be levied upon by notifying 
in writing the president, vice-president, secretary, cashier, 
or other managing agent at the usual place of business of 
said corporation, that the stock has been levied upon under 
the writ held by the officer.” Comp. St. 1929, sec. 20-1520. 

And section 20-1026, Comp. St. 1929, provides that the 
garnishee ‘“‘shall appear and answer, under oath * * * and 
shall disclose truly * * * in case of a corporation, any stock 
therein held by or for the benefit of the defendant, at or 
after the service of notice.” While the record in this court 
is not clear as to the procedure taken in the attachment 
and garnishment proceedings, it is not urged by appellant 
that there was any irregularity therein; but it is contended 
that the court was without authority to make the orders 
complained of by this last assignment. The packing com- 
pany does not have the stock certificates evidencing the 
stock involved in its possession, nor is it shown that such 
certificates are within this state. 

Section 2, art. I of the by-laws of the packing company, 
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provides: “Transfers of stock shall be made only upon the 
books of the company by the holder thereof in person, or 
by his attorney in fact legally authorized. Before a new 
certificate is issued, the old certificate properly indorsed 
shall be surrendered.”” And it is contended by the appellant 
that to compel it to issue a duplicate certificate of stock 
under such circumstances, with the other certificate out- 
standing, would be a violation of the right of the packing 
company to require its stock to be surrendered before new 
certificates are issued. “A certificate of stock in a corpora- 
tion is not the stock itself, but rather the evidence of the 
holder’s ownership of the stock, and of his rights as a 
stockholder to the extent therein specified.” Herrick v. 
Humphrey Hardware Co., 73 Neb. 809, 108 N. W. 685. See 
Miller v. M. E. Smith Building Co., 118 Neb. 5, 223 N. W. 
277. The statute, section 20-1519, supra, says: “Stocks in 
a corporation owned by * * * defendant in attachment pro- 
ceedings, may be levied upon under * * * writs of attach- 
ment.” Section 20-1520, supra, provides that the manner 
of levy shall be by notice to the company that levy has 
been made. The validity of the statutes authorizing such 
proceedings is recognized by this court in Farmers & 
Merchants Nat. Bank v. Mosher, 63 Neb. 180, 88 N. W. 552, 
in which case it is also held: “The real actual rights and 
interests of a stockholder, will be reached by the garnish- 
ment upon the corporation without regard to the apparent 
interest of the owner.” There is no requirement that the 
certificates of stock should be seized or in any manner 
sequestered. While certificates of stock are subject to 
transfer by indorsement, they are not negotiable instru- 
ments, and the rules governing the transfer of negotiable 
paper do not apply. The question of good faith ownership 
of the stock on account of the outstanding certificate being 
transferred after the attachment levy is not involved. 
What might be the rights of one claiming as an indorsee of 
stock certificates before any notice of the garnishment of 
the corporation, although the question is raised in the brief 
of counsel, likewise is not an issue in this case. 
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The appellant further urges that, by sale under the 
order of the lower court which does not have possession 
of the certificates, the corporation would be compelled to 
issue duplicate certificates and run the risk of litigation, 
claims for conversion, and other damages. But the fear 
thus expressed would seem not justified. Where a gar- 
nishee has, in good faith, made a full and accurate dis- 
closure of the facts as to the property of the debtor in its 
possession or under its control, and where an order is made 
by the court that such property of the defendant, in the 
possession of the garnishee, in this case the stock of the de- 
fendant corporation, be sold by the sheriff to satisfy the in- 
debtedness of the judgment debtor, and further that the 
garnishee issue certificates to purchaser at sheriff’s sale 
for the stock sold, such order is a judgment; and where 
the garnishee, acting pursuant to such judgment of the 
court, makes transfer of the stock so sold on its records, 
and issues new certificates, it will be protected from lia- 
bility to any holders of the outstanding certificates. Peter- 
son v. Kingman & Co., 59 Neb. 667, 81 N. W. 847; Gamble 
v, Dawson, 67 Wash. 72, 120 Pac. 1060, Ann. Cas. 1913D, 
501. 

In opinion in Farmers & Merchants Nat. Bank v. Mosher, 
68 Neb. 724, 100 N. W. 183, it is said: “A stockholder’s 
interest in a corporation and in all of its property and 
rights is represented by his stock. There can be no ques- 
tion that the levy upon the stock by the garnishment of the 
corporation pursuant to the statute will impound the whole 
interest of the stockholder in the property and rights of 
the corporation, and that the right to receive dividends 
goes with the stock.” Thus, plaintiff in this case, by the 
service of notice of the attachment and garnishment on 
the packing company, acquired a lien, as of the date of 
such service, upon all of the interest of the stockholder 
then in the possession or under the control of the garnishee, 
packing company. The by-laws do not attempt to, and 
could not, place the stock without the jurisdiction of the 
court. The object of having transfers of stock recorded 
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upon the books of the company is to give the company 
notice of whom the stockholders are. Herrick v. Humphrey 
Hardware Co., supra. And while, ordinarily, the officers of 
the corporation will not look beyond the records to ascer- 
tain who are the real owners of the stock, a court of equity 
may do so. Haskell v. Read, 68 Neb. 107, 93 N. W. 997. 

“It cannot be successfully contended but that the assignee 
of the shares of stock of a corporation is entitled to main- 
tain an action in equity to require an obstinate corporation 
to enter his assignment upon the books of the corporation 
and issue to him a new certificate representing the same.” 
Everitt v. Farmers & Merchants Bank, 82 Neb. 191, 117 
N. W. 401. 

In Ball v. Towle Mfg. Co., 67 Ohio St. 306, 65 N. E. 1015, 
93 Am. St. Rep. 682, the facts were quite analogous to the 
case at bar. The certificates of stock in that case were 
not in the possession or under the direct control of the cor- 
poration. The court states: 

“There is a marked and obvious distinction between the 
stock of a corporation and the certificate representing such 
stock. The certificate of shares of stock in a corporation is 
not the stock itself, but is a mere evidence of the stockhold- 
er’s interest in the corporate property of the corporation 
which issues said certificate. Cook on Stock and Stock- 
holders, section 485. In the absence of statutory or charter 
requirements no certificate of stock is necessary to attest 
the rights of the shareholder in the corporation, and such 
certificate when issued to the owner of shares of stock is 
merely an evidence or acknowledgment of the owner’s 
interest in the property of the corporation, but is not the 
property itself. In law a corporation is the trustee of the 
corporate property and holds the same for the benefit of 
the stockholders; and so long as such corporation con- 
tinues to have a legal existence and to carry on the business 
for which it was created it alone is the proper custodian, 
and has possession of the corporate property. In Cook on 
Stock and Stockholders, section 480, the author says: ‘It 
has been held that if a stockholder whose stock has already 
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been attached or sold on execution sells his certificate of 
stock after the levy of such attachment or execution, the 
vendee or transferee buys subject to such levy, even though 
he had no knowledge of it. The stock in contemplation of 
law has already been seized by the levy, and the purchaser 
is bound to take notice of that fact.’ * * * While the cer- 
tificate for said ten shares of stock was, at the time of the 
commencement of the proceedings in aid of execution by 
the Towle Manufacturing Co., and at the time of the 
service of notice on the bank, in the hands of Webb C. Ball, 
the judgment debtor, yet the actual property, the stock it- 
self, which such certificate represented, was then in the 
possession of the bank, and being in the possession of the 
bank, by force of the provisions of section 5475, such 
property was bound from the time the notice was served 
on said bank, and by the service of said notice the Towle 
Manufacturing Co. acquired a valid lien thereon which it 
may enforce by a judicial sale of said stock.” See 7 R. C. 
L. 197, sec. 167; 14 C. J. 719; Young v. South Tredegar 
Iron Co., 85 Tenn. 189, 2 S. W. 202, 4 Am. St. Rep. 752. 

It is not essential to the validity of the execution sale 
of shares of stock in a corporation that the sheriff have 
manual possession of the certificate at the time of the sale, 
or that he should deliver it to the purchaser. West Coast 
Safety Faucet Co. v. Wulff, 183 Cal. 315, 65 Pac. 622; 85 
Am. St. Rep. 171. 

The plaintiff having by the attachment and garnishment 
proceedings acquired a lien on all stock of the Nebraska- 
Iowa Packing Company involved in this case, and such 
stock having been impounded by those proceedings, it was 
the duty of the court, on entering judgment and decree 
herein against the principal defendants Danbom, to make 
a decree for the enforcement of such lien by the sale of 
such stock as upon execution, to satisfy the plaintiff’s 
judgment. Where by-laws of the corporation provide that 
transfers of stock shall be made upon the books of the 
company, and for the issuance of a new certificate, and 
that the old certificates shall be surrendered, the duty of 
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entering a transfer of said stock on the company’s books 
and issuing a new certificate is just as imperative where 
the stock is sold through judicial process as where sold by 
the stockholder direct. The court, upon making an order 
for the sale of stock in this case, had jurisdiction to require 
such action on the part of the garnishee as was necessary 
to make a sale by the sheriff under such order effective, by 
entering the transfer on the books of the company and is- 
suing new certificates, though the old certificates were not 
surrendered. 

Finding no prejudicial error in the proceedings of the 
trial court, the judgment is ‘ 

AFFIRMED. 


HoME SAVINGS & LOAN ASSOCIATION, APPELLEE, V. WILLIAM 
L. SCHMITT, APPELLANT: WASH BROTHERS, INTERVENER, 
APPELLANT. 

273 N. W. 497 


Fitep May 26, 1937. No. 29967. 


Attachment. Trust instrument described in the opinion held invalid 
as to nonconsenting creditors and to furnish plaintiff grounds 
for attachment. Held, further, that filing his claim with the 
trustee and continuing to rent the building to the trustee did 
not make plaintiff a consenting creditor. 


APPEAL from the district court for Cheyenne county: 
J. LEONARD TEWELL, JUDGE. Affirmed. 


Paul L. Martin, for appellants. 
R. P. Kepler and E. R. Kratz, contra. 


Heard before Goss, C. J., ROSE, GooD, DAY, PAINE and 
CARTER, JJ., and LIGHTNER, District Judge. 


LIGHTNER, District Judge. 

This case involves validity of an attachment levied by 
plaintiff on a portion of the merchandise stock of the de- 
fendant Schmitt. One ofthe questions in the case is the 
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validity of an instrument bearing the name “Trust Instru- 
ment,” dated January 17, 1935, by which Schmitt turned 
over all his property to a trustee named in such instru- 
ment. Wash Brothers, intervener, claims that it purchased 
the property from the trustee on the 23d of April, 1935, 
prior to the attachment which was levied on the 10th of 
May, 1935. The suit was begun in the county court, where 
the attachment was sustained. Defendant and intervener 
appealed to the district court, where the attachment was 
again sustained, and defendant and intervener appeal. 

A fuller statement of the facts is necessary for an un- 
derstanding of the controversy. On and prior to January 
17, 1935, William L. Schmitt, defendant and appellant, 
was in failing circumstances. His total indebtedness was 
$4,787, $2,340 of which was owing to the J. S. Brown Mer- 
cantile Company of Denver, Colorado. On January 17, 
1935, George A. Robertson, representing the Rocky Moun- 
tain Association of Credit Men, which in turn represented 
the principal creditor and between which creditor and 
said Rocky Mountain Association of Credit Men there was 
some connection, called on Mr. Schmitt, and after some 
negotiations Mr. Schmitt executed the trust instrument 
above referred to. This trust instrument is too long to be 
set out here. Its main provisions and those necessary for 
an understanding of this case are, first, it transfers, sells 
and assigns all of Mr. Schmitt’s property, consisting prin- 
cipally of merchandise, fixtures and book accounts, to the 
trustee J. B. McKelvy, who was the secretary and manager 
of the association for the purpose of securing the payment 
of Mr. Schmitt’s entire indebtedness, and attached to the 
instrument is a list of his creditors with their addresses 
and the amount owing to each. Mr. Schmitt gave a non- 
negotiable promissory note for the amount of such indebted- 
ness, to wit, $4,787, due in one day, but McKelvy took im- 
mediate possession. The trust instrument provides that 
the trustee should .continue to conduct the business, in- 
cluding the buying of new merchandise and otherwise car- 
rying on the business as a going concern. He was required 
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to account for all money actually received by him. One 
of the principal objections of plaintiff to the instrument 
is the following provision therein, to wit: 

“To pay the expenses incidental to the negotiation, prepa- 
ration and execution of this trust and for the carrying of 
the same into effect, including necessary attorney’s fees 
and a fee to the trustee equal to 15 per cent. of the value 
of the assets hereby transferred, assigned and sold to said 
trustee, which fee shall be due and owing to trustee im- 
mediately upon acceptance of this trust.” 

Appellee claims that this 15 per cent. provision created 
a new debt of $537 without consideration and in derogation 
of the rights of creditors. It bases this on the claim that 
the 15 per cent. was to be computed on the value of the 
assets fixed by the trustee, which was $3,580.30. Defend- 
ant and intervener contend that the 15 per cent. should be 
based on the sale of the stock to Wash Brothers for $1,- 
007.14, making the fee $151.07. They do not discuss the 15 
per cent. fee for value of fixtures and book accounts. The 
“Trust Instrument” on this point is obscure, since it does 
not state on what value the 15 per cent. shall be computed, 
but it is open to the construction that the value fixed by 
the trustee should be the basis for such computation. The 
trust instrument further provides that the balance of funds 
remaining on hand after the various expenses and out- 
lays above referred to should be prorated among the credi- 
tors of grantor. The trust instrument also gives the trustee 
the right to sell said property or any part of it at public 
or private sale or he may continue the business of grantor 
at retail as long as he deems it advisable to do so. 

The trustee continued the business until April 23, 1935, 
when he sold the stock to Wash Brothers, the intervener, 
for $1,007.14. There is no showing that the trustee while 
he was in possession made any accounting to any of the 
creditors. There is no showing how much, if any, of the 
book accounts was collected, no statement of the expenses 
incurred by the trustee in conducting the business; no 
statement to indicate what interest, if any, the creditors 
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had in the $1,007.14 received from Wash Brothers, nor 
what had become of the fixtures. The trustee made no at- 
tempt to follow the bulk sales law in making the sale to 
Wash Brothers. 

While the trustee is required to account, the trust instru- 
ment does not provide when the trustee shall make account, 
nor is there any limit to the time during which he may 
continue the business. 

Appellants cite many Nebraska cases holding that a 
chattel mortgage for the benefit of all the creditors of one 
in failing circumstances is valid. One of the cases cited 
by appellants is Skinner v. First Nat. Bank of Pawnee City, 
59 Neb. 17, 80 N. W. 42, wherein the court say: 

“The evidence on the hearing of the motion showed that 
the claims which the defendants intended to secure were 
valid claims, and that they turned over substantially all 
their property for the purpose of having it sold, and the 
proceeds applied pro rata among their creditors. Every 
circumstance indicates that it was the purpose of the de- 
fendants to pay their creditors as fast as possible, and not 
to hinder or delay them in the collection of their debts.” 

The mortgage under discussion in Sloan v. Thomas Mfg. 
Co., 58 Neb. 718, 79 N. W. 728, was given to secure 65 
creditors. The court held that it was valid. There was no 
provision for carrying on the business of the mortgagor. 

Most of the cases cited by appellants relate to chattel 
mortgages. The form or name of the instrument has in 
our judgment little bearing upon its validity. The general 
rule seems to be that an assignment for creditors which 
authorizes the assignee to continue the assignor’s business 
is fraudulent as against nonconsenting creditors. In the 
annotation found at 23 A. L. R. 199, it is said by the anno- 
tator that the courts condemn such assignments “a. When 
continuing business operates unduly to hinder and delay 
creditors. b. When continuing business puts the assigned 
estate in jeopardy and creditors to the hazard of loss. 
ce. When provisions for continuing the assignor’s business 
hamper the action of the courts or creditors.”” Continuing 
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the business is sanctioned by the courts (a) when it is 
ancillary or subsidiary to closing the trust; (b) when the 
purpose is to continue agricultural operations, or (c) to 
finish partly manufactured commodities. 

The following quotations from the annotation give some 
of the reasons assigned by the courts for such holdings: 

“A conveyance in trust to secure a debt by an insolvent 
debtor upon an understanding by the parties to it that the 
trustee shall continue indefinitely the debtor’s business, 
and, in carrying it on, shall buy and sell goods at will, with 
no restrictions requiring him to sell only stock on hand or 
to buy only whatever may be absolutely needed to make 
unfinished products marketable, is, as respects unsecured 
and objecting creditors, fraudulent in law, however free 
may have been the transaction from actual fraud and bad 
faith. Gutta Percha Rubber Mfg. Co. v. Kansas City Fire 
Department Supply Co. (1899) 149 Mo. 538, 50.8. W. 912.” 
23 A. L. R. 200. 

“The most frequent reason given by the courts for con- 
demning general assignments and deeds of trust by in- 
solvent debtors for the benefit of creditors, containing pro- 
visions authorizing assignees and trustees to continue to 
carry on the businesses, trades, and operations of the debt- 
ors without restrictive conditions respecting time, extent, 
and expenditure, is that they put the property of the 
debtors beyond the reach of their creditors for an uncer- 
tain and indefinite period, and of necessity operate unduly 
to hinder and delay creditors in effectively pursuing their 
ordinary legal remedies to collect their debts.” 23 A. L. R. 
202. 

“Another reason for judicial disapproval of any provi- 
sion in a general assignment or deed of trust for the bene- 
fit of creditors, looking to the carrying on generally of the 
assignor’s business, is that it subjects the corpus of the 
estate to the hazard of losses in an unsuccessful enter- 
prise.” 23 A. L. R. 207. 

It seems to us that the trust instrument here under con- 
sideration is invalid both on account of the 15 per cent. 
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provision which immediately created a new debt and to 
that extent placed his property beyond the reach of his 
present creditors, and for the further reason that it sub- 
jected the property to the hazard of continuing the busi- 
ness, converting it into money without using it to pay 
his creditors, but to pay the expenses of the new business, 
including the purchase of merchandise to be used therein. 
It can hardly be successfully urged that a transaction such 
as here under examination which placed Mr. Schmitt’s 
entire property in jeopardy and which immediately con- 
sumed at least 15 per cent. thereof and probably a great 
deal more is not fraudulent. 

Appellants contend that plaintiff accepted the trust in- 
strument by filing its claim and by continuing to rent the 
building to the trustee. Plaintiff’s claim is for rent prior 
to January 17, 1935, and on the 21st day of March, 1935, 
it filed its claim of $150 therefor with the trustee. It is 
not shown that plaintiff knew anything about the provisions 
of the trust instrument when it filed its claim, and Mr. 
McKelvy’s letter sent out on January 21, 1935, inviting 
plaintiff to file its claim does not set forth the provisions 
of the trust instrument, but does notify plaintiff that they 
will continue to operate the business for 30 or 60 days. 
The mere fact that plaintiff continued to rent the building 
to the trustee would not in our judgment constitute waiver 
of any of its rights. 

Undoubtedly plaintiff acquiesced in the operation of the 
business by the trustee for the 30 or 60 days mentioned in 
the letter of January 21, 1935, but the trustee actually had 
operated it for more than 90 days before the sale to Wash 
Brothers. Furthermore, there is no showing that plain- 
tiff knew any of the provisions of the trust instrument, and 
especially there is no showing that he knew of the 15 per 
cent. provision above referred to. 

Appellants claim that the only alleged grounds for at- 
tachment is that defendant was about to remove his prop- 
erty, or a part thereof, out of the county with intent to de- 
fraud his creditors, and was about to convert his property, 
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or a part thereof, into money for the purpose of placing 
it beyond the reach of his creditors. The briefs of all par- 
ties proceed on the assumption that the trust instrument 
is decisive of the case. Since it authorizes a sale of the 
trust property by the trustee and immediate payment of 
the 15 per cent. to him, its effect is to convert part of Mr. 
Schmitt’s property into money and to place it beyond the 
reach of his creditors. It seems therefore that there was 
ample evidence to sustain the finding of the district court. 

Wash Brothers, intervener, claims the property, but its 
ownership also depends upon the validity of the trust in- 
strument. If such instrument was invalid, then the sale to 
Wash Brothers was void under the bulk sales law. 

Other points are made by appellants, but for the reasons 
above stated the judgment of the district court must be and 
it hereby is affirmed. 

AFFIRMED. 


STATE, EX REL. C. A. SORENSEN, ATTORNEY GENERAL, AP- 
PELLEE, V. HOSKINS STATE BANK: E. H. LUIKART, RE- 
CEIVER, APPELLANT. 

278 N. W. 834 


FILED JUNE 11, 1937. No. 29941. 


1. Receivers. The power of appointment and removal of judicial 
receivers ordinarily rests in the sound discretion of the trial 
court. 

2. Banks and Banking: RECEIVERS. The Department of Banking is 
ineligible to be appointed a judicial receiver because it is not a 

qualified legal entity. 

8. Appeal. When a judgment discharges a judicial receiver, ap- 
points as receiver one who is legally ineligible, and directs the 
former to turn over all assets to the latter, the former has a 
right to appeal. 


APPEAL from the district court for Wayne county: 
DE WITT C. CHASE, JUDGE. Reversed. 


_ F.C. Radke, for appellant. 


VOL. 132] JANUARY TERM, 1937 879 


State, ex rel. Sorensen, v. Hoskins State Bank 


William H. Wright, Attorney General, and Robert R. 
Moodie, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


Goss, C. J. 

This is an appeal from a decree removing E. H. Luikart 
ag judicial receiver of the Hoskins State Bank and appoint- 
ing the Department of Banking of the state of Nebraska 
as receiver in his stead. 

The main suit was begun by the filing of the petition 
for receivership December 17, 1931, and Luikart was ap- 
pointed by the district court for Wayne county judicial 
receiver of the bank on December 24, 1931, under the then 
existing provisions of section 8-192, Comp. St. 1929, he 
being the then secretary of the Department of Trade and 
Commerce. On May 9, 1933, Senate File No. 268, passed 
by the 1933 legislature, became effective. Laws 1933, ch. 
18. It created the Department of Banking, superseding the 
Department of Trade and Commerce, and named its chief 
officer as the Superintendent of Banks. It undertook to 
create a system of administrative receivership and liquida- 
tion of insolvent state banks by the Department of Bank- 
ing as Receiver and Liquidating Agent, not subject to 
judicial control by the district courts. 

E. H. Luikart held the office of Superintendent of Banks 
under the new act until January 3, 1935, on which date 
B. N. Saunders succeeded him as such officer and held the 
office at the time of filing the present petition praying for 
the discharge of E. H. Luikart as judicial receiver of the 
Hoskins State Bank and that the Department of Banking 
be appointed as receiver in his place. Since January 3, 
1935, Luikart has not been an employee of the banking de- 
partment. He filed objections to the application of the at- 
torney general for his removal. Simon Strate and five 
others intervened and filed a petition of intervention. They 
claim to be a depositors’ committee representing all credi- 
tors and acting in an advisory capacity to the receiver and 
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to the court in the liquidation. They resisted the applica- 
tion on the ground of the unnecessary expense, alleging 
that the final liquidation was near at hand. 

Upon consideration of the pleadings and the evidence 
the district court, in an order made February 25, 1936, re- 
moved E. H. Luikart as receiver and appointed the De- 
partment of Banking in his stead, directing Luikart to de- 
liver to the department all assets, records, files and papers 
in his custody as such receiver. Strate and his associates 
filed no motion for a new trial, filed no bond of any sort 
and did not appeal. Luikart appealed and is the sole ap- 
pellant. 

It is fundamental that the power of appointment and re- 
moval of judicial receivers ordinarily rests in the sound 
discretion of the district court. Cressman v. Bonham, 
129 Neb. 201, 260 N. W. 818; Howell v. Poff, 122 Neb. 
793, 241 N. W. 548; Duffy v. Omaha Merchants Express & 
Transfer Co., 127 Neb. 273, 255 N. W. 1; State v. State 
Bank of Minatare, 123 Neb. 109, 242 N. W. 278. So, there 
appearing no valid claim that the trial court abused sound 
judicial] discretion in removing Luikart as judicial receiver, 
no proper ground for reversal exists in the fact that the 
court removed him. If and when an eligible successor is 
appointed it will be Luikart’s duty to turn over to that suc- 
cessor the assets, records, files and papers in his hands as 
receiver. 

This leads us to the next inquiry, which is whether 
Luikart has any right of appeal remaining in the action. 
Logically it follows from an acceptance of the previous 
point that he has no right to name his successor. But the 
court, in the very same paragraph of the judgment in 
which Luikart was removed, named as his successor the 
Department of Banking, and in the same order Luikart was 
directed to deliver to that successor all assets, records, files 
and papers in his custody as receiver. Luikart asserts that 
the Department of Banking is not such a legal entity or 
person as is capable of being a judicial receiver, and that 
he has a right of apneal to test that question. It seems 
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reasonable that he ought not to be compelled to deliver 
valuable assets to a successor lacking the qualities neces- 
sary to be a judicial receiver, but that he should have the 
right to withhold such delivery until an eligible successor 
is appointed; and, in the meantime, to test by and on ap- 
peal that question presented. He claims that the appoint- 
ment of the Department of Banking as a judicial receiver 
is no appointment at all—that it is a nullity. 

It would seem that to make valid the appointment of 
an entity other than a natural person as a judicial receiver, 
such entity must be legally qualified by statute to be so 
appointed. This principle was involved in Redell v. Moores, 
63 Neb. 219, 88 N. W. 248, wherein it was said: “So far 
as a city is concerned, considered in the character of an 
artificial being, it is a creature of the legislature. It can 
have no rights save those bestowed upon it by its creator.” 

Has the Department of Banking been clothed with the 
power by the legislature to be eligible for appointment by 
a court as a judicial receiver? In State v. State Bank of 
Minatare, supra, it was said in the argument: ‘“‘No doubt 
the legislature has power to create an executive or adminis- 
trative board with power to liquidate the affairs of insolv- 
ent state banks independently of the judiciary, but legisla- 
tion of that kind has not been enacted in Nebraska.”’ Per- 
haps, as a sequel to this opinion, adopted April 16, 1932, 
the 1933 legislature passed an act known as Senate File 
No. 263, greatly amending the banking laws. Among them 
former section 8-192, Comp. St. 1929, was amended to read 
as follows: “The Department of Banking is hereby desig- 
nated the Receiver and Liquidating Agent of failed or in- 
solvent banks.” Laws 1933, ch. 18, sec. 52; Comp. St. Supp. 
1933, sec. 8-192. The act further contains provisions to 
make the administrative receivership effective so far as 
it goes and is able to go without evoking the aid of the 
courts. When that occurs it is in such respect amenable to 
equity rules. The record shows that it has been used in 
many instances. The diligence of counsel and our own 
search disclose nothing in this act or elsewhere in the 
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statutes showing that the Department of Banking is a 
legal entity capable of being appointed a judicial receiver. 
Nowhere do the statutes so declare. Formerly the secretary 
of the Department of Trade and Commerce as a person 
was the receiver. Comp. St. 1929, sec. 8-192. When in 
1933 Senate File No. 263 changed the name to the Depart- 
ment of Banking and its chief administrator to Superin- 
tendent of Banks, it amended the section as heretofore 
quoted. 

Lacking the quality of being a person or of being a 
legal entity authorized by the statute, we are of the opinion 
the trial court erred in appointing the Department of Bank- 
ing as the judicial receiver of the bank under consideration. 

Plaintiff cites as authoritatively analagous the case of 
State v. National Old Line Life Ins. Co., 129 Neb. 473, 261 N. 
W. 902, wherein the Department of Insurance was ap- 
pointed as receiver for the purposes of liquidation under 
section 44-204, Comp. St. 1929. The section is very dif- 
ferent. Whether it does or does not authorize a district 
court to appoint the state Department of Insurance as a 
judicial receiver was not an issue and was therefore not 
discussed in the opinion in that case. The controversy there 
was over the right of the department or the governor to 
discharge an attorney and was raised by his petition of in- 
tervention seeking to prevent that discharge. The interest 
of all parties was adverse to any move to raise the question 
of the eligibility of a receiver already appointed and so the 
issue was not raised and nowhere appears in the record 
or in the opinion. 

The judgment of the district court, in so far as it ap- 
points the Department of Banking receiver and orders 
Luikart, as receiver, to attorn to it, is 

REVERSED. 
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IN RE ESTATE OF ABRAHAM ROSENBERY. 
CHARLES W. ROSENBERY ET AL., APPELLANTS, V. HELEN E. 
ROSENBERY ET AL., APPELLEES. 
273 N. W. 805 


FILED JUNE 11, 1937. No. 29998. 


Wills: CONSTRUCTION: “Herrs.” “Unless excluded by unambiguous 
words or by clear implication from the language used in a will, 
the description therein of ‘heirs’ includes a surviving spouse as 
well as a surviving child or surviving children.” In re Estate of 
Hanson, 118 Neb. 208, 224 N. W. 2. 


APPEAL from the district court for Douglas county: 
JOHN W. YEAGER, JUDGE. Affirmed. 


Cranny & Moore and Benjamin S. Baker, for appellants. 
Brown, Fitch & West and B. N. Robertson, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE and 
CARTER, JJ., and LIGHTNER, District Judge. 


ROSE, J. 

This is a controversy over the meaning of the words 
‘lawful heirs” as used in the probated will of Abraham 
Rosenbery, deceased. The pertinent parts of the will are 
the second and third paragraphs, which read as follows: 

“2. J hereby give, devise and bequeath to my beloved 
wife, Mina Rosenbery, all moneys and credits due and pay- 
able to me, or payable to my estate as life insurance, by, 
from or in, any and all life insurance companies, on ac- 
count of or in connection with life insurance on my life, 
and also one-third of all the balance of my property, both 
real and personal, of which I may die seised, wherever 
situated, to have and to hold in her own right forever. 
These items are given in lieu of her dower or statutory in- 
terest in my property as my wife; and in case IJ survive her, 
the property that would have gone to her, if living, I here- 
by will, devise and bequeath to my children, hereinafter 
named, to be distributed as herein provided in paragraph 3. 

“3. <All the balance of my property of which I may die 
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seised, and wherever situated, I hereby will, devise and be- 
queath to my children, G. W. Rosenbery, C. D. Rosenbery 
and Mrs. E. M. Miller, share and share alike, and in case 
of the death of any one of them during my lifetime, the 
lawful heirs of such deceased child shall receive the share 
that would have gone to him (or her) had he (or she) 
survived me.” 

The will was executed December 8, 1926. Testator died 
June 28, 1935. His wife, Mina Rosenbery, died June 24, 
1933. The son, G. W. Rosenbery, died February 15, 1931, 
leaving surviving him his widow, Helen E. Rosenbery, his 
adult son, Charles W. Rosenbery, and his minor daughter, 
Dorothy D. Rosenbery, of whom the Omaha National Bank 
is acting as guardian. Helen E. Rosenbery is not the mother 
of Charles W. Rosenbery but is the mother of Dorothy D. 
Rosenbery. Helen E. Rosenbery claims that she is a “law- 
ful heir” of her deceased husband, G. W. Rosenbery, and 
that as such she is entitled to a share of what he would 
have received under his father’s will had he survived his 
father. Charles W. Rosenbery and Dorothy D. Rosenbery 
asserted they are the only lawful heirs of G. W. Rosenbery, 
deceased. For the purpose of a partial distribution of 
testator’s estate, B. N. Robertson, executor, and C. D. Ro- 
senbery, administrator, petitioned the county court to de- 
fine the words “lawful heirs,” as used in the will. The 
rival parties named presented the issue of heirship by 
proper pleadings. The county court found “That the word 
‘heirs’ has a fixed meaning, both in law and in fact, and 
that said word ‘heirs’ includes the widow of deceased G. 
W. Rosenbery,” and entered a decree in her favor. Charles 
W. Rosenbery and Dorothy D. Rosenbery, by her guardian, 
appealed to the district court, where the findings and de- 
cree were the same as in the county court. Appellants 
in the district court appealed to the supreme court. 

Appellants take the position that the widow is not an 
heir of her deceased husband. They argue that the Ne- 
braska statute, adopting applicable portions of the com- 
mon law of England, defines an heir to be ‘‘He who is born 
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or begotten in lawful wedlock and upon whom the law 
casts the estate in lands, tenements or hereditaments im- 
mediately upon the death of his ancestor ;” that the rights 
of the surviving wife are limited to her statutory inter- 
ests in the estate of her husband at the time of his death; 
that the legislature made her a distributee of the property 
of which her husband died seised, but not an heir. These 
propositions were elaborately presented by appellants at 
the bar and in their brief, including references to statutes, 
text-books and opinions of courts. There is a diversity of 
judicial opinion on this subject, but the present chief 
justice, after referring to statutes and cases, ruled as fol- 
lows: 

“So, under the substantive law existing in Nebraska 
since 1907, either spouse may be an heir of the other. Un- 
less excluded by unambiguous words or by clear implica- 
tion from the language used in a will, the description there- 
in of ‘heirs’ includes a surviving spouse as well as a sur- 
viving child or surviving children.” In re Estate of Hanson, 
118 Neb. 208, 224 N. W. 2. 

In the present instance, neither by “unambiguous words” 
nor by ‘‘clear implication from the language used” does the 
will exclude the surviving wife as an “heir” of her deceased 
husband. Both the county court and the district court ap- 
plied strictly the ruling of the supreme court in the Hanson 
case on the issue of heirship and in doing so did not err. 

The surviving widow applied to the district court for an 
order correcting its decree by allowing her one-ninth of 
testator’s estate instead of one-twelfth as recited therein. 
The application was renewed here but cannot be considered, 
since there is no cross-appeal presenting that question. 

The administrator and the executor were impartial in 
their attitude toward the rival litigants on the controverted 
issue and will not be taxed with any costs of this appeal. 

AFFIRMED. 
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TERESA LOU CONNELY, APPELLEE, V. ROSA HESSELBERTH ET 
AL., APPELLEES: HENRY TEINERT ET AL., APPELLANTS. 
273 N. W. 821 


FILED JUNE 11, 1987. No. 30045. 


1. Taxation: FORECLOSURE OF LIEN: REDEMPTION. Owners and 
others interested in realty, sold under decree foreclosing valid 
tax sale certificate, where foreclosure was commenced more than 
two years subsequent to issuance of tax sale certificate, are 
barred from the right of redemption on confirmation of such 
judicial sale. 

SALE FOR TAXES: Notice. ‘Personal notice required 

in sale of land for taxes, as provided in section 3, art. VIII of 

the Constitution, applies in all cases where a tax deed is sought, 
but is not required in sales under tax foreclosures in section 

77-2039, Comp. St. 1929.” Commercial Savings & Loan Ass’n v. 

Pyramid Realty Co., 121 Neb. 498, 287 N. W. 575. 

FORECLOSURE OF LIEN: REDEMPTION. One having no 

property rights to preserve or protect by redemption from a 

judicial sale foreclosing a valid tax sale certificate will not be 

permitted to redeem. 

: DECREE: COLLATERAL ATTAcK. A_ decree 

foreclosing a tax sale certificate is not vulnerable to collateral 

attack for irregularities or defects in the foreclosure proceed- 
ings that do not go to the jurisdiction of the court. 


APPEAL from the district court for York county: HARRY 
D. LANDIS, JUDGE. Affirmed. 


Kirkpatrick, Good & Dougherty, for appellants. 
Calvin Webster and Coufal & Shaw, contra. 


Heard before ROSE, GOOD, EBERLY, Day, PAINE and 
CARTER, JJ., and RINE, District Judge. 


GOOD, J. 

Henry and Harry Teinert, as tenants and occupants of 
the east half of the southwest quarter of section 4, town- 
ship 9 north, range 2 west, in York county, seek to redeem 
that land from a judicial sale made pursuant to a decree of 
court, foreclosing a tax sale certificate. Their application 
was filed in the foreclosure action, and that accounts for 
the title to this appeal. Persons acquiring interest in the 
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land subsequent to the foreclosure sale were made parties. 
The application was resisted by the purchaser and her 
grantee. The trial court denied the applicants the right to 
redeem, and they have appealed. 

The record discloses the following facts: The record 
title to the land in question has stood in the name of 
Charles A. Hesselberth for many years. Hesselberth de- 
parted this life leaving surviving his widow, Rosa Hessel- 
berth, and a son, Charles O. Hesselberth. His estate has 
not been probated in York county. The record does not dis- 
close whether he died testate or intestate. Apparently, 
Rosa Hesselberth and Charles O. Hesselberth for a number 
of years have rented the land to the Teinerts. The taxes for 
the years 1928, 1929 and 1930 became delinquent. July 5, 
1932, the county treasurer of York county sold the land for 
the delinquent taxes to N. C. Caldwell. Caldwell paid the 
subsequent taxes on the land, and January 19, 1935, sold 
and assigned the tax sale certificate to Teresa Lou Con- 
nely, plaintiff in the foreclosure action. August 9, 1985, 
more than three years subsequent to the tax sale by the 
county treasurer, Connely commenced an action in the dis- 
trict court for York county to foreclose the tax sale cer- 
tificate and the lien of the subsequent taxes that had been 
paid by her and her assignor. In this foreclosure action she 
made defendants Rosa Hesselberth, Charles O. Hesselberth, 

Hesselberth (real name unknown), wife of 
Charles O. Hesselberth; all persons having or claiming any 
interest in or to the real estate described (real names un- 
known) ; the unknown heirs, devisees, legatees, personal 
representatives, and all persons interested in the estate of 
Charles A. Hesselberth, deceased (real names unknown). 
In the affidavit to obtain service by publication, it was 
stated that Rosa Hesselberth was a resident of the state 
of Illinois, and that the residence of Charles O. Hesselberth 
and of the other named defendants was unknown. Order 
for service by publication was made by the judge of the 
district court. Notice of the pendency of the action was 
duly published. Decree of foreclosure was entered, and, 
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pursuant to the decree, a sale was had in which the plain- 
tiff Connely was purchaser. The sale was confirmed De- 
cember 4, 1935, and deed issued the following day. The 
application to redeem was not made until April, 1936, and 
during the second term of court after the confirmation of 
sale. 

Appellants invoke section 3, art. VIII of the Constitu- 
tion, which provides: “The right of redemption from all 
sales of real estate for the nonpayment of taxes or special 
assessments of any character whatever, shall exist in favor 
of owners and persons interested in such real estate, for a 
period of not less than two years from such sales thereof. 
Provided, that occupants shall, in all cases, be served with 
personal notice before the time of redemption expires.” 

The notice to occupant, provided for in this section of the 
Constitution, was never served upon the appellants, and 

‘ they were not made parties to the foreclosure action. They 
contend that, under the constitutional provision, they are 
entitled to two years from and after the order of confirma- 
tion of the judicial sale in which to redeem. They cite and 
rely upon a number of decisions made by this court in 
which it was held that the two-year period for redemption, 
contained in the constitutional provision, applies to judicial 
as well as to administrative sales. Among the cases so 
holding are: Logan County v. Carnahan, 66 Neb. 685, 92 
N. W. 984; Selby v. Pueppka, 73 Neb. 179, 102 N. W. 268; 
Wood v. Speck, 78 Neb. 435, 110 N. W. 1001; Butler v. Libe, 
81 Neb. 740, 116 N. W. 663; Smith v. Carnahan, 83 Neb. 
667, 120 N. W. 212; Barker v. Hume, 84 Neb. 235, 120 N. 
W. 1131; Commercial Savings & Loan Ass’n v. Pyramid 
Realty Co., 121 Neb. 498, 237 N. W. 575. In none of the 
above cases had there been a prior valid administrative 
sale and a two-year period allowed to elapse after sale be- 
fore commencement of the action to foreclose. 

Under the scavenger tax law, counties, cities, villages 
and other municipalities may institute foreclosure action to 
collect delinquent taxes without there having been a pre- 
vious administrative sale. In such cases, this court has 
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consistently held that the two-year redemption period, pro- 
vided by the Constitution, applies from the date of con- 
firmation of judicial sale. In such eases, there had been no 
other sale. This court has also held that where there was 
an invalid administrative sale, wherein the sale was not for 
all the delinquent taxes, the two-year redemption period 
applied to the judicial sale in foreclosure proceeding. 
Adams v. Osgood, 42 Neb. 450, 60 N. W. 869; Barker v. 
Hume, supra. 

In Hardwick v. Snedeker, 88 Neb. 515, 129 N. W. 986, 
after administrative sale an action was brought for fore- 
closure without waiting the two-year period for redemption. 
It was therein held: “An action to foreclose a tax lien is 
not properly brought until after a sale of the land for 
taxes and two years allowed for redemption, but this is 
not jurisdictional, and if an action so brought proceeds to 
decree of foreclosure and sale, and a deed is duly issued 
upon confirmation of such sale, the owner of the land may 
redeem the same within two years after such sale and con- 
firmation, but not later.” 

Where there has been a valid administrative sale by the 
county treasurer to a private individual and he has not 
brought foreclosure action until more than two years after 
the issuance of the tax sale certificate, the owner, or other 
person interested, is not entitled to two years in which to 
redeem from the confirmation of sale under decree of fore- 
closure. He is entitled to only one two-year period, and 
that has been given from the time of the administrative 
sale and before the commencement of the foreclosure ac- 
tion. It is true, however, that in such case he is entitled to 
an additional period in which to redeem; that is, at any 
time prior to the confirmation of the sale. The correct 
rule is that owners and others interested in realty, sold 
under decree foreclosing valid tax sale certificate, where 
foreclosure was commenced more than two years subse- 
quent to issuance of tax sale certificate, are barred from the 
right of redemption on confirmation of such judicial sale. 

Appellants contend that they had a right to redeem 
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which could be cut off only by the giving of the notice 
mentioned in the quoted constitutional provision. In our 
opinion, this contention cannot be sustained for a number 
of reasons: 

First. This court has held on several occasions that such 
notice to occupant was required only where the holder of a 
valid tax sale certificate sought to obtain a county treas- 
urer’s tax deed, as provided by section 77-2025, Comp. St. 
1929, and has no application to a proceeding to foreclose a 
valid tax sale certificate. In Hardwick v. Snedeker, supra, 
it was held that a statute requiring notice to occupant is 
not applicable in case of sale under decree of foreclosure. 
In Commercial Savings & Loan Ass’n v. Pyramid Realty 
Co., supra, it was held: “Personal notice required in sale 
of land for taxes, as provided in section 3, art. VIII of the 
Constitution, applies in all cases where a tax deed is sought, 
but is not required in sales under tax foreclosures in sec- 
tion 77-2039, Comp. St. 1929.” ; 

Second. The record in this case fails to show that appel- 
lants had any interest as tenants to protect by a redemp- 
tion from the sale in the foreclosure action. Whether their 
lease had expired; whether they had any planted or un- 
harvested crops, is not disclosed. Before they could redeem 
they must, of course, have some interest to protect. 

Third. It appears from the evidence in this case that one 
of the appellants, on behalf of both of them, has, since the 
foreclosure sale had in this case, leased the land again from 
the purchaser at the judicial sale. Under these circum- 
stances, the appellants had no right to preserve by a re- 
demption. 

It is insisted, however, that appellants were acting for 
and on behalf of the owners of the land, as well as for 
themselves. They did so testify as witnesses, but the writ- 
ten application made by them does not disclose that they 
were acting for any one other than themselves and in their 
own individual rights. 

It is argued that there were irregularities and defects in 
the foreclosure proceeding, in that the affidavit which was 
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made for the purpose of obtaining an order authorizing 
service by publication did not literally comply with the 
statute, and, further, that the published notice did not 
literally comply with the statutory requirement. We are 
of the opinion that whatever irregularities or defects, if 
any, there were in the affidavit and-in the notice cannot be 
raised at this time, because that would be a collateral at- 
tack upon the decree in the foreclosure proceeding. No ap- 
peal was taken from that decree, and any irregularities or 
defects that do not go to the jurisdiction of the court could 
not be raised in a collateral proceeding. But, regardless 
of that, the appellants in this case are in no position to 
complain, since they were not necessary parties to the 
foreclosure proceeding and, as already mentioned, have no 
property rights to protect by a redemption. 

Error prejudicial to appellants has not been pointed out. 
The judgment appears to be right and is 

AFFIRMED. 


CLENDENEN W. MITCHELL V. STATE OF NEBRASKA. 
273 N. W. 806 


FILED JUNE 11, 1987. No. 30084. 


1.° Forgery. Forgery is the false making, or materially altering, 

, with intent to defraud, of any writing which, if genuine, might 
apparently be of legal efficacy, or the foundation of a legal 
liability. 

Any change in the personality, number, or relations, 

of the parties to such an instrument which gives the instrument 

a different legal effect is material. 

It is forgery fraudulently to alter any part of an in- 

strument when the alteration is capable of working injury to 

another. Consequently, it is forgery fraudulently to erase one 

signature and insert another. 

Evidence in the record examined, and held ample to 

sustain conviction. 


Error to the district court for Dawes county: EARL L. 
MEYER, JUDGE. Affirmed. 
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R. O. Reddish, for plaintiff in error. 


Richard C. Hunter, Attorney General, and Francis V. 
Robinson, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


EBERLY, J. 

The plaintiff in error, hereinafter called defendant, was 
informed against for forgery by falsely and feloniously 
altering a promissory note belonging to one Robert O. 
Jones, with the intent to defraud Jones. Upon trial a ver- 
dict of guilty was returned against defendant, and from 
the order of the trial court overruling his motion for a new 
trial, he prosecutes error. 

There is practically little dispute in the evidence. De- 
fendant was secretary-treasurer of the Northwest Finan- 
cial Service, Inc., hereafter referred to as the ‘Finance 
Company.” This was a corporation engaged partly in the 
business of handling and investing money belonging to 
others and entrusted to the Finance Company for that pur- 
pose. Defendant was also the secretary-treasurer and man- 
aging officer of the Northwest Agricultural Credit Corpo- 
ration, an inactive but existing corporation, hereinafter re- 
ferred to as the ‘Agricultural Corporation,” which -was 
formerly engaged in the business of rediscounting live 
stock paper to the Federal Intermediate Credit Bank. 

Fred A. Hood was president of the Finance Company 
from 1925 to the spring of 1933. Hood had induced R. O. 
Jones to place with the Finance Company the sum of $1,200 
on January 31, 1928, to be invested by the company on 
“monthly payment contracts.”’ This written contract fur- 
ther provided that these “monthly payment contracts” are 
“always to be subject to the approval of the party of the 
first part (Jones) and belong to him exclusively, and will 
be held in trust by the party of the second part for collec- 
tion.” And it was further provided by the terms of this 
written contract that the sum of $1,200 so entrusted to the 
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Finance Company might be supplemented at any time and 
in any amount as party of the first part (Jones) might 
determine, and that such additional sums should come 
under the same provisions as this contract. It also appears 
that this investment was later increased to $5,500, and, in 
addition, it was orally agreed that Jones’ money might be 
loaned on automobiles, furniture, and different kinds of 
merchandise contracts providing for payment on the month- 
ly basis. It appears that on June 27, 1932, defendant made 
and delivered to the Finance Company, as payee, a promis- 
sory note for $490 in usual form, payable in three months 
after date, with interest, which was signed by “Northwest 
Agr. Credit Corp. (Signed) by C. W. Mitchell, Secy-Treas.”’ 
On the same day, by an assignment in writing purporting 
to be executed by the Finance Company by the defendant, 
this note was assigned to the “Jones Trust,” and reported 
thereafter from time to time as an investment made in 
Jones’ behalf. All this was done without knowledge or au- 
thority from any of the other officers of the Finance Com- 
pany, or the officers of the Agricultural Corporation, and, 
in like manner, the defendant took and received from the 
Jones funds the sum of $490 which he appropriated to his 
own private use. This $490 investment was not in con- 
formity with the controlling contract already referred to. 
Some time thereafter the situation came to the knowledge 
of the attorney for the Agricultural Corporation, who was 
also a stockholder thereof, and who immediately challenged 
the legality of the entire transaction involving the $490 
note, as it had been carried out by defendant. Thereupon 
the defendant, without knowledge of, or authority from, 
R. O. Jones, the owner of the instrument, and without 
knowledge of, or authority from, any other of the officers 
of the Finance Company or of the Agricultural Corpora- 
tion, and without the Agricultura] Corporation ever re- 
ceiving any part of the consideration of the $490 note, by 
erasures and additions, altered and changed the signature 
as it originally appeared on the note, viz., from ‘North- 
west Agr. Credit Corp. (Signed) by C. W. Mitchell, Secy- 
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Treas.” to ‘““Northwest Agr. Credit Co. (Signed) by C. W. 
Mitchell, C. W. Mitchell.” 

It appears to be admitted that the “Northwest Agr. 
Credit Co.” has no existence, and, as a name, is fictitious. 

We are committed to the view that “The signing of a 
fictitious name of a person to an instrument which is the 
subject of a forgery, with an intention to defraud, is a 
false and fraudulent making of such instrument, and con- 
stitutes the offense of forgery.” Randolph v. State, 65 
Neb. 520, 91 N. W. 356. 

Our statutes, in effect, provide that forgery is the false 
making, or materially altering, with intent to defraud, of 
any writing which, if genuine, might apparently be of legal 
efficacy, or the foundation of a legal liability. Cooper. v. 
State, 123 Neb. 605, 243 N. W. 887; Uerling v. State, 125 
Neb. 374, 250 N. W. 248; Roush v. State, 34 Neb. 325, 51 
N. W. 755. 

Here, the instrument alleged to have been feloniously 
altered was a negotiable instrument. On the subject of 
materiality of alteration, our negotiable instruments act 
provides: “Any alteration which changes * * * the number 
or the relations of the parties, * * * or any other change 
or addition which alters the effect of the instrument in any 
respect, is a materia] alteration.” Comp. St. 1929, sec. 62- 
807. See, also, 8 C. J. 728. 

Our statute quoted best expresses the common law on 
this subject. 

“Any change in the personality, number, or relations, of 
the parties to an instrument which gives the instrument a 
different legal effect is material.” 2 C. J. 1214. See, also, 
Montgomery v. Crossthwait, 90 Ala. 553, 8 So. 498; Haskell 
v. Champion, 30 Mo. 1386. 

“To sustain an indictment for forgery it is generally 
necessary that the instrument alleged to be forged should 
be one which would expose a particular person to legal 
process. Apparent legal efficiency, however, is enough. It 
is not necessary that such suit should have in it the elements 
of ultimate legal success. It is enough if the forged in- 
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strument be apparently sufficient to support a legal claim.” 
2 Wharton, Criminal Law (12th ed.) 1190, sec. 887. But, 
in the instant case, the forgery of the original instrument 
is not relied upon. The conviction must be sustained, if at 
all, on the fact of alteration. 

The rule clearly established by the authorities, applicable 
to forgery as defined by our statute, is: “It is forgery 
fraudulently to alter any part of an instrument when the | 
alteration is capable of working injury to another. Thus, 
it is forgery to alter the dates, names, or any other ma- 
terial parts of an instrument when the alteration gives it 
a new operation. Consequently, it is forgery fraudulently 
to * * * erase one signature or indorsement and insert an- 
other. * * * It is even forgery for a person fraudulently 
to alter an instrument previously forged by himself.” 2 
Wharton, Criminal Law (12th ed.) 1188, sec. 884. 

It is quite clear that the alterations admittedly made 
bring the subject of our present consideration within our 
forgery statute. We do not overlook the defendant’s con- 
tention that he is not chargeable with forgery of an instru- 
ment executed by himself. As thus broadly stated the 
doctrine is not maintainable. “If, for example, after he had 
signed, sealed, and delivered a deed, he should surreptitious- 
ly, getting it into his temporary possession, alter it to ac- 
complish some fraud, this would be forgery. If one alters 
a document which he has previously forged, he commits a 
new offense.”’ 2 Bishop, Criminal Law (9th ed.) 454. This 
language is quite descriptive of what actually occurred in 
the instant case. It may well be said, in passing, that there 
is nothing in this entire transaction as actually carried out 
by defendant that is consistent with honest dealing and 
sound business ethics. There is sufficient evidence, if be- 
lieved, that clearly establishes the necessary criminal in- 
tent on part of defendant to commit the crime here charged, 
and amply supports the judgment. The objections to in- 
structions given do not appear meritorious. In addition, 
it may be said that in this class of cases this court is bound 
by the rule early announced, viz.: “In criminal cases, as in 
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civil, the credibility of witnesses and the weight to be given 
their testimony are matters for the determination of the 
jury. It is for the jury to determine whether it is con- 
vinced beyond a reasonable doubt of the defendant’s guilt, 
not for the reviewing court to say whether it is so con- 
vinced. A reviewing court can only inquire whether the 
evidence was sufficient to warrant the jury in finding the 
defendant guilty.” Bartlett v. State, 115 Neb. 148, 211 N. 
W. 994. See, also, O’Connor v. State, 123 Neb. 471, 243 N. 
W. 650. 

It follows that the judgment of the trial court is in all 
respects correct, and it is 

AFFIRMED. 


FERDINAND MEIERJURGEN, APPELLEE, V. CITY OF LINCOLN, 
APPELLANT. 
273 N. W. 804 


Fitep June 11, 1987. No. 30123. 
Evidence examined and found to support finding of trial court. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Affirmed. 


Loren H. Laughlin and George A. Piper, for appellant. 
Lloyd E. Chapman, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY and 
CARTER, JJ. 


Day, J. 

Meierjurgen seeks compensation for total disability aris- 
ing from an injury he claims to have received while em- 
ployed by the city of Lincoln in its parks. The city appeals 
from a judgment under the compensation law. The only 
question presented is one of fact, whether or not the dis- 
ability results from an injury to the workman. 

Meierjurgen claims the injury occurred on September 9, 
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1935, at which time he was helping to load a truck and 
move some benches from one park to another. He says that 
in lifting one of the benches he strained his back. He states 
that he complained immediately to his fellow workmen, 
who deny that any complaint was made at that time. The 
employee worked for two or three days, when he com- 
plained to his superior and was taken to a doctor for the 
city. He received medical attention from this physician for 
a period of three or four weeks during which time he be- 
came worse. Another physician then cared for him. After 
X-ray pictures were taken he was hospitalized for about 
ten days. While he was in the hospital a body cast was put 
on which he wore for about six weeks, when it was taken 
off because it hurt him so much. Afterwards. a body brace 
was worn for some months. This could be taken off for a 
half day at a time to relieve him. He was later put in 
Bryan Memorial Hospital by the city’s physician, where 
heat was applied. As a part of the treatment all this time 
serum was injected in his arm at intervals. The city as- 
sumed the obligation of all medical expenses from Septem- 
ber 9, 1935, to July 2, 1936, and, in addition, paid the 
amount required by the law during that time as compensa- 
tion. 

It is not questioned that the plaintiff is in a serious 
physical condition and that he is unable to work as he was 
prior to September 9, 1935. The only difference of opinion 
is among the expert witnesses as to the cause of the dis- 
ability. An expert witness testified for the plaintiff that 
his present physical condition was due to the injury which 
he received on September 9, 19385. An expert witness testi- 
fying for the city is of the opinion that the condition as 
disclosed by the X-ray pictures was not so caused, though 
it may have been aggravated by an injury. Another expert 
witness for the city is of the positive opinion that the in- 
jury claimed by plaintiff was not and could not be the 
cause of the condition or of the disability. 

There are other surrounding circumstances which must 
be considered in connection with the testimony of the ex- 
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perts. There is no claim that the plaintiff is a malingerer. 
He had not been ill or injured for many years. He worked 
two or three days after the injury and has been unable to 
work since. Upon a consideration of all the evidence in the 
record, of which only a brief outline has been given here, 
we are of the opinion that the evidence supports the find- 
ing of the trial judge. 

In view of this finding, it is not necessary to consider the 
effect of chapter 57, Laws 1935, which provides among 
other things that the judgment of a district court in a com- 
pensation case may not be set aside or modified unless it 
appears “that the findings of fact are not conclusively sup- 
ported by the evidence as disclosed by the record, and if so 
found, the cause shall be considered de novo upon the 
record.” The court does not find it necessary to modify or 
set aside the judgment in this case. 

AFFIRMED. 


Eva IRENE GRIMES, APPELLEE, V. J. L. BAKER, APPELLANT. 
273 N. W. 789 


FILep JUNE 11, 1987. No. 30000. 


Contracts. An agreement without consideration is nudum pactum 
and unenforceable. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Reversed and dismissed. 


Gaines, McLaughlin & Gaines, for appellant. 
Clarence T. Spier and Arthur C. Bailey, contra. 


Heard before Goss, C. J., GOOD, EBERLY, DAY, PAINE and 
CARTER, JJ., and LIGHTNER, District Judge. 


PAINE, J. 

Plaintiff brought suit in the district court to recover dam- 
ages sustained by reason of defendant’s failure and refusal 
to fulfil a verbal statement to save plaintiff harmless from 
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any loss she might suffer by reason of her purchase of 
shares of stock of the Universal Gypsum & Lime Company, 
of Chicago, Illinois, recommended by him. 

Defendant alleged in his answer that he acted purely as 
the agent of the plaintiff in the purchase of said stock 
from George E. Sipple, its owner, and that the agreement 
alleged by plaintiff to repurchase the stock was barred by 
the statute of limitations, and void under the statute of 
frauds, and was nudum pactum. The jury returned a ver- 
dict for $1,379.23, from which the defendant appeals. 

The plaintiff alleged that defendant was a substantial 
stockholder and director in said company, with full and 
complete knowledge with respect to the financial status of 
said corporation; that in 1926 defendant solicited plaintiff 
to purchase stock of said company, and verbally agreed 
with plaintiff that defendant would repurchase said stock 
and would save her harmless from any loss which she 
might sustain through such investment; that such solicita- 
tion and negotiations were carried on between the defend- 
ant and the mother of the plaintiff, who was acting for and 
on behalf of the plaintiff; that the plaintiff, relying upon 
defendant’s agreement, paid $1,530 for the stock so pur- 
chased through defendant; that the said company later 
went into bankruptcy, and was merged with another com- 
pany under the name of National Gypsum Company, and 
the stock becoming practically worthless, the plaintiff on 
February 15, 1935, demanded that defendant repurchase 
her stock. Upon defendant’s refusal, this action was 
brought, asking for verdict and judgment for the amount 
of her outlay, less the present value of the stock into which 
the original shares of stock had been merged. 

The jury deducted $241, being the value of the new 
shares substituted, and added 6 per cent. interest from the 
date of the demand to the date of the verdict, and thus ar- 
rived at the verdict of $1,379.23, for which amount judg- 
ment was entered. 

Among the errors relied upon for reversal by the de- 
fendant are that the court erred in overruling defendant’s 
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motion for a directed verdict at the close of the evidence, 
and in holding that defendant was under any contractual 
obligation to plaintiff. Defendant especially insists that 
the court erred in holding that the statement made by the 
defendant constituted a binding contract, and insists there 
was no consideration whatever for the alleged agreement, 
which is nudum pactum and unenforceable, and being oral 
it was void under the statute of frauds, and, finally, that 
the court erred in holding that the claim was not barred by 
the statute of limitations. 

It appears that the defendant, in conversation with plain- 
tiff’s mother at Fremont, recommended this stock as a good 
investment, and later the mother came to Omaha and, 
while taking lunch with defendant at the Omaha Athletic 
Club, the conversation occurred upon which the suit is 
founded. 

The appellee insists that four times this court has ren- 
dered opinions which support a recovery by the plaintiff in 
this case, and it is necessary to examine these opinions. 

In the case of Griffin v. Bankers Realty Investment Co., 
105 Neb. 419, 181 N. W. 169, it is stated that the plaintiff 
purchased certain shares of stock, and that the agent of 
the defendant company in making the sale of such stock 
made an oral contract and agreement with the plaintiff 
whereby the defendant company agreed, if said stock was 
presented to it at any time within a period of four years, 
to repurchase such stock with interest at 7 per cent. on 
demand. It was held that the sale of the stock and the re- 
purchase agreement were one and the same transaction, 
and that such a contract made by a corporation is not 
ultra vires, and that the defendant company could not be 
heard to say that the sale was valid so far as the purchase 
of the stock was concerned, and void so far as its repur- 
chase was concerned, as it was a single transaction and 
constituted but one contract. 

In Trenholm v. Kloepper, 88 Neb. 236, 129 N. W. 486, 
plaintiff purchased ten shares of the capital stock of a cor- 
poration, and claims that the defendant, to induce her to 
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buy the stock, orally agreed to repurchase the same. The 
defendant testified that in these negotiations he acted solely 
as the agent of the corporation whose stock he was selling. 

In Stratbucker v. Bankers Realty Investment Co., 107 
Neb. 194, 185 N. W. 271, plaintiff purchased shares of 
stock in the defendant company upon the promise made 
by its agent at the time of purchase that the defendant 
company would repurchase such stock at any time after the 
expiration of one year upon plaintiff giving 30 days’ notice 
to the defendant company. He further made representa- 
tions that said defendant company had a fund of $100,000, 
duly deposited in a bank, for the express purpose of meet- 
ing such demands of those who bought stock. 

In Grotte v. Rachman, 114 Neb. 284, 207 N. W. 204, the 
plaintiff owned stock in the Burgess Nash Company, and 
the defendant Rachman was an agent engaged in the sale 
of the stock of Stroud & Company, and he induced plain- 
tiff to switch her Burgess Nash stock for the stock which 
he was selling of the same face value. As part of the 
transaction the defendants agreed that they would, at any 
time that plaintiff needed money, repurchase such Stroud 
& Company stock at its face value with 7 per cent. interest. 

It will be seen from this brief statement of the facts in 
these four Nebraska cases that no one of them is quite in 
point with the case at bar. 

In the instant case, when the mother of the plaintiff dis- 
closed that her daughter had a little money for which she 
was seeking investment, what was more natural than that 
the defendant would recommend to her as an investment 
stock in the Universal Gypsum & Lime Company of Chi- 
cago, in which his stock holdings were substantial? He 
stated that he had received not only regular dividends, but 
that there had been stock dividends issued, and that there 
was a plan for buying up small gypsum companies and 
forming a larger company. He was so certain of the in- 
trinsic value of this Universal Gypsum & Lime Company 
stock that he made the statement while they were lunching 
at the Omaha Athletic Club that he would take it off the 
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daughter’s hands at any time she desired to sell it. He 
consented, at the mother’s request, to go into the open 
market and arrange for the purchase of stock for them. 
The defendant did not sell stock of the company itself, as 
a promoter or agent would have done, to increase the assets 
of the company, nor did he arrange to sell stock which he 
owned. He did not receive one cent of commission, nor 
benefit in any way through the purchase of these few 
shares of stock in the open market in this large corporation. 
No complaint of any kind was made to the defendant for 
more than five years after the purchase was made. 

Several of the cases cited by appellee, and other Nebraska 
cases, are discussed in 12 Neb. Law Bulletin, 200, and it is 
indicated that the original sale affords a good considera- 
tion for the option to return the stock to the original seller 
and receive the money paid under such an agreement, but 
nowhere is it stated that a third party, who has no finan- 
cial interest therein, can be so held. See recent annotations 
on this question in 88 A. L. R. 842 and 101 A. L. R. 154. 

In our opinion, the statement of the defendant that he 
would repurchase the stock was naked of any obligation, 
and, being a nudum pactum, is not enforceable. Judgment 
reversed and action dismissed. 

REVERSED AND DISMISSED. 


CONTINENTAL COMPANY OF LINCOLN, APPELLEE, V. HARVEY 
RATHBONE ET AL., APPELLANTS. 
273 N. W. 820 


Fitep JUNE 11, 19387. No. 30051. 


Mortgages: FORECLOSURE: MoraToRIUM. In a hearing on an appli- 
cation for a moratory stay under section 20-21,159, Comp. St. 
Supp. 1935, the burden of proof is upon the party resisting the 
application to show that he falls within the exception, “unless 
upon hearing on said application, good cause is shown to the 
contrary,” contained in that statute. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Reversed. 
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Chambers & Holland and John H. Keriakedes, for appel- 
lants. 


Beghtol, Foe & Rankin, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


CARTER, J. 

This is an appeal from an order confirming the sale of the 
mortgaged property in a foreclosure action and from the 
denial of defendants’ application for a moratory stay. 

The record shows that, after default, foreclosure was 
commenced against the property involved in this action. 
The property was sold on April 21, 1936, for $10,000. The 
trial court sustained defendants’ objections to confirmation - 
and ordered a new sale. The property was again sold on 
August 25, 1936, for $15,000. Defendants objected to the 
confirmation of the sale and again applied for a moratory 
stay. The trial court overruled defendants’ application for 
a moratory stay and confirmed the sale. It is from this 
action of the trial court that this appeal was taken. 

Appellee in its brief attempts to question the constitu- 
tionality of section 20-21,159, Comp. St. Supp. 1935, com- 
monly called the Moratorium Act. The question was not 
raised in the district court and consequently cannot be 
raised in this court for the first time on appeal. Howarth 
v. Becker, 128 Neb. 580, 259 N. W. 505; Clark v. Hass, 129 
Neb. 112, 260 N. W. 792. 

Appellants contend that the trial court erred in not al- 
lowing a moratory stay. Appellee offered no evidence of the 
value of the property. Neither did appellee produce any 
evidence showing that appellants had no interest in the 
property over and above appellee’s first lien. While this 
court has repeatedly held that, where it appears from the 
evidence that the amount of the mortgage lien on the 
property under foreclosure exceeds its value, the moratory 
stay will be denied, yet, we have also held that the burden 
of proof is upon the party resisting the application for a 
moratory stay to establish that fact. Howarth v. Becker, 
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supra. The undisputed evidence of the appellants is that 
the value of the property exceeds the amount of appellee’s 
lien. Appellee offered no evidence whatever on this sub- 
ject. Under such circumstances, the trial court should have 
allowed the moratory stay. A trial court cannot deny an 
application for a moratory stay under the provisions of sec~ 
tion 20-21,159, Comp. St. Supp. 1935, unless it affirmatively 
appears that “good cause is shown to the contrary” as by 
the act provided. Good cause to the contrary not having 
been established by evidence, the trial court erred in over- 
ruling the application of appellants for a moratory stay. 

. REVERSED. 


INDEX 


Accord and Satisfaction. 
1. The burden of proving an accord and satisfaction is 
upon the party who seeks to enforce it. Luikart v. Miles 
2. An offer by a debtor of part payment in satisfaction of 
a judgment, where rejected by the creditor, held no 
defense against an execution on the judgment, since 
completion of accord and satisfaction depends on the 
intent of the parties and must be accepted by the 
creditor, Lutkart uv. Miles..........cecceecccceeceeseeeseeneeeceeeeeeeeeeeeees 


Account. 

The equity court properly declined to entertain a suit for 
an accounting for unpaid interest, where the items were 
not complicated and required only simple calculations. 
First Trust Co. v. Wadler aai....cescccccsccecccccceccsesceeeeeeneceseeeteseeees 


Action. 

1. The word “person” as used in the declaratory judgments 
act held to include the state, so as to authorize the state 
on relation of state insurance director to maintain an 
action for declaratory judgment. State, ex rel. Smrha, 
uv. General American Life Ins. C.........cccccccceceeeeseereeeeeneeneeee 

2. Where a concrete, contested issue is presented, and 
where there is a definite assertion of legal rights, and a 
positive denial thereof, an action for declaratory judg- 
ment is maintainable. State, ex rel. Smrha, v. General 
American Life Is. C0.........2.:cs-ceecceececeeeeceeceeeeseeerenseeeceseensenes 

8. Proceedings under declaratory judgments act are gov- 
erned by applicable established rules of pleading. State, 
ex rel. Smrha, v. General American Life Ins. Co............. 

4. The statute authorizing a declaratory judgment is appli- 
cable only where all interested persons are parties to 
the proceedings. Wood Realty Co. v. Wood...........-+--- 


Adverse Possession. 

Where the court has quieted title to land in plaintiffs 
against claims of defendants, subsequent possession by 
defendants is presumed to be in subordination to plain- 
tiffs’ title, unless express notice is given that defendants 
claim adversely. Lennon v. Kearney. .........2.2--2:ccccccees 


Agriculture. ; 
The state board of agriculture held to be a private corpora- 
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tion and liable for its debts as such. Crete Mills v. 


Nebraska State Board of Agriculture..........cccecccccecceeees 


SEB CRIMINAL LAW. TRIAL. 

Errors assigned but not argued will be considered as 
waived. Mason v. State..c...iecccccsseccsecccecsccesserscesveesseseeseeene 
Error to be available to complainant must affirmatively 
appear in the record. Mason v. State..........-..-cceccceeeeee* 
Nonprejudicial error is not ground for reversal. Mason 


The law of the case will control the decision on a sub- 
sequent appeal only where the issues and facts are 
substantially the same. Vonburg v. Farmers Irrigation 
DAS Ori6t oo. 22s c.cecpocbes esac tends cites cheeses eee cayeedes eaaedestesuncidereecntetae 
When the Jaw of the case is determined on appeal the 
trial court is bound thereby, and its judgment accord- 
ingly will not as a rule be disturbed on another appeal. 
In re Estate of Shier man. .uic.cccccccccccccccccsccececececeeseeseeteneneeses 
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Rejection of evidence upon a point well established by . 


evidence admitted is not ground for reversal. Stump 


Questions presented on appeal which are not necessary 
to a decision need not be determined. Laverty v. Coch- 
VON,» cs tscccdacirscvecene Wedeasadeccacesdeswedecesessaceser-deene oxeansanseantsdadeasenencuersendse 
The failure of the trial court to reserve for the jury 
issues of fact requested by defendant in event of 
adverse ruling on motion for a peremptory instruction 
held not error, where the evidence is insufficient to 
support a verdict for defendant on any of the issues. 
McCleneghan v. London Guarantee & Accident Co......... 
A verdict based solely on speculation and conjecture 
cannot stand. Securities Investment Corporation v. 
Kove jet. ie sl eke seed sc dtnce ead aldara aget a std eet Sed 
In a replevin action to foreclose a chattel mortgage, 
where the defense was that plaintiff was indebted to 
defendant, failure to instruct that the amount so due 
must equal that due on the mortgage note to defeat 
plaintiff’s cause of action held prejudicial error. Securi- 
ties Investment Corporation Vv. Kre@jct........2.2-2-.2.cceeecereeee 
Error cannot be predicated on instructions correctly 
stating the applicable law in clear and intelligible lan- 
guage. Heineman v. Wilson. i... eeseeceeceeeeeeeeeeeeeeneeees 
Where motion for new trial and for judgment notwith- 
standing.the verdict are both overruled, error cannot be 
predicated on the sequence of the orders. LeBron 
Electrical Works v. Pizing 0 -.......20.cc.cccccceccsecsecceeecesneesneeeseteces 
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Verdict of jury in law action based on conflicting evi- 
dence will not be disturbed. Potach v. Hraudda................ 
Instructions which state conflicting propositions of law 
and tend to confuse the jury are erroneous. Sanderson 


Where an issue is tried by both parties without objection, 
neither can complain on appeal that it was not suffi- 
ciently pleaded. Wiltse v. Bolton..o.........2...-:e1---seeeeceeeeeeeneneeeee 
Where conflicting evidence supports the verdict, the 
supreme court will not pass on credibility of witnesses 
and weight of testimony. Major v. Harrison............0..+ 
A judgment will not be reversed for harmless error. 
Triplett v. Lund eer nn. ..ccsnccccccecccecceeeceeneecceeeseseessuessecenaeesuesees 
One may not complain of misconduct of adverse counsel 
where complainant knew of such misconduct and did not 
ask for a mistrial but elected to take the chance of a 
favorable verdict. Triplett v. Lundeen........2..-::ccccccccecce 
An instruction which assumes as proved a material, 
controverted fact is erroneous. Markussen v. Mengedoht 
Order sustaining motion for new trial is not an appeal- 
able order. Egan v. Standard Oil Co... .....22sccc2.cseeeeeeees 
In absence of a bill of exceptions or special findings, 
the only question reviewable is sufficiency of pleading to 
sustain judgment. Slosburg v. Hunter.............0.110ccceee 
Issues on appeal in district court must be same as in 
county court, but if identity of cause of action is pre- 
served it is sufficient. Elson v. Nelson.............-::ceecceceee 
An appeal from the department of roads and irrigation 
will be dismissed where the record does not disclose ren- 
dition of a final order or judgment from which appeal 
is prosecuted. Cozad Ditch Co. v. Central Nebraska 
Public Power and Irrigation District .......20..20121ceeee 
A second appeal to the supreme court from the depart- 
ment of roads and irrigation which involves only ques- 
tions determined on first appeal will be dismissed. 
Cozad Ditch Co. v. Central Nebraska Public Power and 
Trrigation District ...........-1seccceeee ce cneeecnecceeceneeeeetacaneeteeeceees 
Without a bill of exceptions, an appeal presents the 
question of sufficiency of pleadings to support the 
judgment. Crafts v. Sawtelle... ce cceceeeee ceteeneeeeeeeneee 
Failure of the trial court to make a just allowance 
of attorney’s fees will be corrected by the supreme 
court. Mabry v. Mudd ..i.....eccecceccecceeeeeeceteeeeeeeeeeeteeeeeeeeees 
The trial court’s findings import verity in absence of a 


bill of exceptions. Schobert-Zimmerman Drainage Dis- . 
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A judgment against the weight of evidence will be set 
aside. Nebraska Mutual Ins. Co. v. Borden...u......::ccc00 
Certified records of the district court import verity: 
Ericsson VY. Streit7 en ccccccccccesceccnececcececeeensecseeceesesececeseneceeseeenees 
The supreme court will not disturb ruling of trial court 
upon a motion for change of venue in absence of show- 
ing of abuse of discretion. Markel v. Glassmeyer............ 
Order overruling motion for new trial on ground of 
newly discovered evidence held not reversible on appeal, 
in absence of showing of abuse of discretion. Scott v. 
Sawa le: 228 ss seestsetand nesiabls heaton eee eit eee 
Admission of evidence to prove admitted facts is not 
ground for reversal unless prejudicial to complaining 
party. From v. General American Life Ins. Co............- 
Order allowing attorney’s fees will not be reviewed on 
appeal where question was not presented to the trial 
court. From v. General American Life Ins. Co......20........- 
A party may not complain of refusal of requested in- 
struction where the substance thereof was embodied in 
the court’s charge. From v. General American Life 


A verdict based on conflicting evidence will not be 
disturbed unless clearly wrong. Schindler v. Mulhair.... 
The supreme court will not disturb a judgment on a 
verdict based on sufficient evidence. Schindler v. Mul- 
PGA ad patesea wees ato ee cas ceases eins gta ee sabe eed gastleseelinietnesonsdieess 
An erroneous instruction is not prejudicial unless it 
affects adversely substantial rights of appellant. Falk- 
inburg v. Prudential Ins. Co..........22.cccccccceveseveeceesecsseeseeneces 
A motion for new trial is necessary to review errors of 
law occurring on trial of an equity case. Danbom v. 
DNB OM: secleesolssco os sade inchs sa lses cela utente de Sheed te teee do uae tue een case esurneey 
A judicial receiver of a bank has right to appeal from 
judgment which discharged him and appointed as 
receiver the department of banking which was ineligible 
to be appointed as receiver. State, ex rel. Sorensen, 
v. Hoskins State Bank 


Appearance. 


A person who appears and objects to confirmation of sale 
of realty being foreclosed thereby makes a general 
appearance and cannot thereafter complain that the 
proceedings were void because of failure to make him 
a party. Lincoln Joint Stock Land Bank v. Fuller........ 


Assault and Battery. 


Mere anger at time of making an alleged assault claimed 
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to have been committed in self-defense will not make 
such assault unlawful. Sanderson v. Huffman...............- 


Attachment. 
Trust instrument executed by debtor in favor of creditor 


held invalid as to nonconsenting creditors, furnishing 
ground for attachment. Home Savings & Loan Ass’n 
Ve. SOWMACG Hi sic atetazacssurdadeeeseatevsetlsSeeutastseadavée te ccupas eeesnesetseeeS 


Attorney and Client. 


1, 


10. 
11. 


12. 


A person engaging in the practice of law without 
first procuring a license to do so may be prosecuted for 
criminal contempt. State, ex rel. Wright, v. Barlow.... 
An attorney appearing in an action for a party is 
presumed to act with authority. Lennon v. Kearney... 
The burden of proof of want of authority of an attorney 
appearing in an action is on the party asserting it. 
Lennon Vv. Kearney naics-.cccececececeeececeececneeteceseeeecececennenuseseeeeeees 
Canons of ethics and rules governing professional con- 
duct among attorneys are recognized and applied by 
courts in proper cases. State, ex rel. Hunter, v. Crocker 
Attorneys assume certain obligations and duties as offi- 
cers of courts, and°in the performance thereof they 
must conform to certain standards in relation to clients, 
to courts, to the profession, and to the public. State, 
ew rel. Hunter, v. Crocker uo... 1 cccccceeeeeececneenecee ec eneceeceeeecenseeeee 
One admitted to the bar assumes obligations imposed by 
ethical regulations generally recognized by the profes- 
sion, and is subject to disbarment or suspension upon 
violation of such rules. State, ex rel. Hunter, v. Crocker 
Advertising for professional employment by lawyers is 
inimical to public welfare, and especially where a lawyer 
advertises for employment in divorce cases. State, ex 
rel. Hunter, v. Crockes’..........:...cc.ccceseeeee eee eeeeeeee teense 
Stirring up litigation by attorneys in order to secure 
professional employment is contrary to public interest. 
State, ex rel. Hunter, v. Crocker .........2..2:cecccccececeeeceeeeeeeeeeees 
The supreme court may investigate conduct of attorneys 
and disbar or suspend them for unethical conduct. 
State, ew rel. Hunter, v. Crocker .....2..22.-.:22.c..-00cc-eeeeeereeeeeeeee 
Encouraging divorce suits by attorneys is contrary to 
the public policy of the state and is ground for sus- 
pension or disbarment. State, ex rel. Hunter, v. Crocker 
Advertisement by an attorney soliciting divorce cases 
is conduct requiring discipline. State, ex rel. Hunter, v. 
CrOCK er. agin. eevee atl ete BAS Da Ri et 
An attorney employed to collect a debt does not by 
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virtue of his general employment have authority to re- 
lease a debtor except upon payment of the entire debt 
in money. Weidenfeld v. OS O01. .0........cccccccccecesscecceceesceseesenees 
An attorney is not entitled to a lien on a judgment in 
favor of client, unless the attorney has been employed 
in the action by the client or has performed services 
therein for the client with the client’s knowledge and 
consent, and unless the attorney was entitled to charge 
and collect from the client attorney’s fees for services 
in the action. Snyder v. Smitha. ccecceescccseseeceseeeceeeeeee 


Automobiles. 


1. 


The court may determine whether automobile host is 
guilty of gross negligence to a guest where the facts 
and circumstances are conceded or proved. Lemon v. 
TOP MORI 2 352 Boldin el este te etude et Babie oleweteneibueettests 
Gross negligence within the statute regarding automo- 
bile host’s liability to a guest means negligence in a very 
high degree or absence of even slight care in perform- 
ance of duty. Lemon v. Hoffmarke.........ccc2ccccceeeeceeeeceeeeeee 
Existence of gross negligence must be determined from 
the facts and circumstances ,in each case. Lemon v. 
FLO GOTH 28 Poe cds athe Balen deots cosh toa hae tees te 
The primary object of the regulation of public utilities 
by the railway commission is not to establish a monopoly 
or to guarantee security of investment, and on applica- 
tion for a certificate for operation of motor-bus trans- 
portation the public interest is to be most considered. 
Furstenberg v. Omaha & C. B. Street RB. Co......ceccsceeeee 
A pedestrian injured by being struck by an automobile 
while crossing a street between intersections held guilty 
of more than slight contributory negligence. Doan v. 
FLOM: . sesccayciesnsscvc cn sasee A aeanca dacsecacinciasees eget ends deedecies casetaadet cise 
As respects liability of bailor of automobile, contract 
of bailment required that it be construed as including 
regulations of city ordinances. McWilliams v. Griffin...... 
Evidence held insufficient to sustain judgment against 
bailor of automobile for hire for injuries received by 
guest. McWilliams v. GriQtne.ie.cicccccccccccecceeeteesceceteetesceneees 


Bankruptcy. 


1. 


A bankrupt is discharged from a judgment rendered on 
a claim provable’ under the bankruptcy act, where 
rendered prior to the discharge in bankruptcy. Luwikart 


Si BR OAURGUCT eco cse ce dsesvccocy chased sve vskcatsvseteribintdvecete lee ovssscadths 
- 2, 


A trustee in bankruptcy succeeds to the bankrupt’s title 
to choses in action, subject to any defense, abatement 
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or counterclaim to which they would have been liable 
in the hands of the bankrupt. Ricketts v. Reichenbach.... 466 


Banks and Banking. 
The department of banking is ineligible to be appointed 
a judicial receiver, since it is not a qualified legal 
entity. State, ex rel. Sorensen, v. Hoskins State Bank.... 878 


Bill of Exceptions. 
Order for additional 40 days’ time for service of bill of 
exceptions may be made after first 40 days have ex- 
pired. Markel v. Glassmeyet........cssceccececeeenseseceecestenenee ene 716 


Bills and Notes. 

1. In action on note, the burden is on defendant to estab- 
lish defense of want of consideration. Plaza Hotel Co. 
UV. Hotel Stratton... cc ccc cccecce cc cesseceeeeenecenceneseeseeeseeceeeccenseeee 396 

2. In action on note, plaintiff need not prove that a valid 
consideration moved to maker, but showing a loss, 
disadvantage, or imposition of a legal obligation upon 
the payee is sufficient. Plaza Hotel Co. v. Hotel Stratton 396 


Carriers. 

Street car company held not liable fur injury to passenger 
from slipping upon a banana peel upon step of street 
car, in absence of evidence as to who placed peel upon 
step, that operator of car knew of its presence, or that 
it had been there for sufficient length of time that 
notice might be imputed to the company. Belder v. 
Omaha & C. By. Street Re COv.c.cc.cicececececcceceeeeeeeeseeeeecenenceeeees 415 


Clerks of Courts. 
Clerk of court who disbursed proceeds of judgment held 
not liable to attorney, or his assignee, for attorney’s 
fee, in absence of showing that attorney was actually 
vested in law with a valid claim and lien on the judg- 
ment. Smyder v. SmMtthaceccccccccccccceccececescsscecceserscsececeeteceneeeeeenene 504 


Constitutional Law. SEE STATES, 1-5. STATUTES. 

1. In construing a constitutional amendment to ascertain 
the intent of the people in adopting it, courts must 
find such intent in the language of the amendment. 
SWANSON V. SCO... cceccececceeccccenceesccesensseseneeecoseseeeeeteeeeeeeevecees 82 

2. The self-imposed limitations on the power to amend 
the Constitution should not be so construed as to defeat 
the plainly expressed will of the people, where require- 
ments are substantially observed. Swanson v. State........ 82 

3. The constitutional provision prescribing procedure for 
giving and publishing of notice in submitting a proposed 
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constitutional amendment to the electors need only be 
substantially complied with to effect a valid submission 
or adoption of the proposal. Swanson v. State..........-....- 
The result of the vote upon a proposed constitutional 
amendment is to be determined by the state canvassing 
board, and, if carried, the amendment becomes operative 
on date of governor’s proclamation to that effect. Swan- 
BON UE EOE lores d Fess Bere Sess eceg do shcbk scaiabet Sd De Tased sh de lons ce 
The proposed amendment to the constitutional provision 
naming state officers held to have been properly sub- 
mitted and adopted and to have become effective on date 
of governor’s proclamation. Swanson v. State... 
No title to an act providing for submission of a pro- 
posed constitutional amendment is required. Swanson 
Ver DULCE secede eh wsatierruseopt ast dest nit eae cou OR Sa tec decent es Sega. 
A constitutional amendment must be construed with 
other provisions so as to harmonize the whole instru- 
ment. Swanson Vv. StQbe...-eeccceccccceccecceecececceccenessceeesecseeeeeseeas 
The legislature may not impose judicial power on exec- 
utive officers nor delegate to them legislative power. 
D1) a a OA | ee 
Judicial power is authority to hear and determine con- 
troversies as to rights and to render judgment binding 
on disputants on such determination. Laverty v. Cochran 
Authority to hear and determine controversies between 
public officers, the state, counties, cities, and other sub- 
divisions of the state and the state bonding board, is a 
judicial power. Laverty v. Cochra@n...........ececeecccccceeceeseteeeeee 


Contempt. 


1. 


2. 


A contempt action is sui generis, but in the nature of a 
criminal proceeding. State, ex rel. Wright, v. Barlow...... 
A prosecution for criminal contempt is governed by and 
in accordance with strict rules applicable to criminal 
prosecutions. State, ex rel. Wright, v. Barlow ...............-..- 
The constitutional provision giving accused the right to 
meet opposing witnesses face to face held not to apply 
to criminal contempt proceedings and not to prevent use 
of depositions. State, ex rel. Wright, v. Barlow................ 
To sustain conviction of criminal contempt, the evidence 
must show guilt of defendant beyond a reasonable doubt. 
State, ex rel. Wright, v. Barlow.........:-.sccseceeceesesecenecteeeeees 
Where issues in an original action in the supreme court 
for criminal contempt were referred to a referee, the 
referee properly refused the state permission to amend 
the information by adding a new count thereto. State, 
ex rel. Wright, V. Barlow.......ecccccceece ce eeeeeeeeeeeereeeeeteeneeeeeeeee 
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6. 


7. 


Evidence held insufficient to sustain conviction of con- 
tempt of court. Yearsley v. State............:cscccceceseeeeeeee 
The supreme court will not examine alleged errors in 
error proceeding to review judgment for contempt, 
where it does not appear that motion for new trial was 
presented to trial court, but in such case the -court will 
only examine the record to determine if the pleadings 
conferred jurisdiction on trial court. Wright v. Wright 
Although the strict rules applicable to criminal cases 
do not apply in an action for civil contempt of court, 
the affidavit must contain allegations which constitute 
the offense complained of if admitted or proved. Wright 


Continuance. 


Overruling of motion for continuance held not error. 


Doescher v. Robinson............csecccscccceeeccceeseeeeceeeecceceenceeeesseessees 
Contracts. 
1. The validity of a contract is governed by the law at 


the time it was made, subject to limitations subsequently 
made under police power of state. Vonburg v. Farmers 
Trvigation District ..........cccecesscsceeeceeccececeeeeeeeeececeneececseeseesecescee 
A court should not make a new contract for parties by 
construction, but should confine itself to interpretation 
of the one which they have made for themselves. John- 
BOM Ve TOC WOM ae ensnzade encase deen ethsaesd cee ccatecnttscsas teatecelesadesecagevdesSuse 
Contract held not to convey an interest in lands. John- 
BON OS MGOCWON Fc scsvse Saves seed coidaessises sossioteasbvasesasubrisatetnedicdocsedetens 
The consideration sufficient to support a promise may 
be a detriment suffered by the promisee as well as a 
benefit accruing to the promisor. Crawford State Bank 
Vi: MCE WON sr okis eset cocretcc esi ctics hace stile ets shea each edoe 
In the absence of fraud or duress, a mature person of 
ordinary intelligence is conclusively presumed to have 
read a contract executed by him and to know the con- 
tents thereof. Ahrens v. American Smelting & Refining 
COs. senile eee rene eri ecicse tee 
Provisions of a contract will be considered abandoned 
where each party performs acts inconsistent with its 
existence and acquiesces in such acts by the other. 
Hahn v. General American Life Ins. Co..22.......22:.000000000- 
A promise which induces action or forbearance on part 
of promisee is binding if injustice can be avoided only 
by enforcement of the promise. Fluckey v. Anderson...... 
A contract is made with reference to, and subject to, 
existing law, and every law including city ordinances 
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affecting such contract is read into and becomes a part 
of the contract. McWilliams v. Griffin... ...eccceeeceeeeee 


Corporations. 


1. 


10. 


11. 


12. 


A receiver may be appointed for a solvent corporation 
where there is gross mismanagement or other situation 
calling for equitable relief. Fisher v. National Mtg. 


Evidence held insufficient to require appointment of 
receiver for a solvent corporation. Fisher v. National 
Mt 9s. EiOON: CO sicstesccceszasesbadicune oes chessccstectteeisiaiselccckeistceh, Hee 
Where directors of corporation refuse a stockholder’s 
demand that they take action to recover property con- 
verted by an officer, such stockholder may sue without 
requesting other stockholders to sue, where such request 
would be useless. Fisher v. National Mtg. Loan Co......... 
An officer or director of a corporation occupies a fidu- 
ciary relation toward the corporation and its  stock- 
holders. Fisher v. National Mtg. Loan Co...........0..20cc000+- 
An officer or director of a corporation cannot without 
authority divert corporate property to payment of or 
securing a debt to himself. Fisher v. National Mtg. 


A lien on property of a corporation can only be created 
by an agreement between the corporation and claimant 
or by some fixed rule of law. Fisher v. National Mtg. 
TG OG: (C08 cz sce then dhatcevtanteedeascedein te Seeses oeet epeeed area ened 
An officer or director of a corporation cannot acquire 
a lien on its property as a consequence of his own 
breach of duty. Fisher v. National Mtg. Loan Co............. 
The Home Owners Loan Corporation does not have 
powers of the executive, judicial, or legislative branches 
of government, was granted no immunity from civil 
process, and is therefore subject to the same liabilities 
as other corporations. Central Market v. King..............--- 
In suit to foreclose lien on corporate stock, the corpora- 
tion had the burden to prove an oral pledge of the stock. 
Wood Realty Co. v. Wo0d.............-.scsc-sccceeneceeseeesseceeeecseeneseese 
In suit to foreclose lien on corporate stock, evidence to 
prove an oral pledge of the stock must clearly show 
both parties intended to create a lien. Wood Realty 
CO WOO. isi ssacecs sects cee ctseos wns onabednasenshateatcesacet abner sabnsstisctoysacaee 
An oral contract pledging corporate stock to secure a 
debt owing by a stockholder to the corporation is 
limited to the particular debt secured. Wood Realty Co. 


A written assignment of corporate stock to secure a 
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13. 


Costs. 


Counties. 
1. 


Courts. 


particular debt owing by a stockholder to the corpora- 
tion does not include a subsequently created debt of 
stockholder to corporation, in absence of a contract to 
that effect. Wood Realty Co. v. Wo0d..........2-.21:1ccccccevee 
Where stock of a corporation was sold at judicial sale, 
held that the court could require entry of transfer of 
the stock on the books of the corporation. Danbom v. 
DONGOM. 2.ccchiscsek desheticcencctetbacincaas ees ae ieee eas 
Statement of seller held not to create liability to re- 
purchase stock. Grimes v. Bake ..........2:ccc:--0c1eeecseeeeeeenseeen 


A court is authorized by statute to tax as costs a rea- 
sonable fee for services of a guardian ad litem. Wood 
Realty Co. v. W00G............ccccecceccenceececsencenseneeeeseteceeseesaneeeeeeseees 
The litigant to whom the fee for services of a guardian 
ad litem shall be taxed as costs depends on circum- 
stances of each case and discretion of court. Wood 
Realty Co. v. Wo00d.....2....2.1c-ccscceseseeeeececeeseeeseneeeceneneenteeneceaeees 


The emergency relief act (section 77-1820, Comp. St. 
Supp. 1935) held not to limit counties’ responsibility 
for indigent persons to the fund raised thereunder. 
State, ew rel. Bowberger, V. Burns ii...csscccecccseeeceeceeneeeeeeeees 
A county board cannot issue warrants in excess of 85 
per cent. of the tax levied for the current year unless 
there is money in the proper fund for their payment. 
State, ex rel. Boxberger, v. Burns...........cceccceceeeeecececeeeeceeee 
The powers of a county are limited to those prescribed 
by statute, and a county board can discharge statutory 
obligations only by the statutory means provided by 
the legislature. State, ex rel. Boxberger, v. Burns............ 
Where funds are available, a county must relieve per- 
sons entitled to relief under statute. State, ex rel. 
Boaberger, V. BUrns.........::.ccesecccceceesceeeeeeeeceeeeeceeseenseeccaeveneeenes 


The court first acquiring jurisdiction of an action re- 
tains jurisdiction until final determination of the con- 
troversy. Chicago & N. W. R. Co. v. Bauman...........-..0--- 
Rule of practice promulgated by the supreme court in 
abrogation of a former rule is not retroactive. Heine- 
MON, Ws WABO Mer iaesesenanccseciieckcnteceateleeteecnellndencgata gcc cwateectepends tenses 
A foreign judgment cannot be sustained as a matter of 
comity between this state and a foreign state where 
contrary to the law of this state. In re Estate of Schram 
Determination of validity of a contested assignment of 
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adjudicated claims against decedent’s estate is not with- 

in the county court’s exclusive jurisdiction to settle 

estates. In re Estate of Kang e...c..cccccccccccccccccsceeteeceeeeeseeeseeee 372 
5. Powers conferred upon an appellate court should be 

construed as intended to include only powers consistent 

with the discharge of its inherent judicial functions. 

Furstenberg v. Omaha & C. B. Street RB. Coui..ccccccecee 562 
6. The first of two courts having concurrent jurisdiction 

to take cognizance of a case has the right to retain it 

to the exclusion of the other; and where property is 

an gremio legis, if it be a court of rightful jurisdiction, 

no other court can wrest from it the jurisdiction first 

obtained. Lincoln Joint Stock Land Bank v. Fuller.......... 677 
7, Where one of two courts having concurrent jurisdiction 

takes cognizance of a case and thereafter loses juris- 

diction over the res, the other is no longer deprived of 

its right to assume jurisdiction over it. Lincoln Joint 

Stock Land Bank v. Fuller iis.c....c.:cccccccccccceesceseceesenecsneeeenenee 677 


Criminal Law. 

1. Motion to strike alias names of defendant from an in- 
formation charging obtaining merchandise by false pre- 
tenses by using a false name held properly overruled 
where the motion preceded taking of evidence. Mason 


2. While defendant in a criminal prosecution is allowed 
wide latitude in cross-examination of state’s witnesses, 
the extent of such cross-examination is within the 
court’s discretion. Mason v. State.............cc.ccccecccteceeeeeeeees qT 

8. Although evidence of offenses other than the one charged 
is generally inadmissible, such evidence may be compe- 
tent where necessary to show intent or guilty knowl- 
edge of accused. Mason ¥. State... c..cscceececeeseeeeeeneeeneeeee 7 

4. A defendant may not predicate error on an instruction 

‘more favorable to him than is required by the law 
applicable to the offense charged. Stump v. State............ 49 


Damages. 

1. Where facts alleged show that plaintiff is entitled to 
damages of some sort, the pleader’s mistake as to 
rule by which damages should be measured is not a 
fatal defect. Dill v. Farmers Co-operative Co...........2.--- 256 

2. Amount of recovery for mental anguish, personal in- 
juries, and physical suffering must generally be left to 
the jury’s discretion, and a verdict therefor will not 
be reduced unless clearly excessive. Schindler v.. Mul- 
Pear secsecote ce din ei Micheal cum sat evadeslesth guess icesde Geox geeaSutae eal ebectatens 809 
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Deeds. 


Verdict for personal injuries held excessive. Schindler 
De? MUR OUT ssc 2eeceskkn nos deticelacacclecsiews sa een ncta ech naesdoeeoeeseseasets ees 


Under a deed conveying a life estate with remainder 
over to life tenant’s wife and her children, the number 
of remaindermen became fixed at termination of the 
life estate and the interest of each could then be de- 
termined. Strawhacker v. Strawhacker. 2... 
Where a deed conveying a life estate with remainder 
over to a class does not provide for defeasance in case 
of death of one of the class during continuance of the 
life estate, the vested interest of one so dying does 
not lapse but descends to his heirs. Strawhacker v. 
Stra whaekere cA bcsssesete Gites 25 SR eee 
Under a deed conveying land to a husband for life and 
at his death to his present wife and her children, where 
the wife had one child at time of delivery of the deed, 
the life estate immediately vested in the husband and 
the remainder vested in the wife and child, subject to 
being opened to let in children subsequently born to the 
wife during continuance of the life estate, and their 
interests vested at time of birth. Strawhacker v. Straw- 
Wher 2 cecsececstice cate oa seca see ose tse oe eee 
Duress is a species of fraud and the ground on which 
a deed is voidable for duress is the same as in case of 
fraud. Scott v. Swank a .u........cceeeceeececeeceeeceeeeeenseneeeeceeeeeeteeeetees 
In a suit to cancel a deed on grounds of duress by 
grantee and mental incompetency of grantor, the court 
may resort to evidential circumstances about which 
there can be no reasonable controversy, where testi- 
mony of experts and nonexperts is in direct conflict. 
Scott: Us sS weno schesdecos cine bolas 6 eects deadesncninnsasdansetecacse adcciekees 
Where mental weakness has been taken advantage of 
to procure a conveyance by inequitable means, the con- 
veyance may be set aside. Scott v. Swank... 
Equity will scrutinize a transaction in which ground 
appears for holding that influence has been acquired 
over a person of weak mind and has been abused. Scott 


Circumstances under which a deed was made, condi- 
tion of grantor at time, and injustice to him and his 
heirs if deed is upheld, may be such as to cast on 
grantee the burden of showing that deed is untainted 
with undue influence, imposition, or fraud, but is the 
intelligent and deliberate act of grantor. Scott v. Swank 
Deed to grantor’s second wife held voidable at suit of 
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adopted daughter on grounds of grantor’s mental in- 
competency and grantee’s duress. Scott v. Swank............ 720 

Depositions. 

Exclusion of deposition not filed a day before trial as 
required by statute held not error. Doescher v. Robinson 299 


Descent and Distribution. 


Dismissal. 
Where plaintiff refuses to again try his case after new 


Divorce, 


1. 


Drains. 


trial has been granted, the court may properly dismiss 
the action for want of prosecution. Egan v. Standard 


Former husband’s failure to make payments for support 
of minor children required by decree of divorce held 
not to justify committing husband to jail for contempt, 
where due to inability to procure means to make pay- 
Ment. Scott v. State.........---ccececcc--cececcccceeecceaceseneceeeeccseceerennese 
Public policy of the state, as declared by legislative 
enactment, is to discourage divorce cases. State, ex rel. 
Flunter, UV. Crocker...........cscscccecseesccecssssnesceceerecseesecsncsocesseeetenss 
Affidavit for contempt for failure to pay alimony held 
insufficient. Wright v. Wright.........0..2..2.:ccccccccccceeeceeeteeeeeees 
Thomas V. TROMAS...........c-csceccnccneeeveecenseneceeecesessesensecenceeseneeaces 
Accusation of adultery by wife in husband’s petition for 
divorce, where made in good faith, is not basis for 
divorce by wife on ground of cruelty. Clough v. Clough 
Amount of alimony and adjustment of property rights 
depend on situation of parties and facts in the par- 
ticular case. Clough v. Clowugh............ecccseeeceeeeeceneeeeceeeeeeeeeeee 
Adjustment of property rights and award: of alimony 
approved. Clough v. Clough.........2....1:.:s1csecceccecesscneeeeeceeecees 
Wilful and contumacious neglect or refusal to pay ali- 
mony for support of wife held to constitute civil con- 
tempt. Thomas v. TROMAS.............222-.201csccrecenseeeeseteeneecaeeeeees 


Levies’ of valid assessments by a drainage district for 


special drainage benefits accruing to land held not void- 
able because an older drainage district previously levied 
and collected assessments on the same land for special 
drainage benefits. Schobert-Zimmerman Drainage Dis- 
BRE Us SOU esccdeseceobeneet Gil coccecdbelaceeee ates al ek eek 


Electricity. 
Where a mere licensee entered upon a rural right of way 


SEE EXECUTORS AND ADMINISTRATORS, 1. 
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occupied by electric light wires and was injured by 
sagging wire, held he was not entitled to recover dam- 
ages for negligence, if licensor did not wilfully or 
wantonly inflict injury upon him. Griffis v. Village 


Eminent Domain. 


1. 


Estoppel. 
1. 


The petition in a proceeding to condemn land for an 
irrigation ditch, to confer jurisdiction, must describe 
lands to be crossed, size of ditch, canal or works to be 
constructed, quantity of land to be taken and names 
of interested parties. Platte Valley Public Power and 
Irrigation District v. Feltz... ed tiem ies 
An appeal by landowner from award of appraisers did 
not waive objections to jurisdiction of county court. 
Platte Valley Public Power and Irrigation District v. 
OCU Gee ck rcct teens a aes anensahnea dacs scubee tees cous ousaivttcen dateue.Sabdaodeds 
Proceedings in condemnation under a petition which 
fails to set out jurisdictional facts are null and void. 
Platte Valley Public Power and Irrigation District v. 
POLE Rs e258 seesictine oan oaks cocks e, cacacaentys Sstann du sceen eee tele Made 
Owner of ranch land along river held entitled to recover 
value of riparian land taken in construction of dam, 
and for consequential damages to such governmental 
sections as were included in portions of land actually 
taken. McGinley v. Platte Valley Public Power and 
Lrriggtion District .........c1c.ce-cscecedesesessenssastecasecsessersssoteviecosence 
Measure of damages for injury to leasehold resulting 
from change in grade of a public street, stated. Fair- 
Way Oil Co. v. Steite ec... eeesssseseeesceecececececeesaececeneeneeceeneenss 
Landowner’s claim for damage to his land by reason 
of cutting off ingress and egress to and from such 
land, caused by public power and irrigation district 
condemning and vacating a highway leading from his 
land to market, will not be defeated by previous sale 
of part of land to the district for reservoir purposes. 
Steck v. Platte Valley Public Power and Irrigation 
D)AIStI1CE:, Secv.t thats tte econo he hee es 
A landowner who by vacation of a public highway is 
left without outlet in direction of market suffers special 
damage. Steck v. Platte Valley Public Power and Irri- 
GOLION: DISt 7b ioe so esse ide gad pinnae de sen dasetn bade dsenteeeech benvaetonis 


As between two innocent persons, the one making it 
possible for a third person to commit a wrongful act 
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resulting in loss should bear suck loss. First Trust Co. 
9 Darn l8 OI. Js, ets ce eects i ie a a ter hee pe 
Estoppel by conduct held not established. Wiltse v. 
PROV CO M25 cog. see este Sach ceva Seve aa daa coshadesse aos easade Suceusbiens hel eeies eee she 
A public utility operating under a nonexclusive franchise 
is not estopped from appearing in a hearing before 
the railway commission upon application by another 
for a certificate of convenience and necessity to operate 
in the same field. Furstenberg v. Omaha & C. B. Street 
Fie COr 2h eee stuetete de seteta cee Mes sseacenete Ain 
A person who gives one reason for his conduct and de- 
cision as to a matter involved in controversy cannot 
after commencement of litigation defend upon another 
and different ground. Serven v. Metropolitan Life Ins. 
COs. Bele elccine eetes Beers el bed atten kee Ahi 
Where a party gives a reason for his conduct and de- 
cision in a controversy, he cannot, after commencement 
of litigation, change his ground. From v. General 
American Life INS. C........21:cccccscccccceeecseneccenseccceneecensececsceceee 
One who with knowledge of the facts conveys land in 
satisfaction of a mortgage cannot successfully main- 
tain a suit to reform or set aside the conveyance. Lar- 
son Real Property Co. v. First Trust Co.......c..2.cccccccceeees 


Evidence. 


1. 


Cogent reasons and circumstances which strengthen ex- 
pert opinion as to a scientific fact in issue may deter- 
mine the issue. McGuire v. Kansas City Bridge Co......... 
Statements by an adverse party relevant to a material 
fact in issue and inconsistent with facts alleged or 
testified to by him are not hearsay. McDaniel v. Farlow 
Admissions against interest are admissible whether they 
constitute part of the res gestz or not. McDaniel v. 
PERO iia cee aes s soe san adsdacmakins diteceuaadacetsdedncetevsotesbinteabicdsteetsouessees 
Admissions against interest are admissible without lay- 
ing a foundation. McDaniel v. Parlow..........22..0.2:0c0-10000 
Evidence of a contemporaneous oral agreement is in- 
admissible to vary the terms of a written lease. Weiden- 
DA): ee 1-2 ee ea OP OPE 
Evidence of a contemporaneous oral agreement is not 
admissible where a written contract is complete and 
unambiguous. Weidenfeld v. OISON..........2-...2-2100c0cecereeeees 
Foundation for introduction in evidence of statute of a 
sister state held sufficient. Triplett v. Lundeen...............- 
Volume of Missouri statutes held properly admitted in 
evidence. Triplett v. Lundeen.........2.....:cccsccsccceseeseecteeseteene 
In an action on a note by payee’s trustee in bankruptcy, 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


oral testimony and written instruments are admissible 
to show that the note was given for accommodation of 
the payee, without consideration. Ricketts v. Reichen- 
OCR. <i: cpt iA Nets Se ent he hoe ae ee el 
A statement made by a party to an action as to a fact 
in issue unfavorable to the conclusion contended for by 
such party is admissible in evidence as an admission 
against interest. Falkinburg v. Inter-State Business 
Men's Accident Co.......--ccceccscecencceeceesceeecnsesencsceteceseresseseeseeeeeenees 
A statement, to be admissible as res gest2, must have 
been spontaneous, and made at a time and under such 
circumstances as to induce the belief that it was not the 
result of reflection and premeditation. Markel v. Glass- 
WNOY OP «cla cdszetateasetes pues, Sonteabsa tase Ssataliss ode Shetiaeeths ladles ele iitae es 
In action for disability benefits of life policy, a witness 
who was well acquainted with insured farmer’s ability 
to perform farm work held competent to testify with 
reference thereto. From v. General American Life Ins. 


The trial court may in its discretion admit as evidence 
models and diagrams prepared by a witness to illustrate 
his testimony, depending on the verity of supporting 
testimony. Falkinburg v. Prudential Ins. Co........- Realeesibodcati 
Admission of evidence of experiments to illustrate testi- 
mony is within the discretion of the trial court, but 
such discretion should be exercised with equal considera- 
tion for the parties. Falkinburg v. Prudential Ins. Co..... 
The presumption against death by suicide prevails 
when the cause of death is unknown, but disappears 
when evidence is introduced tending to show the cause 
of death. Falkinburg v. Prudential Ins. Co......2..2.200000 
In action on life insurance policy, statements of insured, 
who was discovered immediately after he was shot, 
relative to the circumstances, held admissible as part 
of the res gestz. Falkinburg v. Prudential Ins. Co........... 


Execution. 


1. 


An execution sale must be conducted substantially in 
the manner prescribed by the notice and in accordance 
with the decree. Farmers Security Bank v. Wood............ 
The court should refuse to confirm an execution sale 
where it is evident that the sale was not conducted 
substantially in the manner prescribed by the notice 
and in accordance with the decree. Farmers Security 
Baile: 05. W000: cz.ccccet0ck cecteicsc ices nd cstecn os caicten cbce eeee eee 


Executors and Administrators. SEE Mortcacss, 18. 


1. 


The law of the place where decedent’s realty is situated 
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governs rights of parties therein and modes of its 
transfer or distribution. In re Estate of Schram............ 
A domicillary administrator appointed in a foreign 
state is not entitled to collect proceeds of sale of de- 
cedent’s realty, situated in Nebraska, for use in pay- 
ing widow’s allowance. In re Estate of Schram................ 
Where administrator sells realty to pay debts, the char- 
acter of the property is changed from realty to per- 
sonalty only so far as may be necessary to accomplish 
that purpose. In re Estate of Schram............c-.cceceeen 
Where executor fails to make distribution in compliance 
with decree, distributee, after demand and after having 
obtained consent of county court, may sue on executor’s 
bond. Brownfield v. Bwrdd ........ccccecccceeeseceneeeenensceeecees 
A final decree of distribution has the force of a per- 
sonal judgment, and distributees have a right to levy 
of execution on executor’s property. Brownfield v. 
TG AWATES: Sei o o secac shee ategonenca oneness tear ese Bh 
Right of distributee to sue on the executor’s bond is an 
alternative right to right to levy execution. Brownfield 
Vs GWOT. Sy svcseciecccavaiecuceuceasersscecd esate. Rasa sae aeivencieeeseeest iets 
An executor cannot be personally charged with reim- 
bursement of money paid out pursuant to an order of 
court, in absence of fraud. Brownfield v. Edwards.......... 
Where an order of distribution was reversed on appeal 
and a new decree entered, distributee held entitled to 
distribution under the new decree. Brownfield v. Ed- 
WOLKE: 225: cadeacisscenece ieaveidadelinadtedovsnd leesinndeneitbacih ans SeAlacenidlnaaetasevesvans 
Where the county court finds that distributee’s share 
of an estate is in the hands of one other than the 
executor, the distributee may recover such share from 
such person. Brownfield v. Hdwards.............1.ccccccceee 
All parties interested in distribution of estate, whether 
present or not, are bound by final decree of distribution. 
Brownfield v. Edwards.............c1c.ccssccesseceecesseeenseeeeesnenneeneenee 
A final decree of distribution cannot be collaterally at- 
tacked. Brownfield v. Bdwards..............c.ccccceceeceeeeeeeeeneneee 
An appeal from a judgment of the county court in an 
estate matter held not to remove to the district court 
subject-matter outside of such jurisdiction. In re Estate 


False Imprisonment. 


1. 


2. 


False imprisonment is the unlawful restraint of a per- 
son without his consent either with or without process 
of law. Doescher v. Robinson... ............cccecceeeeeneeeeeceereneeeeee 
No definite rule exists for ascertainment of exact amount 
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Fixtures, 


recoverable for false imprisonment. Doescher v. Robin- 
GON isc then BSN ee een a tat ea luclaciessieaistels wexohecdncasl 
The amount recoverable for false imprisonment is such 
sum as will fairly compensate plaintiff for pecuniary 
damage found by the jury to have been caused by de- 
fendant’s wrongful acts. Doescher v. Robinson................ 
Damages of $1,000 for false imprisonment held not ex- 
cessive. Doescher v. Rodingon...............ccccccccccesceeeceeeeesseeseeeees 
Where there is conflict of testimony in an action for 
false imprisonment, credibility of witnesses and weight 
of evidence are questions for the jury. Doescher v. 
ROOMS ON ~ eet eo ON a ee Felsina 


A tenant who erects sheds and fencing upon leased prem- 


Forgery. 


Fraud. 


ises under an agreement with his landlord that they are 
not to become fixtures may remove them at termination 
of his tenancy. Penn Mutual Life Ins. Co. v. Kimble...... 


Forgery is the false making or materially altering, with 
intent to defraud, of any writing which, if genuine, 
might apparently be of legal efficacy, or the foundation 
of a legal liability. Mitchell v. State ......ecicccceceseeseeeeene 
Any change in the personality, number, or relations 
of parties to a negotiable instrument which gives it 
a different legal effect is material alteration. Mitchell 


It is forgery fraudulently to alter any part of an in- 
strument when the alteration is capable of working in- 
jury to another, and hence it is forgery fraudulently to 
erase one signature and insert another. Mitchell v. State 


Whether vendor’s statement that he is owner of and 
has the right to sell property is statement of fact or 
expression of opinion depends on circumstances sur- 
rounding the transaction. Lindholm v. Resnick................ 
Statement of vendor regarding title to property held 
expression of opinion. Lindholm v. Resnick......0..........000--+ 
The fact that purchaser demanded a bond indemnifying 
against loss from failure of title of property indicated 
that she did not rely upon vendor’s statement that he 
owned the property and precluded recovery in an action 
for fraud. Lindholm v. Resmick ..0.....0.00...cccccceceeceeseceeeeeoeeee 
Vendor’s representation of value of land, where pur- 
chaser examined the land, held mere opinion, and not 
actionable fraud. Kucera v. Pellan........: BSc tect 
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Vendor’s representation as to character and condition 
of soil of farm held mere expression of opinion. Kucera 
v. Pellan 


Fraudulent Conveyances. 


1. 
2; 


Fraudulent intent is a question of fact. Malone v. Beil... 
Husband’s transfer of property to wife, preventing his 
creditors from enforcing payment of claims, is pre- 
sumptively fraudulent as to them, and burden is on 
wife to prove otherwise. Malone v. Bell....i....cc..cccccccceesees 
A bona fide debt due from husband to wife is a sufficient 
consideration to support conveyance of property as se- 
curity for the debt. Malone v. Bello... .e..eccecceccceeeeeeeeteeees 
An insolvent debtor may prefer one creditor, including 
his wife, to exclusion of others. Malone v. Bell.........2.2..-- 
To set aside a conveyance for a valuable consideration 
from one member of a family to another as a fraudulent 
transfer, fraudulent intent must be participated in by 
both parties to the transaction. Malone v. Bell...............-.. 
Equity does not relieve rival litigants who were parties 
to a conveyance made to delay creditors in collection of 
grantor’s debts, but leaves them in the position in which 
they placed themselves. Rogers v. Rebbe..........2..:0cc0- 
Conveyances from father to sons held fraudulent as to 
grantor’s creditors. Hladky v. Eckstetn...........2.--2-1cee- 
Although an insolvent debtor may pay or secure one 
creditor to exclusion of other creditors, notwithstanding 
intent to create a preference, such preference is void 
in its entirety as to other creditors if preferred creditor 
thereby knowingly aids debtor in depriving creditors 
access to property beyond what is necessary to pay or 
secure the creditor preferred. Reifenrath v. Dover.......... 
Evidence, in suit by creditor to set aside a deed from 
debtor to her daughter as fraudulent, held not to sustain 
decree that deed was made in good faith in payment of 
debt. Reifenrath Vv. Dover .......2.::ccsccccccccsecceee ees setencecatenees 


Garnishment. 


1. 


The Home Owners Loan Corporation created by the 
federal government is subject to service of garnishee 
process. Central Market v. Ki0g.......---.:--ceceseereeee 
Stock of a domestic corporation for which a certificate 
has been issued and delivered to a purchaser is deemed 
to be in possession of the corporation and subject to 
garnishment. Danbom v. Danbom.N........-..-2----10e ee 
In a suit in the nature of a creditor’s bill wherein an 
order of attachment ‘and garnishment was served on a 
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domestic corporation, a lien was created on all stock 
of the corporation owned by the debtor defendant, and 
all such stock under control of the corporation was im- 
pounded from time of service of writ, although the 
certificates of stock were not in actual possession of 
the corporation or shown to be within the state. Danbom 
Ve Dan OM cao. csccee Ss sceitits Kia veaeesetcteste ttn tesel acdsee tnd entecnte 858 


Guaranty. 

1. One who signs and delivers a guaranty without any 
pecuniary benefit to himself is not liable to the obligee 
beyond the strict terms of his contract. Furst v. Kruger 54 

2. A guarantor is not liable on his contract, where the 
beneficiary violates his own obligations and deprives 
the guarantor of the means of preventing loss pro- 
tected by the guaranty. Furst v. Kruger.....ccesccccccceecenes 54 

8. A guarantor is not discharged by failure to notify him 
of his principal’s default, unless such neglect is unrea- 
sonable. Furst v. Kruger. .......-.2.cccccccecccecee ceeeeteceeeenetseeeeeseeee 54 

4. In an action on a guaranty of payment for goods sold, 
beneficiary’s failure to give guarantor prompt notice of 
default in payment held a good defense. Furst v. Kruger 54 


Guardian and Ward. SEE LIMITATION oF ACTIONS, 2. 
A guardian is discharged within the purview of section 
20-210, Comp. St. 1929, when the ward attains her ma- 
jority. Medow v. Rig Gert .2.......ccececcececccecteececeeeeeeeteneeeneeeaeeeees 429 


Homestead. 

1. A claim of homestead of part of premises sold on 
execution held no bar to confirmation of sale, where no 
objection to the sale was made for that reason, and 
where portion claimed as homestead was not sold. 
Lutkart. vs M63 2icscccc nel eens een es 106 

2. Where title to homestead is in the husband, he may 
claim a homestead in the property after divorce. Federal 
Credit Co. v. Reynolds. o......ceeccccceccsceesecceceeeeesneceeeeseeeeetneneeecena 495 

8. A notice signed by husband and wife to a sheriff who 
has levied execution on separate property of the wife 
for her individual debt that they claim a homestead 
in the property is sufficient to require the sheriff to take 
the statutory steps for ascertainment of the homestead. 
Biss Os, WHALE: wicntcisccasstesseden atest atte aslo), ese a 651 

4. After service on sheriff of notice of homestead in prop- 
erty levied on, the sheriff has no judicial discretion to 
determine that the property is not a homestead with- 
out taking statutory steps for ascertainment of home- 
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stead, and if a sale is made without such steps being 
taken, the sale is void. Bliss v. White. uu.......cccsccecceeeeeee 
The homestead character of land on which husband and 
wife have resided continues after death of wife, and 
surviving husband may claim benefit of homestead laws 
although he has no children or dependents residing with 
him. Bartels vy. SCefus.i...ceccceccccccccccceecsseceseececeseecercecesseceeceeaee 


. Although during life of owner of fee of homestead 


exempt character of property depends on its occupancy 
as a homestead, on death of fee-holding spouse a new 
title is created which vests immediately in the survivor 
for life. Bartels v. See fus.ic.......ecceccseceeeceeeessvecceseeessereneeees 


Homicide. 


Evidence held to sustain conviction of manslaughter. 


SUM Vs Sb occ scc cess eae ees deste iegecstcsecnsbeines dddecetldngeacscacee 


Husband and Wife. 


1. Decree awarding wife support and maintenance held not 


to preclude husband from obtaining divorce for cruelty 
at subsequent term. Sutherland v. Sutherland................-- 


2. Where husband sued for divorce subsequent to decree 


awarding maintenance to wife, testimony concerning 
events antedating original decree could not be con- 
sidered. Sutherland v. Sutherland...........-.-:.:ccesceeeeeeeeeeeeee 


8. Generally, there is no implied obligation on husband’s 


part to pay a wife for services rendered outside of 
ordinary household duties. Brodsky v. Brodsky...............- 


Insurance. 


1. A literal interpretation of the term “total disability” 


in an accident policy as meaning utter mental and 
physical helplessness as a condition of liability will not 
be adopted where it would result in an unjust for- 
feiture of the insurance. McCleneghan v. London Guar- 
antee & ACCIMent CO... ceecsenccecceeecececceneececeesceceeeeetenseeereeeene 
Serven v. Metropolitan Life Ins. C0...2..-2.....csccceeeeenee eens 


2. The term “total disability” in an accident policy means 


such disability as renders insured unable to perform 
substantial and material acts of his occupation in the 
usual way. McCleneghan v. London Guarantee & Acci- 


8. Where a literal enforcement of a total disability clause 


in an accident policy would result in an unjust for- 
feiture of the insurance, it should be liberally con- 
strued to mean such disability as renders insured un- 
able to perform substantial and material acts of his 
occupation in the usual way. McCleneghan v. London 
Guarantee KG Accident CO... cesccccceesececceeeecnecencetecteseeereeeee 
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4. 


10. 


11. 


12. 


13. 


The fact that insured practiced medicine for six months 
after an accident before discovering that he had a dia- 
phragmatic hernia as a result of the accident held not 
to relieve insurer from liability although lability was 
conditioned upon total and continuous disability from 
date of accident. McCleneghan v. London Guarantee & 
A Coident: CG cdiciceccid ots tnie ch scones sec biwdeoicbantantea teeta uadanieibateeeceiecs 
Failure to give notice of accident within 20 days as re- 
quired by the policy held not to relieve insurer from 
liability where injury was latent. M{cCleneghan v. Lon- 
don Guarantee & Accident C0....-..:cccccscccceececeeseesctsteeteeseeenees 
Failure of insured to state in application for accident 
insurance that he had been treated for acidosis held 
not to invalidate the insurance, where acidosis did not 
contribute to the injury. McCleneghan v. London Guar- 
antes & Accident C.....--e.-esecscceccseeseeececeeeseeeeetecrereeenessteeseceed 
Insured’s attorneys held entitled to a reasonable fee in 
the supreme court, where judgment for insured is af- 
firmed. McCleneghan v. London Guarantee & Accident 
CO ea cit Rasta G casts eines nn netics ace ae ite es 
In case of doubt, an insurance contract will be liberally 
construed in favor of insured. Woods v. Central States 
Vife: Ing. CO siccccecsled sectstencn taiesd wales sees selecdcesecteDaseitees 
Provision of disability policy entitling insured to total 
disability benefits because of bodily injury or disease 
if wholly prevented from performing any work for 
profit or from following any gainful occupation means 
inability to do all material acts necessary to prosecu- 
tion of insured’s business in his customary and usual 
manner. Woods v. Central States Life Ins. Co....0.22..2..... 
Election of insured to and holding of office of county 
treasurer held not to constitute performance of work 
or following of an occupation for profit within total 
disability provision of insurance contract. Woods v. 
Central States Life Ins. C0........2.c1ccccecesccsecceseesececeseeceeecseees 
Policy construed and held that due proof of disability 
while the policy was in full force and effect was a con- 
dition precedent to waiver of payment of premiums 
thereunder. McAndrews v. Prudential Ins. Co............---- 
Policy requiring due proof of disability as prerequisite 
to waiver of payment of premiums does not, in absence 
of specifications of manner in which proof shall be made, 
require any particular form of proof. McAndrews v. 
Prudential [N8. C0.........-.2.ccc-zccceecceenenee ence cnsesssneecececeeeceseecserteee 
An insurance policy should be construed as other con- 
tracts. Howie v. Cosmopolitan Old Line Life Ins. Co........- 
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Forfeitures under an insurance policy will be enforced 
only where the contract requires. Howie v. Cosmopoli- 
tan Old Line Life 18. CO.......2...0cccceesccccececcteeneceneseeessseesecsececes 
The term “forfeiture” need not be used in a policy, but 
language meaning the same as a forfeiture will be so 
interpreted to preclude recovery. Howie v. Cosmopolitan 
Old Line Life [ms CO. ..ce.ccseeeccceecceceeceeenececeecereceeatenenseeeeees 
A policy will be enforced as made, in absence of uncer- 
tainty, if contract is legal and not against public policy. 
Howie v. Cosmopolitan Old Line Life Ins. Co................----- 
Where contract between reinsurer and statutory liqui- 
dating agent of insolvent insurance company provides 
that life policy shall remain in force unless insured shall 
elect, by filing claim, to accept stipulated cash settle- 
ment, claim does not constitute an election unless filed 
under provisions and with knowledge of terms of con- 
tract. Hahn v. General American Life Ins. Co............----+0 
A tax on gross premiums of nonresident insurance com- 
pany held not a tax on property but an excise tax. 
State, ex rel. Smrha, v. General American Life Ins. Co. 
Evidence held to justify judgment for disability bene- 
fits. Serven v. Metropolitan Life Ins. C0.....2....21ccceeeeeee 
An unsuccessful attempt of insured to return to his 
usual work held not to conclusively negative a con- 
tinuous total disability. Serven v. Metropolitan Life 


Where insurer sets up defense of suicide in action on 
policy, the presumption against suicide does not have 
the force of evidence in favor of plaintiff, but vanishes 
upon introduction of evidence of cause of death. Falkin- 
burg v. Inter-State Business Men’s Accident Co..............--- 
A party recovering judgment against a surety company 
on an official bond is entitled to a reasonable attorney’s 
fee to be taxed as costs. Ericsson v. Streit]... 
The words “occupation” and “total and permanent dis- 
ability,” in life policy providing for disability benefits, 
construed. From v. General American Life Ins. Co......... 
Provision in life policy for payment of disability bene- 
fits when insured had become totally and permanently 
disabled from original cause occurring or contracted 
after first annual premium had been paid held to cover 
disability caused by disease first manifesting itself after 
payment of such premium. From v. General American 
LAF 6 ANS CO niece ho has pte gg Biased ed aey Rana eae 
An insurer may contract to limit the amount of insur- 
ance which it will carry or in which it will participate 
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26. 


27. 


28. 


29. 


Interest. 


as concurrent insurer. Quisenberry v. National Fire Ins. 
COM ecient ep Si ee a oe Oe eS all ak lcci a a 
A fire policy providing that it is condition of insurance 
that total insurance shall not exceed a sum named held 
not to take effect where, without knowledge of insurer, 
there exists other insurance in greater amount than total 
sum provided by policy. Quisenberry v. National Fire 


In action on a life policy, burden is on defendant to 
prove defense of suicide. Falkinburg v. Prudential Ins. 
COs eit sail bth Meldisctigheleegeee tee aA Selene ented 
In an action on a life policy where the defense is suicide 
and the only available evidence is circumstantial, great 
latitude is allowed in admission of ‘evidence. Falkinburg 
O Prudential Ins: Co vciccce oe sen Spe eslacessccgtisas tee ceateatictes 
In an action on a life policy where the defense was 
suicide, testimony as to prior physical and mental health 
of insured held admissible. Falkinburg v. Prudential 
DNS e CO ici oic eck veh hee eectc les sud is Menten ods tenets eee 


Devisee, in action against county judge and surety to re- 


cover devise, held entitled to recover interest and costs 
of suit. Bricsson v. Streite....eccccccccccceceecececettesecceneccsenssesees 


Intoxicating Liquors. 


1. 


Judges. 


State and city may adopt consistent regulations to pro- 
tect minors from sale of intoxicating liquors. Bodkin 


A city ordinance prohibiting sale of intoxicating liquor 


to minors is not void as being inconsistent with a state, 


statute prohibiting the sale of intoxicating liquor to 
minors, knowing them to be such. Bodkin v. State............ 


County commissioners have no authority to settle ac- 
count of a county judge for funds held by him in his 
official capacity for benefit of absent devisee. Hricsson 
Vise DUNO Be eae laces area ae eta sada tthcase ed eee dail 
A county judge is liable on his official bond for trust 
funds he lost by reason of insolvency of bank, notwith- 
standing he acted in good faith and without negligence 
in selection of a depositary. Ericsson v. Streitz............ 
County judge held to have received distributive share 
of devisee in his official capacity. Ericsson v. Streitz........ 
Statute requiring proof of identity of claimant to satis- 
faction of county judge applies only where money is 
held by judge, and does not apply to devisee’s action 


929 


793 


793 


831 


831 


831 


692 


535 


535 


692 


692 


692 


930 


INDEX [132 NEB. 


brought against a former county judge on his bond to 
recover devisee’s distributive share, which such judge 
had received but failed to pay to his successor. Ericsson 
Ds SEV CUR: 855.2 Bede as) sede Nee es ccs ucg Moc bleh inted Occreelag insta 


Judgment. 


1, 


10. 


11. 


12. 


The validity of water-right contracts involved in pend- 
ing action, except the provision for nonproration of 
water, held to have been decided in prior case. Vonburg 
v. Farmers Irrigation District. .......2....1cccccscceeesssesceseeceeeeeee 
Validity of a water-right contract, which had been 
judicially determined in a prior action to which the 
irrigation company and owner of contract were parties, 
could not be questioned in a subsequent action between 
owner of contract and the company’s successor. Vonburg 
v. Farmers Irrigation District ............eccccccccecceeeeeeeseeteeceeeeeee 


. A judgment is rendered when the court announces its 


decision. Luikart v. Bredthauer...u......c..ccccccceccssseeeeseeseceees 
Entry of a judgment is not an integral part of the judg- 
ment, although the entry is required before the judgment 
is available for certain purposes. Luikart v. Bredthauer 
Judgment notwithstanding the verdict can be rendered 
only upon the pleadings without consideration of evi- 
dence. LeBron Electrical Works v. Pizinger...............00000 
When defendant concedes at the trial a portion of the 
relief demanded against him, such concession does not 
prevent entering of judgment in favor of plaintiff. 
Fisher v. National Mtg. Loan Co............:c0cccceccceeeeeeeeeeeneene 
A judgment becomes dormant and ceases to be a lien 
on real estate in five years from date thereof unless an 
execution is issued thereon within such period. Gliss- 
mann v. Happy Hollow Clad .....ccccecccccccecceeecceseeeeeceeesecseeneeee 
A dormant judgment loses priority over a judgment 
which has been revived. Glissmann v. Happy Hollow 
CUD ee AN II NES al RM nse tl acs seas seek taste. Aasccecevess 
A revived judgment is a lien on realty of judgment 
debtor from date of order of revivor. Glissmann v. 
Happy Hollow Club. uu....cecccceccceecceeceeseeecceesceensnennceesneeesessees 
Where no jurisdiction is acquired over defendant, a 
judgment rendered against him is void. Hassett v. 
DUP DUN: ond ios aged cecease aR cheek nena Sage gawd eS aaoe 
A void judgment is no judgment and does not bind the 
person against whom it is rendered, and may be im- 
peached in any action, direct or collateral. Hassett v. 
Dr bt seo docs Saas Be es ea ash il eee a ea 
Failure to appoint a guardian ad litem for incompetent 
is at most only erroneous and appropriate remedy is by 
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direct appeal and not by an original action to vacate 

the judgment. Penn Mutual Life Ins. Co. v. Sweeney...... 624 
18. Finding in proceeding to probate estate of devisee that 

he was presumed to be dead, held not res judicata as to 

devisee’s right to devise decreed to him in prior pro- 

ceeding. Bricsson v. Strettqi.....cccccceccccecesceceececceeeseeeseeeeeeeeess 692 
14, In an action on a foreign judgment and to set aside 

transfer of stock by judgment debtor, wherein stock 

was impounded by garnishment and nonresident defend- 

ants were served by publication, allegations of petition 

against defaulting defendants will be taken as true, 

entitling plaintiff to judgment against them without 

proof if the petition states a cause of action. Danbom 

Di; ADOND ONG. secs ecco cis occa asc ens 2st Sac ccbeas asd ccd Se acetadestiads seed 858 


Landlord and Tenant. 

1. Question of whether the relation of landlord and tenant 
existed between trust company and defendants at com- 
mencement of action held for jury. Bodie v. Epler............ 442 

2. Where portion of leased premises is reserved for use in 
common of all tenants, the landlord is liable for per- 
sonal injuries to a tenant for negligent failure to keep 
reserved portion in reasonably safe condition only for 


the use intended. Markussen v. Mengedoht...........2200..200006 472 
8. A tenant cannot dispute his landlord’s title. Penn 
Mutual Life Ins. Co. v. SWeeney...e...ccccscceccececceseessensecseseeenee 624 


Libel and Slander. 
1. Where an innuendo is necessary to make clear the mean- 
ing of alleged slanderous statements, such statements 
are not slanderous per se. Hudson v. Schmid...........222...--- 583 
2. A statement, allegedly slanderous in charging a crime, 
is not slanderous per-se unless the language is capable 
of being understood by hearers as a charge of crime. 
Hudson '3 SCHMAs es oo ised eee cas oo estes oes eases 583 
8. Words to be slanderous per se must not only convey 
expression of an actionable wrong, but also the nature 
of such wrong. Hudson v. Schmid ..........-cecccecceeccceeeeeeeeseeenes 583 
4. Where published words are ambiguous or are prima 
facie innocent, but capable of defamatory meaning, re- 
covery therefor may not be had in absence of allegation 
and proof of defamatory meaning of the words and of 
special damages. Hudson v. Schmid.............eccccseeeeeeeeeeses 583 


Life Estates. 
1. Generally, a life tenant who pays off a mortgage on the 
fee in order to preserve the estate is entitled to reim- 
bursement from remaindermen for amount paid for 
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them, less such sum as will equal present value of 
annual instalments of interest he would have paid dur- 
ing his life if the encumbrance had remained in ex- 
istence, with interest on residue from date of payment. 
Bartels Vv. See fuss .eecccccccccccccecccccsenseceeesseessesenscscecceccsseessesesessee 
A life tenant who pays off mortgage on fee has a lien 
against interest of remaindermen for amount due, which 
may be foreclosed. Bartels v. Seefus...e..eccccccecccecssseesesseeese 


Limitation of Actions. 


1. 


2. 


Generally, an action for criminal contempt is not barred 
by lapse of time. State, ex rel. Wright, v. Barlow............ 
The period of limitation as to sureties on a guardian’s 
bond begins to run from date of guardian’s discharge. 
Medow V. Rigg ert .....2..0ccc0ccccsseesecseeceenccecsecensceeecessveversssececeveee 
Statutes of limitation relating to actions on mortgages 
and on contracts held not inimical. Steeves v. Nispel...... 
Action accrues on official bond of county judge when 
he fails, on expiration of his term, to pay to his suc- 
cessor any money in his possession due to an heir or 
other person which has not been paid to the person 
entitled thereto. Bricsson v. Streita.......cccccccccecceceeceeeteees 
Where county judge as recipient of distributive share 
of devisee failed to pay such share either to his suc- 
cessor or to the devisee, liability of judge and surety 
on his official bond was original, and action on bond 
against both judge and surety to recover distributive 
share could be brought within ten years after accrual 
of cause of action. BHricsson v. Streitz. oo... ecccccecceeeceeceeeeee 
Action for value of improvements on realty held by 
executor-trustee held not barred by statute of limita- 
tions. Burton v. Defendaug ha nin..eececcccccccccccceeceeteececseeecetcesnaee 


Mandamus. 


Mandamus will not lie to compel a county to expend 


money for poor relief in excess of constitutional limit 
on amount of taxes it can assess. State, ex rel. Box- 
Oer Gers (BUINB oo cv teiiee Selese caste ign ened 


Master and Servant. 


1, 


In a compensation case, the burden is on claimant to 
prove by preponderance of evidence that he suffered a 
compensable injury arising out of and in the course of 
his employment. McGuire v. Kansas City Bridge Co....... 
Evidence held insufficient to prove that a workman who 
received compensation for a total disability caused by 
an injury in 1920 suffered a total disability resulting 
from a fall in 1934. McGuire v. Kansas City Bridge Co. 
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3. 


10. 


11. 


12, 


13. 


14, 


15. 


16. 


Employment of a carpenter by a farmer to construct 
a machine shed on his farm held not in the course of 
the employer’s occupation, within the workmen’s com- 
pensation act. Guse v. Wessels. .........-.cecccsceceseesecteereesterees 
To avoid liability under the compensation law, it must 
be shown that the employment was both casual and not 
in the usual course of employer’s business. Guse v. 
WGSSO1B: secs ese hse esha vocesta eden tes ce Bet canteens Oe Raansoa hee cgeeens 
Employee electing not to come under the compensation 
act cannot recover compensation for an injury. White 
v. National Window Cleaning Co...........cccccccccecseeeeeeeeeeeeees 
Act of employee in electing not to come under the com- 
pensation act held binding on his dependents. White v. 
National Window Cleaning Co........cccccccceccccceseeeeeeeceneneeeeeeenecs 
Election of employee not to come under the compensa- 
tion act held not restricted to immediate employer. 
White v. National Window Cleaning Co..........ccccceceees 
Generally exposure to cold resulting in injury is not 
compensable if it is the same as that to which the 
general public is exposed. Laudenklos v. Department of 
Roads and [rrig ation. ........ceccecceccccesceeeerceeeeeeteeceeeecenvereneceesees 
Freezing of hand resulting from employee’s exposure 
to cold held compensable. Laudenklos v. Department of 
Roads and [rrig ation. ........cccccceccccccceccececeeeceeeeeetecneeeeseneeseneeres 
Injury from strain due to employee’s physical condition 
held compensable, notwithstanding strain might not have 
caused serious injury to normal person. Dymak v. 
Haskins Bros. & C0..........ccsccceenvsceeeeseeveseeesnenesenseeeeeesesaneseaseneees 
The extent of claimant’s injury is determined by his 
condition at time of examination or trial. Dymak v. 
Haskins B08. & CO.....cccssccccccccecceesnesseneeeneeeceeeeeceeessacseneacsecenees 
Claimant whose temporary total disability was followed 
by permanent partial disability held not entitled to com- 
pensation for life. Dymak v. Haskins Bros. & Co............- 
Allowance of compensation to physician employed by 
claimant approved. Dymak v. Haskins Bros. & Co........... 
Evidence held to establish injury resulting from accident 
arising out of and in course of employment. Dymak v. 
Haskins Bros. & Co. ccccccccccscceeceeeseeencetseeseenseeevssseseneeneaneeesneeceas 
Injury to ranch hand assaulted by foreman while eat- 
ing dinner furnished as part of his wages held com- 
pensable as a service growing out of and incidental to 
his employment. Miller v. Reisch C0........2:-::cc:eertee 
Accidental injury to employee while upon the master’s 
premises and subject to the master’s directions held to 
occur in course of employment. Miller v. Reisch Co......... 
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In an action for wrongful death under the federal em- 
ployers’ liability act, plaintiff must plead and prove 
negligence; and a verdict based only upon conjecture, 
surmise, or speculation will be vacated. Bernhardt v. 
Chicago, B. & Q. Be COv....ccccccssccscecsececescecececesscecsevectesceveceseseese 
A servant in accepting employment assumes all or- 
dinary risks incident thereto or the conditions under 
which work is performed which are known to him or 
would be apparent to persons of his experience, intelli- 
gence or understanding exercising ordinary care. Ahrens 
v. American Smelting & Refining Co..0.......cc.cecscceeeeceeceeeee 
Where a smelting plant is equipped with safety ap- 
pliances, an employer who orders an employee to wear 
a respirator and instructs him of danger of contracting 
the disease of plumbism will not be held liable to em- 
ployee contracting the disease in course of employment. 
Ahrens v. American Smelting & Refining Co.....2.........0-0-- 
“Independent contractor” defined. Prescher v. Baker 
LOe “Ma chime® CO ssssieslsatssccticasecsisniveatuartlaetancravsnbestcettess dovcvassolecse 
A person who contracted to unload a car of coal, em- 
ployed his own assistants and directed the work, held 
to be an “independent contractor” within the work- 
men’s compensation law. Prescher v. Baker Ice Machine 
CO sas sestes cowstareaus keheesein dale ittben Seduced taetsg can cuscente¥nedaediedisevagatisestoeseoesehs 
A contractee cannot be held liable for personal injuries 
arising wholly from negligence of the contractor’s em- 
ployee who is only an invitee upon the contractee’s 
premises. Dabelstein v. City of OM@ha..........ecccceecececeeeereeee 
The duty of a contractee to keep premises safe for the 
contractor’s servant who enters thereupon as an invitee 
extends only to existing dangers of which invitee is 
not reasonably aware. Dabelstein v. City of Omaha........ 
Evidence held to establish claimant’s disability resulted 
from injury received in course of employment. Meier- 
gurgen v. City of Limcodar.........eecceeccececeeeeeereeeeenseceeeetecneeenes 


Mechanics’ Liens. 


1. Persons acquiring liens other than mechanics’ liens after 
commencement of suit to foreclose a mechanic’s lien are 
not necessary parties to such suit. Johnson v. Olson...... 

2. A purchaser pendente lite need not be made a party to 
a mechanic’s lien foreclosure suit. Johnson v. Olson........ 

Mortgages. 
1. Where a mortgagee and collecting trustee for holders 


of bonds secured by mortgage receives and retains pro- 
ceeds of mortgaged property in excess of amount of 
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10. 


11. 


12. 


13. 


14. 


15. 


bonds then owned and held by them, such bonds will be 
treated in equity as paid. First Trust Co. v. Danielson.... 141 
Purchase of land subject to mortgage held not to obli- 
gate purchaser to pay secured bonds canceled in equity 
as paid. First Trust Co. v. Danielson..........cccccccceeeeeneeeee 141 
In suit to foreclose mortgage securing bonds, defendant 
pleading payment as affirmative defense has burden of 
proving payment. First Trust Co. v. Danielson................ 141 
Payment of negotiable bonds secured by mortgage with- 
out obtaining possession of them may be at the risk of 
debtor. First Trust Co. v. Dantelson....2....20.cccc0ccceccceeeeeeeeee 141 
A court may set aside a moratorium and confirm a fore- 
closure sale where the security is inadequate. Security 
Mutual Life Ins. Co. v. Herpolsheimer Bldg. Co............... 149 
Moratory stays may be reexamined, and for good cause 
may be modified or vacated. Security Mutual Life Ins. 
Co. v. Herpolsheimer Bldg. C0........-..21:cesccceececeseeseeesceceneceeeee 149 
American Trust Co. v. Brubaker. . 290 
Where amount of mortgage and tax liens on property 
under foreclosure exceeds its value, moratory stay will 
be denied. First Trust Co. v. Rathbone..........-.cccccseeeeeeees 211 
Mere inadequacy of price will not preclude confirmation 
of a foreclosure sale. First Trust Co. v. Rathbone............ 211 
An order confirming a mortgage foreclosure sale will not 
be set aside on appeal for inadequacy of price, where 
the record does not show that a resale would produce 
more money. First Trust Co. v. Rathbone......0.....2--1-- 211 
Where bonds provided that trustee named might receive 
payment for bondholders, the trustee’s authority was 
extinguished by receipt of payment of principal and 
interest in full, and trustee could not thereafter main- 
tain an action to recover additional interest from makers 
on the ground that they delayed him in distributing 
payments to bondholders. First Trust Co. v. Waller........ 239 
Mere inadequacy of price will not preclude confirmation 
of foreclosure sale. Lincoln Nat. Life Ins. Co. v. 
Beth ay dS: 2orisiscskisaieetss ive ae Seine eps Sesh Boce sabes 282 
Moratory stay must be denied where it appears that 
amount of mortgage lien exceeds actual market value 
of land. Lincoln Nat. Life Ins. Co. v. Richards......-.....- 282 
Where mortgagor had no valuable interest in land 
mortgaged, application for moratory stay was properly 


‘denied. Lincoln Nat. Life Ins. Co. v. Richards..........-..-++ 282 


Failure to comply with a moratory stay is sufficient 
cause for vacating the stay. American Trust Co. v. 
BU UD GHC oaseceseces hs tiicestaeseta aks eed eade cused asda cater seacew essai bestesetees 290 
Where sale price of lands under foreclosure exceeds 
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their value and the sale is in other respects correct, the 
court should confirm sale. American Trust Co. v. Bru- 
Gale?” corso nies ieee ie Scat nae eet teen teins 
Evidence that payments on mortgage debt were de- 
linquent and that mortgagee had to pay delinquent 
taxes held to sustain decree of foreclosure. Conservative 
Savings & Loan Ass’n v. M@ncuso.............cccccccccceceeceseeeeeeoee 
A moratory stay will be denied where amount of liens 
on land exceeds the value of land. Keller v. Griffith........ 
John Hancock Mutual Life Ins. Co. V. Covet ei.e.eeccccccesscneee 
A suit to foreclose a mortgage executed by deceased in 
his lifetime is not barred by failure to present it to the 
probate court for allowance as a claim against the 
estate. Crawford State Bank v. McHwen...........22.c00c000- 
Mortgaged property is primary fund for payment of de 
cree of foreclosure and not a mere surety. Crawford 
State Bank v. McHwen.o...iccccc.ce-cccccccnccencceeeceeeeentenecnenereeeeeee 
Evidence held insufficient to impeach certificate of 
acknowledgment of mortgage. Crawford State Bank 
Bs MM CREW CN. 2. vic nanan cassentcteled. sa scibanactaivscabudesesosdussctests tesasetndnidtetiens 
A mortgagee takes title encumbered with all equitable 
rights of one in possession of mortgaged premises. 
Penn Mutual Life Ins. Co. v. Kimble... ceccccccccccceeeeeeeeeees 
Mere inadequacy of price will not preclude confirmation 
of a foreclosure sale unless it is so great as to evidence 
fraud. John Hancock Mutual Life Ins. Co. v. Cover........ 
In a mortgage foreclosure suit, appointment of a re- 
ceiver for defendant’s homestead interest is error. Fed- 
eral Credit Co. v. Reynolds... i... cccceccccccceccececcceenseeceteeeseceeteee 
Statute requiring plaintiff in foreclosure suit to state 
whether any proceedings had been had at law for re- 
covery of the debt applies alone to formal mortgages, 
and not to liens arising out of equities between the 
parties. Luikart v. Bank of Benkelma..............-...20--01-0+ 
In a suit at law on a note secured by mortgage, defend- 
ant is not entitled to a moratory stay when mortgage 
lien equals or exceeds value of mortgaged premises. 
Slosburg V. Hunter... ccccccececeeescesseesesnsenescceneeaseeneeracceenenes 
A mortgagee who releases a mortgage on all lands de- 
scribed therein to a grantee of the mortgagor without 
the mortgagor’s consent cannot hold the mortgagor per- 
sonally liable for the debt secured, where the value of 
lands released exceeds the amount of the debt. Petters 


In a mortgage foreclosure proceeding, a court having 
jurisdiction over the subject-matter, under its broad 
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28. 


29, 


30. 


31. 


32. 


33. 


34, 


35. 


36. 


37. 


equity powers, may determine rights of all persons 
properly before it and claiming any interest. Depart- 
ment of Banking v. Stenger. ....ccccccccccsccssesecsecscecseessetsseseeeeecee 
In a mortgage foreclosure proceeding, the court has dis- 
cretion to allow third persons to intervene in order to 
litigate title to the decree under a contract of assign- 
ment arising since rendition of the decree. Department 
Of Banking v. Stenger .........ccccccccccceccssceceseceessecssesseecssseeeeesecesees 
Actual knowledge of existence of a mortgage is as 
binding as constructive notice by recordation of the 
instrument. Steeves v. Nispela..e..eeccccecccececceecsestecseeceeeeeeees 
A new agreement upon sufficient consideration extend- 
ing time of payment of a note and mortgage to a day 
certain has the effect, in equity, of modifying the 
original condition of the mortgage to the same extent 
as if terms of new agreement were incorporated into 
the condition. Steeves v. Nispel......eccccccsecsceccsccssseceeeseseesee 
In determining period of limitation in an action to 
foreclose a real estate mortgage given for security of 
a note, statutes relating to actions on mortgages and 
to actions on contracts must be construed together. 
St66V6e: 0. IN ISD El. esc ciscilccce lta lewd rs od catetosdatecdes viel docs venctteats 
Defendant in a foreclosure suit is not entitled to a 
moratory stay where mortgage lien equals or exceeds 
value of premises, and where the premises sold for full 
amount of mortgage lien, interest and costs. State Life 
LNB: CO. Ve Tie O icccosgeoa Secacnceeteteucde tiga steds cbecsnt hd eaeteeactebestc ace 
Where land sold for its value at foreclosure sale and 
there was no showing that it would bring more at an- 
other sale, confirmation of sale held proper. Lincoln 
Joint Stock Land Bank v. Fuller. ii.ecccccccccccccccceccsccccssecessesseee 
A court of equity will decree a deed given to secure 
moneys advanced to be a mortgage. Shagool v. Young.... 
A grantee or mortgagee is estopped to question the 
validity ofa prior encumbrance when his deed or mort- 
gage contains an express recital that it is given subject 
to encumbrances of record. Johnson v. Olson..........00.00000- 
Provision of mortgage releasing and waiving homestead 
rights of mortgagor in the property is available only 
to mortgagee. Bartels v. Seefus...........2.ccsccececeeeectecetetseeeees 
To defeat mortgagor’s application for a moratorium, 
holder of mortgage has the burden to show good cause 
why application should not be granted. Continental Co. 
Us ROthbONE eine icnee le he ene Hoesteienad ae. oie 


Municipal Corporations. 
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Where authority to levy taxes is clearly conferred on a 
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municipality, it has power to supply details necessary 
for exercise of the authority. Chicago & N. W. R. Co. 


Proceedings of the taxing authorities of Omaha held in 
accord with the tax provisions of chapter 14, Laws 
1905. Chicago & N. W. R. Co. v. Bawman.............1.ccceeneeee 
In testing the validity of a city ordinance challenged 
as inconsistent with a state statute, the word “incon- 
sistent”? means contradictory in sense that the two 
legislative provisions cannot coexist. Bodkin v. State...... 


Negligence. SEE AUTOMOBILES, 1-3, 5, 6. 


1, 


Where different minds may reasonably draw diverse 
conclusions from the same facts as to whether they 
establish negligence or contributory negligence, such 
issues must be submitted to the jury. Major v. Harrison 
One may not recover damages for injury based on negli- 
gence of another, unless such negligence is the proxi- 
mate cause of the injury. Triplett v. Lundeen................-- 
In an action for injuries from negligence, an instruction 
that plaintiff could recover if his injuries were caused 
by defendant’s negligence held sufficient relative to 
proximate cause. Triplett v. Lundeen.......-..21cccsccceeeeeeeee 
How an injury was sustained is a question of fact that 
may be established by circumstantial evidence. Markus- 
SEN V. Meng edohel 2.0... ....ccccceccenennnncensecceceeccnennsencecsnnscccecceeeeeees 
Where facts and circumstances are established from 
which the manner of sustaining injury can be logically 
inferred, an issue is presented for the jury. Markussen 
ys MONG CMON icin inccnccesncceees eee vate cat pata vs tactical Bods delesscs@ieaienste bbs 
In a negligence case, the words “proximate cause” need 
not be used in instructions if they contain language 
conveying the same meaning. Anderson v. Byrd.............- 


New Trial. 


1. 


Newly discovered evidence justifying a new trial must 
be of so controlling a nature as to probably change the 
result of the former trial. Penn Mutual Life Ins. Co. 
in: TANAGUAS bse or sete oe nese oe beau can acd os clans tabacum Does 
No affidavit, deposition or other sworn statement of 
juror will be received to impeach or explain a verdict, 
show on what grounds rendered, or mistake therein, or 
that the jurors misunderstood the charge or mistook 
the law or result of the finding, as such matters inhere 
in the verdict. Schindler v. Mulhair............-.:ccsecseeeeeeeee 
Affidavits or testimony of jurors will not be received to 
impeach or avoid their verdict in respect to matters 
inhering in the verdict. Schindler v. Mulhatr............-+---- 
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Notice. 


Possession of realty is constructive notice to all of what- 


Officers. 
1. 


ever claim the possessor asserts, whether legal or equi- 
table. Penn Mutual Life Ins. Co. v. Kimble..........22..--.---+ 


A constitutional officer can be removed only by impeach- 
ment as provided by the Constitution. Laverty v. Coch- 
DONS seacuciesuElatia tues ute ndssdddeslagsanuhiesenadttatocts Uneaten ess 
The bond required of a public officer by the Constitution 
is a contractual obligation that such officer will faith- 
fully discharge the duties of his office. Laverty v. Coch- 
WOE fered ds Sacte Becwecdtsbaepsaninlecane study onset Me wacets NS ane Sia eid sen ttas 
The legislature is without power to nullify the manda- 
tory provision of the Constitution requiring all con- 
stitutional state officers to give a bond for faithful 
performance of official duties. Laverty v. Cochran.......... 


Partition. 


1. 


Where partition proceedings are amicable and for the 
benefit of all parties in interest, the court may allow 
a reasonable attorney’s fee to be paid by the parties in 
proportion to their interest in the property involved. 
Mabey tis Madd xe seed xceseacobeted tied ey sabes ccepatnteeentetionteetuctade 
A Yremainderman cannot maintain an action for par- 
tition of property over objection of holder of life 
estate therein. Bartels v. S@efus....... ccs ccsccccccescsceceeeceeeeeeee 


Partnership. 
Agreement between creditor and debtor held to establish 


Paupers. 
1, 


relationship of loan and security and not to constitute 
creditor as partner in debtor’s business, and hence 
creditor was not liable thereunder for wrongful act 
of debtor growing out of operation of business result- 
ing in damage to third person. Naeve v. Shed..........12.00 


Whether a poor person is entitled to relief is a ques- 
tion to be determined by the county board. State, ex rel. 
Bowberger, V. BUrns.........scececcccceceeeenceneececneesttenessesneeaceenensees 
Governmental units are not liable for support of poor 
persons unless they are made a public charge by statute. 
State, ex rel. Bowberger, v. Burns... tence 
The legislature has power to impose on counties the 
burden of relief of poor persons and to prescribe the 
method of administering relief, unless such power is 
limited by the Constitution. State, ex rel. Boxberger, 
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Pleading. 


1, 


Public 


1, 


Where allegations in answer and counterclaim are tried 
and submitted as though denied by a proper pleading, 
defendant cannot after judgment assert that such aver- 
ments are admitted by the pleadings. LeBron Electrical 
Works. Pigtng Ot scn2escncsalictsiebiceecestssedevescvelaacsiccssetibendececiatiiveesd 
Petition alleging breach of contract and resulting dam- 
age held not demurrable. Dill v. Farmers Co-operative 
C08 a scet ts test cscs tanec as thse tus, ocirsra stale saiates eeu fete am eer omcernace ia 
. A general denial in an answer puts in issue only such 
pleaded facts as plaintiff must prove in order to recover. 
Luikart v. Bank of Benkelman...........ecc cece ceeeeseeeeneneeeeeeeee 
In a suit to set aside a conveyance from husband to 
wife, refusal to permit defendant to file an amended 
answer setting up adequate consideration and the statute 
of limitations held error. Butke v. Nachschoen................ 
A general demurrer admits the truth of all facts well 
pleaded. Slosburg v. Hunter. ...s.ceccccccscsccsecsceeeeeeteeecesesceeess 
A reply must be made to material new matter in an 
answer or it will be taken as true. Penn Mutual Life 
Ins. C0. 0. SWeeneyia..ceccccnecceccccccneecnesecencccsccnncesseceecsecsecenesensces 
Amendment of petition during trial to correct mistake 
in date of official bond sued upon held within discretion 
of court. Bricsson v. Strettg oo. ccececccecceeeecceeceeseesesceenssnereee 
A defendant who answers cannot assert rights of non- 
answering defendant, where pleadings fail to show that 
he has any interest in sustaining the rights of non- 
- answering defendant. Danbom v. Danbom........2-...cc0.-0 


Lands. 

The words “needful buildings” as used in the constitu- 
tional provision authorizing congress “to exercise ex- 
clusive legislation” over all places purchased for erec- 
tion of forts, etc., mean buildings on lands ceded by a 
state to the United States and over which the federal 
government acquires exclusive jurisdiction. Tagge v. 
GulZOW 202.222 Boers eke Se sere eae evel be eeretRenkeaieiodineedeumeeniecees 
The federal government does not have exclusive juris- 
diction over the lands and occupants of a farmstead 
project. Tagge v. GulzOw..........escesccceeeccereereceeerereeeeeeeeeeeee 
The general land office of the United States may not 
transfer lands which are not public property. Wiltse 
Wp DOU OM co Foca cdtaz ces ss scta le geccacensea eds sete sala nena Seed ot sees beaten 


Receivers. 


The power of appointment and removal of judicial re- 
ceivers generally rests in the discretion of the court. 
State, ex rel. Sorensen, v. Hoskins State Bank.................. 
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Removal of Causes. 
A removable cause is removed on filing of petition for 


removal with a sufficient bond, and the state court is 
thereafter without jurisdiction. Chicago & N. W. R. Co. 
Do BOWIOM esos nto scaiee ee tected i capecasha vies ates acaeteecienens 


Replevin. 


1. 


In a replevin action, defendant may under a general 
denial prove any fact constituting a defense. Securities 
Investment Corporation v. Krejct..i.....2.ccccceccccceecseeesneeecees 
In a replevin action to foreclose a mortgage on chattels 
purchased by defendant, defendant under a general 
denial may prove damages resulting from breach of war- 
ranty as an offset to show that plaintiff’s debt to him 
equals his debt to plaintiff. Securities Investment Cor- 
POTAMON: Ve KV OF Cho vacscsccsiccncndsseacstaceecevenedsadbictcdevbesetcavctecsederseceecs 


Schools and School Districts. 


Set-off. 


Parents of children of school age occupying lands in a 


farmstead project are residents of the public school 
district in which those lands are situated and such 
children are entitled to free common school privileges 
in the district. Tagge 0. Greleow.........cccccecececcseeceeseetseeneeeteeee 
Rolland v. School District... cececceccecccccccecececeeeescseceeetenscneeees 


Corporation held not entitled to set off indebtedness of 
stockholder against his distributive share of corpora- 
tion’s assets where stock of the stockholder was im- 
pressed with a trust. Wood Realty Co. v. Wood...............- 
Mutuality of demands is necessary to a set-off. Wood 
Realty Co. v. Wo0G.........22..cc:ccccccecceeneeen ence eeeeccsescetseeeceessensseeeees 


State Railway Commission. 


1. 


Grant or denial of a certificate of convenience and neces- 
sity by the railway commission requires exercise of ad- 
ministrative and legislative functions and not of judicial 
powers. Furstenberg v. Omaha & C. B. Street R. Co....... 
Courts should review administrative and legislative ac- 
tion of the railway commission only so far as is neces- 
sary to keep it within its jurisdiction and protect legal 
and constitutional rights. Furstenberg v. Omaha & 
Ci Ba Street: Fee Cb ececc eis sree cet ata deecesesapua the eed, eects tees 
On appeal to the supreme court from an administrative 
or legislative order of the railway commission, the only 
questions to be determined are whether the commission 
acted within the scope of its authority and whether the 
order is reasonable and not arbitrarily made. Fursten- 
berg v. Omaha & C. B. Street BR. CO... .iececceceeeecccneeeecereeeeeee 
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Amendment to Constitution held to deprive the com- 
missioner of public lands and buildings of his status as 
a constitutional officer. Swanson v. State .....eececceccceceeeee 
Amendment to Constitution held not to abolish the office 
of commissioner of public lands and buildings as a state 
executive office. Swanson v. State .....cecceeceececeeeceereteeseeees 
Constitutional amendment held not to repeal existing 
statutes imposing duties and obligations upon the com- 
missioner of public lands and buildings. Swanson v. 
WEQLES Bees ioe Rees ats hod os tions eas ee each ee ete 
Constitutional amendment held not to affect lawful dis- 
charge of official duties imposed by law upon the office 
of commissioner of public lands and buildings. Swanson 


Appropriations for support and maintenance of the 
office of commissioner of public lands and buildings held 
not affected by adoption of constitutional amendment 
abolishing the office as a constitutional office. Swanson 
DE - SEAEG soc cstes siok cette sda wedcace Sesto e ete Sates ea ee od Ot oe 
The board of the state bonding fund is purely an ad- 
ministrative board. Laverty v. Cochran..........-.:..:-0-+ 


Statute of Frauds. 


1. 


An oral agreement to give a lien on realty in the nature 
of a mortgage is within the statute of frauds. Penn 
Mutual Life Ins. Co. v. Kimble............2-0cseeeeeeeeeee eee 
Where goods, money, or services are furnished to a third 
person, at request and on credit of promisor, the under- 
taking is original and the promisor will be liable, al- 
though the promise is not in writing. Elson v. Nelson.... 


Statute of Limitations. 


Statutes. 
1. 


Ordinarily, the owner of the equity of redemption has 


authority to bind the property by payment on mortgage 
debt, and such payment before the statute has run is 
binding on the property and tolls the statute as against 
subsequent mortgagees with notice of prior mortgage. 
Steeves: 0; NGS Deli ccc ceoescesicivascvascetenp setcndeet.aaceseoarseceencacyeeeenteses 


SEE CONSTITUTIONAL Law. 
A statute expressly imposing care of poor persons on the 
county generally is mandatory. State, ex rel. Boxberger, 
Ms TBUPNS Beech chances cee Scales nae deme adie ese ae ataedieee Saseeeets 


2. Whether a statute is directory or mandatory must be 


determined from the legislative intent, ascertained from 
consideration of the statute in connection with related 
statutes. State, ex rel. Boxberger, V. BUINS.........c-seeeeee 
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3. 


10. 


11. 


12. 


In construing a statute, courts will consider preexisting 
law and other acts relating to the same subject, since 
the legislature must be presumed to have had in mind 
all prior legislation on the subject. Chicago & N. W. 
PS. COz Vi BOUIN GN eiece ks ecoes bec cdtincln Shed oeeete 
Construction of a statute by officers, acquiesced in by 
the legislature by continued noninterference, will be 
approved, unless unconstitutional or clearly wrong. 
Chicago & N. W. R. Co. ¥. BQUman,...ceccccccccceccccceecereeeeeeees 


. Although a statute may be invalid or unconstitutional 


in part, valid parts will be sustained where they can 
be separated from the part which is void, if valid parts 
are capable of being executed Independently of invalid 
part. Laverty v. COChran.......ccccccccccccceccescceeseeeeeeeeeecceeneeenetees 
Provision of statute expressing legislative intent as to 
separability of various parts of a statute is merely an 
aid to judicial interpretation. Laverty v. Cochram............ 
Where sections constituting an inducement to passage 
of a statute are unconstitutional, the entire act must 
fall, notwithstanding a saving clause. Laverty v. Coch- 
POM se sccvsssucicecatisecencastaxecdadndssasei sesclothotecteceyl Gaeasabund sotleawaeteaease 
Where the connection between invalid parts and other 
parts of a statute is such as to warrant belief that the 
legislature would not have passed the act without the 
invalid parts, the entire act falls. Laverty v. Cochran.... 


. Where a statute adopted from another state has been 


construed by the courts of that state, the same con- 
struction should ordinarily be given in the adopting 
state in absence of indication of a contrary intention by 
the legislature. Medow v. Rig gert.........2.1:ccccesceeeeceereeeees 
Reluctance of courts to construe a statute so as to per- 
mit it to operate harshly in particular cases must yield 
to plain and unequivocal indications of legislative intent. 
Medow Vv. Rig 9 Orta ...eecccccccccceccceeeececeeeceeeeceeeececceteceeeesacsneneeeeenee 
It is the duty of courts to harmonize state and municipal 
legislation if possible. Bodkin v. State.......cccccccceceee 
Repeals by implication are not favored, and construction 
of a statute which, in effect, repeals another statute 
will not be adopted, unless such construction is made 
necessary by evident intent of the legislature. Steeves 


Subrogation. 


1. 


2. 


A junior mortgagee paying a superior lien to protect 
his own lien may be subrogated to rights of prior en- 
cumbrancer. Crawford State Bank v. McHwen..............-- 
When right to subrogation arises, equity makes the as- 
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signment and the right does not depend on willingness 
of the creditor to transfer the security. Crawford State 
Bark v. MB we ne iaeacececcccccccesssssceeseesevesessencsssesecsecsenssnssssnecsessens 


Taxation. 


1, 


10. 


Redemption from tax lien foreclosure by city cannot be 
made by paying amount of bid, but may be made only 
by paying full amount of taxes due with interest. City 
of Plattsmouth Vv. Hazzrd.w..ecccccccceccececeeceseeesseeceeeeeeceeeeeeese 
A decree foreclosing a tax sale certificate to enforce 
payment of assessments for special drainage benefits 
accruing to two tracts of land may order sale of one 
tract first, if both are owned by the same defendant, 
and direct payment of any surplus proceeds of sale on 
the assessment lien on the other tract. Schobert-Zim- 
merman Drainage District v. Solla........ecceccccecceeseeeeseeeesee 
The sheriff must proceed under a distress warrant for 
collection of unpaid personal taxes in the same manner 
as upon execution from justice court. Krug v. Hopkins... 
Sales under distress warrants must be made in strict 
accordance with the statute, and title passes to pur- 
chaser without confirmation by a court. Krug v. Hop- 
VAIS y oes bocce Sede e wehbe ch esc chn caret ie an Setecieianl Rees. ct aeeniscde 
Official acts of sheriff in selling personalty under dis- 
tress warrant are presumed to be properly done. Krug 
Vis LO DIANS execcrzccoe2. sreceesect ciaca Bass beeen See dies ca tend sss Ses iacheee 
Where the sheriff, in making a sale under a distress 
warrant, receives no adequate bid, he should postpone 
the sale or make a return and secure an alias distress 
warrant. Krug v. HoOpKins..u.......c.scceecceccesseeeeeseneeeneseneneenees 
One having no property rights to preserve by redemp- 


’ tion from a judicial sale foreclosing a valid tax sale cer- 


tificate will not be permitted to redeem. Connely v. Hes- 
SOCLDOT CM 0. 22ci 2. c2cbadoc ce cob ccestes te dcnsutsagan te Saqeca ten cat an caenaeaeeatonte uaa fasta 
A decree foreclosing a tax sale certificate cannot be 
collaterally attacked for irregularities in foreclosure 
proceedings that do not go to jurisdiction of the court. 
Connely v. Hesselberth.o.......cccceccccecccceecceececeeceeeccececeteenensenneee 
Persons interested in realty sold under decree fore- 
closing valid tax sale certificate, where foreclosure was 
commenced more than two years subsequent to issuance 
of tax sale certificate, are barred from right of redemp- 
tion on confirmation of sale. Connely v. Hesselberth........ 
Personal notice required in tax sales applies where a 
tax deed is sought, but not to sales under foreclosures 
of tax liens under section 77-2039, Comp. St. 1929. 
Connely v. Hessel berth ..uu..........cscceccecceseecseenenececeecneseenseneee 
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Trade-names. 


1. 


Trial. 


1. 


10. 


11. 


12. 


A person acquiring a trade-name in a particular lo- 
cality is entitled to protection from unfair competition 
by a competitor using a name of similar import which 
will probably deceive the public. Riggs Optical Co. v. 
TUG GS) 5. esse tee te sr br nh isch he I tan cass catlas 
Equity will enjoin illegal use of a trade-name. Riggs 
Optical Co. V. Rigg s.......1ceccsccccssccnceserecsssecsscscessseccacettessecesases 


SEE APPEAL. CRIMINAL Law. 
Credibility of witnesses and weight to be given their 
testimony are questions for the jury. Davis v. Bixby...... 
The cour} is not required to instruct the jury that they 
may disregard testimony of any witness believed to 
have wilfully testified falsely unless there is evidence 
tending to prove that the witness so testified. Heineman 
AN WO GES OM ton cats con sav cata acces dud tha Zstaid HnecS aanleds case tech cowt dese hcs dec et 
Omission from instruction stating the issues of the 
words “the plaintiff alleges” held incapable of inference 
that the court stated the allegations as facts proved. 
Heineman v. Wilson.........-cccccccceceececeeeeeseeeeceeee weiss ested eee 
The court should instruct on issues presented by plead- 
ings and evidence without request. Tenborg v. Dillie........ 
Instructions are to be considered as a whole. Reinhardt 
De MONS 86 Monk cack civ cewdvc cee nncsce shndae ceswdedesey shee deetuggecttecteaceaeteyeees 
Where a bill in equity for an accounting was demurrable 
as such, the court properly transferred the cause to the 
law docket. First Trust Co. v. Waller o......cccccccceccceecsceeees 
Where established facts give equal support to two in- 
consistent inferences, judgment must go against the 
party having the burden of proof. Bernhardt v. Chi- 


Extending lines across page of instruction to separate 
specific claims of negligence held not error where no 
sentences, phrases, or words were pointed out or em- 
phasized. Major v. Harrison................-c0ccccsecceeeeeceeeeeseteeeees 
It is not error for the court in giving an instruction to 
assume as true facts that are established by evidence 
without controversy. Major v. Harrison.............cccc0ee 
Instructions must be considered as a whole. Triplett v. 
LAGNA OCR. 225205225 so cseescecgescesetaetessaens tel oailees sot a soecvec cote Se aacce i ecebee 
An action at law must be submitted to a jury where the 
evidence is conflicting on a material issue of fact. 
Pound 0. Grice. sccciscccvcncecvsssacuchsseothesecaseaneuscuasciinsvcisccanaesstensouss 
The jury may take into account the result of their ob- 
servations at locus in quo and make it, in connection 
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with other evidence, the basis of their verdict. Rundall 
Where the evidence on a material issue is conflicting, 
the court should submit issues of fact to the jury. 
ANMErSON VY. BY TA. aaceiccccecccencesececneseneenceeeeseceneecsneeneeteneetsetanceees 
The trial judge without request must instruct on the 
law applicable to the issues, if supported by evidence. 
ANMCrSON V. BY Td. ..siccccececcececccesecensensecenseccesecsesencerscceeseesneneeetes 


Judgment for plaintiff in law action against defendants 
as trustees of an express trust should run against de- 
fendants in their trust capacity. In re Estate of Gib- 
DONS” scarce ee See elect A ae a se 
Trustees of an express trust owe a duty to preserve 
trust property against unjust claims and must employ 
counsel to defend against action for recovery thereof 
against trustees as such. In re Estate of Gibbons............ 
Attorney employed by one of two trustees of an express 
trust to defend actions against trustees on unjust 
claims geld entitled to reasonable compensation for 
legal services from the trustees. In re Estate of Gibbons 
A resulting trust does not necessarily arise in favor of 
a person furnishing the consideration, in whole or in 
part, for purchase of property taken in name of an- 
other, where the parties were sufficiently close as to 
give rise to the presumption that a gift was intended. 
Brodsky V. Brod shy u....:...ccenec-ececceecsecesecceesseccetenseseencecceeoeeeee 


Vendor and Purchaser. SEE FRAUD. 


Waters 


1. 


The measure of damages for failure to perform a land 
purchase contract is the difference between the agreed 
price and the market value of the property at time of 
breach. Crafts v. Sawtelle... ceesceceeeeeeeeeecenenteeeeeeee 


. SEE JUDGMENT, 1, 2. 

Under chapter 68, Laws 1889, a water right for pur- 
poses of irrigation need not have been attached to any 
particular tract of land. Vonburg v. Farmers Irriga- 
ton Distreetsc 2 i a eee a ae 
Under the irrigation act of 1889, the extent of appro- 
priation of water was measured by the appropriation 
claimed within limits of capacity of the diversion works. 
Vonburg v. Farmers Irrigation District... 
Property rights in water for irrigation consist not alone 
in amount of, but also in priority of, appropriation. 
Vonburg v. Farmers Irrigation District...........-----.0-----10-- 
Under a contract transferring an irrigation canal in 
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10. 


11. 


12. 


13. 


which a specified quantity of water was reserved, the 
transferors held to have a vested right to use of amount 
of water reserved, and were not required in time of 
water scarcity to prorate water with patrons of subse- 
quent owner of canal. Vonburg v. Farmers Irrigation 
DUSUTUCE 2a, cn las ERM chek Gee toh hut iat theo Blas Do 
Water-right contracts held to reserve to transferors of 
irrigation canal right to use of water within a 40- 
mile limit from place of diversion. Vonburg v. Farmers 
Trrigation District 22......ccccccecccccececececececeseceeceeceecceeteneeceneeceneees 
Where owner of two tracts of land possessed a water 
right for irrigation appurtenant to one of the tracts, the 
owner of the irrigation works held barred from assert- 
ing its nonconsent to transfer of water to other tract, 
where it had knowingly permitted water to be supplied 
to such other tract for more than 10 years. Vonburg 
uv. Farmers Irrigation District... ccccecccccecceccsceceetceteceeeeees 
An irrigation district may make reasonable rules and 
regulations with reference to days on which it will 
deliver water to its contract patrons. Vonburg v. Farm- 
ers Irrigation District..........2..c:c.10ccccscsssececeeeeeccsseenseeseseenecesee 
The owner of a water-right contract for irrigation held 
entitled to no more than one second-foot of water for 
each 70 acres of land to be irrigated, and not more than 
three acre-feet of water during each irrigation season. 
Vonburg v. Farmers Irrigation District... ccc eee 
Land to be riparian must have the stream flowing over 
it or along its borders. McGinley v. Platte Valley Public 
Power and Irrigation Distrrict........2.0..ccccccccceeecceeeceeeeeeeeeeeees 
Evidence held to establish that land in controversy was 
formed by accretion. Wiltse v. Bolton..........0...222::ccccc--00 
Where public lands bordering the Missouri river were 
eut off by erosion, the government lost title thereto. 
Wialtse:-¥.. Bolt tic.cc.cc2cccescs bes decieticnvcnse ste. Ned covets 
The department of roads and irrigation is neither a 
necessary nor a proper party to a proceeding on appeal 
to secure reversal, modification, or vacation of a de- 
cision or order made by it. Cozad Ditch Co. v. Central 
Nebraska Public Power and Irrigation District..............-. 
Effect of amendment to application for appropriation 
of waters from rivers, made after remand to depart- 
ment of roads and irrigation as permitted by judgment 
of supreme court on appeal from orders of the depart- 
ment, was to continue for all purposes original pro- 
ceeding in full force and effect, including jurisdiction 
of parties and subject-matter of litigation as modified 
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to conform to limitations imposed by the amendment. 
Cozad Ditch Co. v. Central Nebraska Public Power and 
Trrigatvom: District eccscscins sist Sides hacen. Sean aoe 
Intervention, in proceeding on application for appropria- 
tion of waters from rivers, after reversal of orders of 
the department of roads and irrigation and remand to 
the department for further proceedings, did not oper- 
ate to change nature of action or permit raising of new 
issues. Cozad Ditch Co. v. Central Nebraska Public 
Power and Irrigation District ...........1ccc-cccceecccsececeeseeeeetees 
Review of decisions of the department of roads and 
irrigation in the supreme court is limited to appeal. 
Cozad Ditch Co. v. Central Nebraska Public Power and 
Trrigation District .......-..:::-c--ce-eesereseceeeeseeneeeeeceeceeeeneanceasenes 


Statutory provisions as to manner of executing wills 
are generally held to be mandatory and subject to 
strict construction. In re Estate of Cagle...............2..22--+- 
Where contestants objected to probate of a will on the 
ground that it was procured by undue influence of a 
particular beneficiary, an instruction that contestants 
had the burden of proving that the will was the result 
of undue influence exerted upon the testatrix by such 
beneficiary held proper. In re Estate of Enright.............. 
Evidence held insufficient to establish invalidity of a 
will either on the ground of testamentary incapacity 
or undue influence. In re Estate of Enright...............-.--.--.- 
Where the language in a will is clear and unambiguous, 
there is no room for construction, and the executor has 
the duty to carry into effect plain provisions of the 
will. In re Estate of Nelson..............-ccsceeceecseeceeseeetteeeeneceees 
The court in construing a will must ascertain the 
testator’s intent as disclosed by the language of the 
will and then give effect thereto, if not contrary to law. 
In re Estate of Hunter. .......-.....--.-cseccc-cecesneseeneectectecee teense 
The testator’s intention must be ascertained, if at all, 
from the language of the will as related to attendant 
circumstances. In re Estate of Hunter. .........22-0--.sccc0eeee 
A provision of a will which directs sale of realty for 
payment of legacies operates as an equitable conversion 
effective at testator’s death. In re Estate of Hunter........ 
A legacy to be paid only from a particular fund is a 
specific legacy. In re Estate of Hunter... 
Where the class composed of specific devises and legacies 
must be resorted to to pay debts and expenses of ad- 
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10. 


11. 


12. 


13. 


ministration, all in that class will abate proportionate- 
ly. In re Estate of Hunter ii... ccccceccceeeecceeeeeeeeeceenteeseeeee 
In construction of a will, the testator’s intention must 
govern, and such intention is to be ascertained from a 
liberal interpretation and comprehensive view of all 
provisions of the will. Burton v.. Defenbaugh................-- 
The content of related clauses in a will is of more im- 
portance in construction of the will than the relative 
position of different clauses therein. Burton v. Defen- 
OGG MA x asececscecietcstcctscadinds Jokad cel coed veectas edd oles odereee dates ts cecnceeds 
Where personalty is insufficient to pay a legacy, the 
legacy will be chargeable against the realty unless ex- 
pressly exempted. Burton v. Defenbaugh...............ccc00cc00 
The word “heirs” includes a surviving spouse as well 
as a surviving child. In re Estate of Rosenbery................ 


Witnesses. SEE EVIDENCE, 2, 12, 138, 14. 


1. 


The privilege of a witness to refuse to give answer 
that would tend to incriminate him or expose him to 
public ignominy must be timely made or it is waived. 
State, ex rel. Wright, v. Barlow...........-.-. ee ee eee 
One charged with criminal contempt can be required 
to testify the same as any other competent witness. 
State, exw rel. Wright, v. Barlow. ........:.cccccccecessceseeeseeeeeeeee 
A party surprised by testimony of his witness may 
impeach such witness upon proper foundation by show- 
ing that the witness made inconsistent statements to 
other persons at another time; but such impeaching 
testimony can be considered only as it affects the 
witness’ credibility. Bernhardt v. Chicago, B. & Q. 
Fle COv cas eck eed eS ae ee et er ee 
Generally, a professional communication by a patient 
to his physician is privileged. Falkinburg v. Prudential 
INSS COs es ic arsee  eis eaeal nest ota Sa ceeded DALES 
The object of the statute forbidding disclosure of pro- 
fessional communications between patient and physician 
is to enable the patient to secure medical services with- 
out fear of betrayal, and not to disqualify the phy- 
sician as a witness. Falkinburg v. Prudential Ins. Co..... 
The patient may waive the statutory privilege for- 
bidding disclosure of professional communications be- 
tween patient and physician. Falkinburg v. Pruden- 
thal Ins: (COstte ie Belo aisle ies hie a Bice ecigae 
An applicant for insurance may waive the statutory 
privilege under which his physician is prohibited from 
testifying concerning confidential communications, and 
the waiver binds those claiming any interest under the 
policy. Falkinburg v. Prudential Ins. Co 
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